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marvellous  that  any  were  preserved f  in  this  -great  deluge, 
having  regard  to  the  manner  of  those  ^ci'^tin^sV  However' 
when  Brahminism  which  had  not  been  \ute^fctt-oyed,  began 
to  revive  mainly  through  corrupt  and  stalled  occult  practices 
creeping  into  Buddhism,  through  agreeable  colours  being  given 
to  the  disagreeably  white  light  of  its  pure  and  cold  doctrines, 
the  Smritis  which  in  reality  then  existed  only  in  tradition 
and  in  fragments,  were  collected.  It  was  then  that  the  Griliya 
Sutras  and  the  Dliavma  Sutras  that  we  have  now  got  were  com¬ 
posed  from  tradition,  and  older  material  which  existed  in  a  frag¬ 
mentary  form.  This  explains  the  fact  why  the  Law-givers  cpiote 
one  another  leaving  us  in  confusion  as  to  any  priority  in  age 
among  them.  This  also  explains  how  doctrines  and  practices 
actually  obsolete  are  discussed  in  those  bodes.  This  again  is  the 
reason  why  we  find  mention  of  Greek  and  Roman  terms  which 
proves  the  books  to  be  posterior  to  the  time  when  communication 
between  those  countries  and  India  commenced.  As  a  matter  of 
fact  the  existing  texts  of  Mann  and  Gautama,  Vasista,  and 
Yajnavalkya,  Atri  and  Angira,  Sankha,  Likhit  and  Hareeta  and 
the  other  Rishis  are  only  traditions,  remembered  texts  of  the 
older  Manu  and  Gautama  and  others.  The  great  majority  of 
the  metrical  Smritis  such  as  those  of  Daksha,  Vridha  Hareeta, 
Vridha  Gautama,  and  Vrihat  Parasara,  were  composed  at  this 
time  with  the  object  of  inculcating  the  practice's  of  'Yoga  and 
the  doctrines  of  the  Vaishnava  and  Shaiva  sects.  The  Smritis 
of  Yajnavalkya,  Manu  and  some  others  purport  to  be  composed 
by  persons  other  than  their  authors.  For  example  the  first 
verse  of  Yajnavalkya  is  very  similar  to  the '  first  verse  of 
some  of  the  Tantras  and  the  Puranas.  The  Yajnavalkya  Smriti 
mentions  some  Rishis  as  Law-givers.  The  Parasara  Smriti  also 
names  the  Lawgivers.  The  Mahabharata  makes  an  enumera¬ 
tion  of  the  Rishis  which  is  slightly  different-  from  those  of  the 
others.  Rishis  mentioned  by  one  are  omitted  by  the  others,  not 
because  as  Vijnaneswara  thought  that  the  enumeration  was 
not  intended  to  be  exhaustive  but  because  they  were  composed 
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at  ifi  fferenfc  l  imes.  The  Mubabharata  mentions  Rishis  whose 
books  were  not  considered  by  Hie  «|Kjw;r  of  the  Parasara 
Smriti  as  of  authority  or  available  in  bis  time. 

The  fact  that  the  existing-  Smritis  were  composed  about  the 
beg-inuing  of  the  Christian  era  only  proves  the  great  antiquity 
of  the  original  books  of  the  ltishis.  Rive  hundred  years  before, 
the  Dliarma  Sastras  existed  by  lnunlreds.  We  have  it  that 
there  were  hundreds  of  schools  of  Brahmans  in  Buddhistic 
times,  and  probably  many  more  before  Buddha.  There  were 
probably  as  many  Dliarma  Sastras  as  there  were  Schools.  This 
extraordinary  literary  activity  must  have  been  the  product 
of  more  than  a  thousand  years,  if  not,  of  many  thousands  of 
-  years.  The  hooks  were  named  after  the  Rishis,  probably 
because  they  were  composed  by  their  learned  descendants  and 
governed  their  Chavanas.  There  was  a  school  called  the  Manava 
and  some  are  of  opiniou  that  Manu’s  Smriti  belonged  to  it. 
But  Mann’s  Smriti  was  the  common  property  of  all  and  all  the 
Smritis  purported  to  be  based  on  it.  Manu  'is  cited  in  the 
other  Dliarma  Sastras  as  an  authority  binding  on  all.  The 
Manava  School  had  a  Dliarma,  Snstra  but.  that  was  not  the 
original  of  Manu.  Prom  the  fragments  that  have  come  to  light, 
it  is  stated  that  it  was  probably  the  original  from  which  the 
Yajnavalkya  Smriti  was  composed.  This  is  another  proof  that 
the  original  Manava  Dliarma  Sastra  was  the  law-  from  which  all 
the  other  law-givers  composed  their  treatises  at  different  times. 
Manu’s  Smriti  existed  before  the  divisions  of  the  Charanas. 
What  it  was,  originally  we  have  no  means  of  ascertaining.  All 
that  we  know  is  that  the  Dliarma  Sastras  agree  with  each  other 
in  a  most  remarkable  manner  in  thought,  and  in  language. 
What  seems  to  have  happened  is  this.  First  there  was  the 
original  customary  law  of  the  Indo-Aryans  known  as  Manu’s 
Law.  In  early  vedic  times  ritualistic  rules  were  incorporated 
in  the  rules  of  customary  law  or  both  existed  together  as  was 
usual  in  ancient  times.  The  division  of  Brahmans  into  Charanas 
and  their  extraordinary  literary  activity  led  to  the  composition 
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of  hundreds  of  books  of  law  and  ritual  based  upon  the  old,  law 
with  characteristic  variations.  These  were  mostly  lost  during. 
Buddhistic  times.  During  the  puranic  times,  when  the  Oharanas 
were  again  attempted  to  be  formed,  some  books  were  composed 
from  older  material.  Hence  we  find  the  lawgivers  quoting  each 
other  and  hence  we  find  mention  of  more  modem  terms  in  many 
of  their  books.  It  is  difficult  to  say  which  of  these  are  more 
ancient  than  the  others  except  by  a  comparison  of  the  doctrines 
inculcated  in  them.  The  prohibition  of  the  Niyoga/the  Modifi¬ 
cation  of  the  laws  of  inheritance  and  marriage,  the  abolition  of 
the  system  of  the  different  kinds  of  sons  except  the  Dattaka., 
these  are  the  matters  by  which  the  comparative  age  of  the 
Smritis  have  to  be  determined.  Judged  by  these  tests,  the 
Sutra  work  of  Gautama  is  the  earliest,  after  him  comes  Vasista, 
then  Ba.udhayana  and  last  of  all  Apastamba. 

It  is  necessary  to  say  a  few  more  words  about  Manu 
and.  Yajnavalkya.  I  have  already  shown  that  the  age  of 
Manu  is  lost  in  dim  antiquity.  It  is  coeval'  with  the  estab¬ 
lishment  of  settled  government  among  Indo-Aryans.  Bbrigu’s 
version  of  Manu,  Narada,  Vrihaspati  and  Angii-a  are  said 
to  be  only  versions  of  Manu.  There  was  thus  a  Manu 
of  which  four  versions  existed.  This  only .  shows  how  ancient 
Mann's  law  is.  When  however  the  present .  metrical  Manu 
of  Bhrigu  was  composed  it  is  difficult  to  ascertain.  Accord¬ 
ing  to  European  scholars  it  must  have  been  before  the  second 
century  A.  D.  Next  we  have  to  consider  the  time  of  Yajna¬ 
valkya.  According  to  Stenzler  and  Lassen,  Yajnavalkya  must 
liave  existed  after  Buddha,  for  he  refers  to  the  yellow  robe  of 
the  Buddhist  Bhikshu  and  also  after  the  first  century  A.  D.  for 
he  refers  to  the  coin  called  Kanaka  which  came  into  existence  in 
India  about  that  period.  But  their  calculations  have  not  been 
considered  satisfactory  by  other  scholars.  Now  it  should  lie 
remembered  that  though  Mann's  authority  is  unquestioned  by 
all  Hindus,  it  is  the  law  of  Yajnavalkya  by  which  they  are 
really  governed.  Yajnavalkya's  authority  is  supreme  in  India. 


L 


It  wits  Yajnavalkya  who  modified  the  old  law  of  inheritance. 
The  present,  law  is  the  law  of  Yajnavalkya.  Wjhen  was  the 
change  made?  It  is  difficult  to  unravel  the  tangled  skein  of 
this  part  of  the  history  o f  Hindu  Law.  Mann,  Gautama,  Vasista, 
Baudlmyana  and  Apastamba  do  not  give  to  the  widow  any 
rights  of  inheritance.  .  Mirada  seems  not  to  have  allowed  such 
rights  and  the  texts  of  Mirada  giving  such  rights  are  probably 
interpolations.  Vrihaspati  is  emphatic  in  giving  the  widow  the 
right  to  inherit  her  husband's  property.  But  it  appears  that 
there  was  an  older  Code  of  Vrihaspati  which  disallowed  such 
rights,  for  side  by  side  with  the  texts  allowing  such  rights  we 
have  got  certain  texts  disallowing  them.  We  have  also  certain 
anomalous  texts  of  Devala,  Katyayana  and  Sankha  about  the 
same  matter.  These  only  show  that  the  new  Smritis  are  books 
in  verse  composed  from  texts  so  far  as  they  were  remembered 
after  the  Buddhistic  period.  We  may  therefore  safely  take 
the  age  of  the  present  Smritis  as  settled  by  European  scholars 
for  very  good  reasons  for  which  the  reader  is  referred  to  the 
introductions  of  the  Sacred  Books  of  the  East  Series.  Where 
the  learned  authors  of  those  books  have  fallen  into  error  is 
that  they  think  that  the  original  Smritis  were  composed  on 
those  dates. 

We  know  this  much  about  the  Smritis.  There  are  no  means 
of  ascertaining  the  age  of  the  original  Smritis  of  the  Rishis. 
Lost  they  were  dming  the  Buddhistic  period  but  of  a  certainty 
they  existed  at  very  remote  antiquity.  That  there  was  a  code  of 
Laws  during  the  time  of  the  Rigveda  may  be  very  safely  assumed 
for  it  speaks  of  civilised  communities  governed  by  great  kings. 
The  laws  of  marriage,  sonship  and  inheritance  of  the  Indo- 
Aryans  must  have  been  established  long  before  that  time. 
There  is  no  proof  that  the  Riks  were  composed  by  the 
Rishis  who  are  supposed  to  be  tlieir  authors.  At  the  time 
the  Rigveda  was  put  into  its  present  form  by  Vyasa 
or  whoever  lie  may  have  been,  the  Riks  traditionally  went 
by  the  names  of  the  several  Rishis  who  are  supposed  to  have 
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been  their  authors.  The  Dharma  Sastras  went  by  the  natoes ' 
of  the  same  Rishis.  It  would  therefore  not  be  right  to 
say  that  the  Dharma  Sastras  were  posterior  to  the  compo¬ 
sition  of  the  Rigveda  in  its  present  form.  I  shall  give  one 
instance  to  show  how  the  Dharma  Sastras  may  safely  be 
assumed  to  be  of  a  prior  date  than  the  time  of  some  of  the 
Rigveda  Rishis.  We  find  it  mentioned  in  Baudhayana  that 
it  was  Aupjanghini  one  of  the  Rishis  of  the  Rigveda  who 
prohibited  Niyoga.  The  Niyoga  and  the  different  lands 
of  sons  must  have  existed  for  centuries  before  the  controversy 
was  started.  In  the  Rigveda  itself,  the  abhorrence  of  the 
practice  of  getting  sons  in  .irregular  ways  is  very  freely  expressed. 
The  traditional  law  on  those  subjects  must  therefore  have 
existed  at  a  period  long'  anterior  to  the  Rigveda.  In  human 
literature  the  earliest  landmark  is  the  Rigveda.  As  to  the 
origin  of  the  Dharma  Sastras  all  that  can  be  said  is  that  it  is 
lost  in  dim  antiquity.  They  probably  existed  before  the  Greeks 
besieged  Troy,  before  Egypt  was  or  Babylon  held  regal  sway 
over  Central  Asia. 

The  late  Mr.  Mandlik  prepared  a  statement  showing  the  Smritis 
.which  are ' quoted  .in .  other  Smritis.  According  to  him,  that 
statement  gives  the  following  result.  “  Manu  precedes  Laghu 
Atri,  Yriddlia  Atri,  Vriddha  Harita,  Vriddlia  Gautama,  Laghu 
Vyasa,  Vasista,  Laghu  Parasara.  Arti  precedes  Yriddha  Harita 
and  Laghu  Paxusara.  Gautama  precedes  Vriddha  Gautama, 
Katyayaua,  Vasista,  Laghu  Parasara.  Vyasa  precedes  Yrilias- 
pati.  Vasista  precedes  Vriddha  Harita,  Usanas,  Katyayaua, 
Vrihat  Parasara  and  Laghu  Parasara.  Katyayana  precedes 
Vriddha  Hai'ita  and  Laghu  Parasara.  Parasara  precedes  Vriddha 
Gautama.  Vrihaspati  precedes  Laghu  Atxd  and  Katyayaua.. 
Usana  precedes  Apastamba,  Laghu  Parasara  and  Vriddha. 
Gautama.  Prajapati  precedes  Vriddha  Gautama,  Laghu  Vyasa 
and  Vasista.  Harita  precedes  Laghu  Parasara.  Yajnavalkya 
precedes  Vriddha  Gautama  and  Laghu  Parasara.  Ya-ma  pre¬ 
cedes  Sankha  and  Vriddha  Gautama.  Sanlcha  precedes  Vriddha 
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Gautama  and  Lagliu  Parasara.  Bhrigu  precedes  Vriddha 
llarita,  Vriddha  Gautama  and  Katyayana.  Nareda  precedes 
Vriddha  llarita,  Vriddha  Gautama,  and  Katyayana."  The  state¬ 
ment  only  shows  the  illusory  character  of  .the  argument  from 
the  fact  of  one  Smriti  quoting  another. 

Having  found  that  the  present  Smritis  were  all  composed 
in  post- Buddhistic  or  Pauranie  times,  we  have  to  determine  - 
how  far  they  represented  the  Hindu  Law  then  prevailing. 
That  Manu’s  Law  was  the  Law  which  governed  the  Indian 
in  the'  Buddhistic  period  is  proved  by  the  fact  that  in  Burma 
where  the  Indian  Buddhists  carried  their  religion  and  Law,  the 
law  of  the  country  was  known  as  Mann’s  Law.  But  the  Bur¬ 
mese  Mann  is  so  garbled  a  version  of  Manu  that  it  is  difficult 
to  recognise  in  it  the  Hindu  Manu.  The  Buddhist  Indians’  dis 
.  carded  the  ritualistic  portions  of  Manu.  The  laws  of  marriage 
had  also  to  he  modified  and  were  made  of  a  secular  character. 
Then  we  find,  the  un-Hindu  custom  of  divorce  and  remarriage 
recognised.  The  law  of  inheritance  is  also  in  consequence 
modified.  But  the  law  was  still  Mann’s  Law.  This  confirms  the 
Hindu  traditions  'that  the  law  of  Maim  is  the  law  of  the  Hindus, 
that  all  the  other  Smritis  were  based  on  it  and  every  thing 
that  is  against  it  is  not  good  law.  When  however,  we  come  to 
the  laws  on  marriage,  we  are  met  with  certain  facts  that  are 
of  a,  very  puzzling-  character.  Narada,  Parasara,  llareeta,  Yama 
and  Katyayana  allow  remarriage  in  case  of  death,  patitya,  and 
also  for  absence  for  a  certain  number  of  years.  That  was  the  old 
law  of  the  Hindus.  In  the  texts  of  Mann,  Gautama  and  some 
other  Lawgivers,  the  provision  about  remarriage  for  long  conti¬ 
nued  absence  of  the  husband  has,  it  is  apparent-,  been  omitted 
and  the  original  texts,  mutilated  This  will  lead  to  the 
conclusion  that  Narada,  Parasara,  Hareeta,  Yama  and  Katya¬ 
yana  were  composed  at  a  time  before  the  version  of  the 
Mauu  we  have  got,  was  composed.  Again  Vrihaspati  is 
mentioned  in  the  Lalita  Vistara  which  was  composed 

before  the  second  century  B.C.  His  law  is  also  supposed 
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to  have  been  the  law  of  India  in  Buddhistic  times,  as  the 
Mann  of  Buddhistic  countries  agrees  to  a  great  extent  with' 
his  law.  A  fuller  consideration  of  the  laws  of  marriage  and 
the  Buddhist  Law,  then  I  am  at  present  able  to  give,  will,  I 
hope,  ultimately  lead  to  the  ascertainment  of  the  time  of  the 
Smritis.  I  am,  at  present  engaged  in  collecting  the  texts  of 
the  lost  Smritis  from  the'  old  digests.  When  collected,  they 
will,  I  hope,  be  of  material  help  to  the  student  of  Hindu 
Law.  I  intend  also  to  ascertain,  if  possible  from  Buddhist 
records  and  Hindu  books,  what  the  law  of  Buddhistic  India  was 
and  how  it  was  afterwards  modified.  But  I  cannot  forget  that 
art  is  long  and  life  is  short. 

Now’  we  go  to  the  Commentators  and  Nibandhakaras.  The 
earliest  among  known  commentators  is  supposed  to  he  Asa- 
liava  the  commentator  of  the  Narada  Smriti.  After  him  is 
supposed  to  come  Medhatithi  the  commentator  of  Manu  who 
flourished  about  the  8th  or  9th  century  A.D.  After  him  comes 
Viswarnpathe  commentator  of  Yajnavalkya,  who  was  followed 
by  Vijnaneswara  an  ascetic  who  wrote  under  the  patronage  of 
king  Vikramaditya  VI  of  Kalyanpura,  who  ruled  over  a  large 
part  of  India  some  time  between  the  years  1076  and  1127 
A.D.,  (1)  Bharuchi  a  commentator  of  Manu,  and  Dliareswara  who 
is  supposed  to  be  Bhoja  King  of  Dhara  and  Srikara  are  quoted 
by  Vijnaneswara.  Their  works  are  lost.  Apararka  or  Apara* 
ditya  who  ruled  over  the  Konkan  about  the  year  1187  A.D.  (2) 
also  wrote  a  commentary  on  the  Yajnavalkya  Smriti  called  after 
his  name.  After  him  comes  Hemadri  the  prime  minister  of 
Mahadeva  King  of  Daulatabad  who  wrote  the  famous  Chatur- 
varga  Chintamani  about  the  13th  century  A.D.  He  quotes 
Apararka  and  is  quoted  in  the  Madan  Parijata.  Devendra- 
bhatta  the  author  of  the  Smriti  Cliandrika,  whose  authority  is 
paramount  in  Madras,  also  lived  before  the  13  th  century  for  he 
quotes  Apararka  and  is  quoted  in  the  Madana  Parijata  and  by 

(1)  Journal  Bomb.  Asiatic  Society  XII  331,  335. 

(2)  Sir  Walter  Elliot’*  Inscriptions.  Indian  Antiquary  V  27,  VI  75. 
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Mqdhavn,,  the  celebrated  prime  minister  of  Ilukka  the  king  of 
«Vijayanagar,  who  reigned  in  the  latter  half  of  the  I  1th  century. 
Madhava  was  by  far  the  most  learned  and  prolific  writer  of  India 
after  the  great,  Sankara.  His  commentary  on  Pa  rasa  ra  Smriti 
called  the  Parasara  Madhava  is  one  of  the  Standard  works  of 
law.  Next  in  point  of  time  is  supposed  by  l)r.  Jolly  and  other 
learned  writers,  to  be  Haradatta.  the  author,  of  the  Ujjvala  - 
commentary  on  the  Apastamba  Dharmasastra  and  of ,  the 
commentary  on  Gautama  called  the  Gantamiya  Mitaksbara. 
But  I  find  it  difficult  to  believe  that  he  was  so  modern. 

It  should  ho  borne  in  mind  that  the  heritable  rights  of  the 
widow  were  established  in  India  by  Vijnaneswara.  Medhatithi 
denies  them,  and  so  does  Haradatta.  Viswarupa  gives  the 
right  only  to  the  pregnant  widow.  All  the  other  Commen¬ 
tators  and  digest  writers  have  not  dared  to  question  the 
widow’s  rights.  It  is  not  unreasonable  to  suppose»that  Hara¬ 
datta  flourished .  after  Medhatithi  and  before  Vijnaneswara,  for 
one  who  dared  to  disagree  with  Vijnaneswara  in  the  sixteenth 
century,  would  have  been  considered  a  very  rash  man. 

We  next  come  to  Bisweswara  the  author  of  the  Madana 
Parijata  and  the  Snbodhini  Tika  of  the  Mitaksliara,  who  wrote 
under  the  patronage  of  King  Madana  Pala  of  Kasta  to 
whom  the  preservation  of  the  commentary  of  Medhatithi  on 
Manu  is  due.  He  is  supposed  to  have  flourished  between  the  14th 
and  15th  centuries  A.D.  But  as  be  is  quoted  in  the  Vivada- 
ratnakara,  he  could  not  have  flourished  later  than  the  13th 
century.  The  author  of  the  Kalpataru  is  cited  in  the  Saras- 
wati  Vilasha  as  Acharyya  Lakshmidhara  and  also  by  the  author 
of  the  Vivada  Ratnakara  and  must  have  preceded  both.  Next 
comes  Chandeswara.  the  author  of  the  Vivada  Ratnakara 
the  famous  minister  of  King  Haraginhadeva  of  Mithija  who 
performed  the  Tula  Ceremony  in  1230  Saka  i.e.  1315  'A.D. 
After  him  comes  Vachaspati  Misra,  the  author  of  the  Vivada 
Chintamani  the  most  learned  and  prolific  writer  of  modern 
India  after  Madhava,,  who  flourished  during  the  time  of  Hari 
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Narayain  the  great. grandson  of  Hara  Sinha  Deva  about  the 
beginning  of  the  15th  century. 

The  history  of  the  origin  and  development  of  the  Bengal 
School  is  wrapped  up  in  impenetrable  darkness.  Halayudha  the 
Dharmadhikaranika  of  Lakshmana  Sena  the  last  King  of  Bengal, 
who  flourished  about  the  end  of  the  12tb  century,  wrote  a  book 
on  Hindu  law  which  was  of  authority  in  Bengal  and  Mithila  and 
is  quoted  by  Mithila  and  Bengal  writers  with  respect.  His  book 
has  not  yet  been  found,  but  from  the  quotations  it  seems  that 
during  Hindu  times,  the  daw  of  Bengal  was  the  same  as  the  law 
of  Mithila.  Kullukabhatta.  the  celebrated  commentator  of 
Manu,  was  a  Yarendra  Brahmin  who  is  supposed  to  have  flou¬ 
rished  about  the  16th  century  A.  D.  Though  a  Bengal  writer, 
he  follows  the  Mitakshara  School.  When  and  ■  how  therefore', 
did  the  doctrines  of  Gimutavahana  come  to  be  recognized  as 
binding  in  Bengal  ?  These  questions  have  never  been  answered. 
All  that  we  know  of  Gimutavahana  is  that  he  was  anterior  to 
Raghunandana  and  posterior  to  Bhattoji  Dikshita  whose 
opinion  he  quotes  and  that  he  was  a  Varendra  Brahmin  of 
the  Paribhadriya  class.  Gimutavahana  as  well  as  Kulluka,  is 
supposed  to  have  lived  in  the.  15th, century  and  Raghunandana 
whose , opinions  still  really  rule  the  Bengal  Brahmins,  flou¬ 
rished  in  the  16th  century  A.  I).  Shulapani  is  another  writer 
of  authority  in  Bengal  who  was  anterior  to  Raghunandana. 

The  Saraswabi  Vilasha  which  is  of  authority  in  Orissa,  is 
said  to  have  been  written  by  Protap  Rudra  Deva  the  King 
of  Orissa,  who  like  Raghunandana,  was  a  contemporary  of 
Chaitanya  and  who  reigned  between  the  years  1503  and 
1524  A.  D. 

Of  the  Bombay  commentators,  Kamalakara  the  author  of 
the  Nirnaya  Siudhu  and  the  Vivadatandava,  lived  in  the  llth 
century.  In  the  Nirnaya  Sindhu  it  is  mentioned,  that  it  was 
finished  in  1612  A.D.  Nilkantha  the  author  of  the  Vyavabara 
Mayukha,  whose  authority  is  supreme  in  Gnzurat  and  the 
Island  of  Bombay,  was  a  cousin  of  Kamalalar.i  and  was 
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probably  his  contemporary.  Narnia  Pundit  the  author  of  the 
Dattaka  Mimansa  and  of  the  Keshava  Vaijayanti  the  famous 
commentary  on  Vishnu,  also  flourished  in  the  17th  century. 
The  latter  work  mentions  that  it  was  completed  in  1633  A.D. 

Mitra  Misra  the  author  of  the  Viramitrodaya,  which  is 
considered  of  authority  in  the  Benares  School,  wrote  his  book 
by  order  of  Birsing  Deo  Rajah  of  Archa  who,  murdered  Abut 
Fazul  and  he  therefore  flourished  about  the  end  of  the  16th 
century. 

Lakshmi  Debi,  tbe  authoress  of  the  Balam  BhsSta  Tika  of 
the  Mitakshara,  lived  about  the  end  of  the  17th  century.  * 

Of  the  Bengal  Pundits,  Srikrishna  Tarkalankara  £he  annota¬ 
tor'  of  the  Dayabhaga  and  the  author  of  the  Dayakrama 
Sangraha  lived  about  the  end  of  the  17th  century.  Jagan- 
nath  Tarkapanchanon  the  celebrated  author  -pf  the  Vivada 
Bhangarnava,  lived  about  the  end  o(  the  eighteenth  century. 

The  above  is  only  a  short  and  meagre  account  of  the 
Rishis  and  the  commentators.  For  the  purposes  of  this  book,  I 
hope  it  will  he  considered  sufficient.  1 

Having  regard  to  the  scheme  of  the  work,  I  did  not  find 
it  possible  to  avail  my'self  of  the  services  of  any  Pundits, 
except  in  helping  me  in  translating  some  difficult  texts.  I  hacl 
also  to  make  certain,  that  all  the  texts  on  the  subjects  dealt  with 
in  the  book  have  been  collected  and  I  could  not  rely  upon 
others.  I  had  therefore  to  go  myself  through  the  digests  and 
books  mentioned  by  me.  The  labour  it  cost  me,  has-been  great, 
but  I  hope,  that  it  has  not  been  quite  thrown  away  and  that 
scholars  will  find  that  the  work  has  been  conscientiously  done. 
I  hope  also,  that  Pundits  who  know  English,  and  other  scholars 
will  now  kindly  come  forward  to  help  me,  and  if  any  texts 
or  readings  of  texts  have  been  omitted  or  any  mistakes 
committed  in  the  translations,  they  will  kindly  point  out  the 
deficiencies  to  me,  so  that,  they  may  be  remedied  in  the  next 
.edition. 

'L  My  best  thanks  are  due  to  Babu  Ishan  Chandra  Bose  „ and 
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Dr.  Sarat  Chandra  .Banerjee  m.a.d.i,.,  Vakil  of  the  Calcutta 
High  Court,  for  looking  over  many  of  the  proofs  of  the  books, 

I  have  also  to  thank  the  latter  gentleman  and  Babu  Golap 
Chunder  Sirkar  Shastri  the  distinguished  Hindu  lawyer,  for 
many  valuable  suggestions,  while  the  book  was  going  through 
the  press.  I  have  .also  to  thank  Babu  SaJjsChunderGho.se, 
Vakil  of  the  Calcutta  High  Court  and  Jogneshwar  Roy,  B.  L. 
Pleader  of  the  Alipur  Court,,  for  helping  me  in  preparing 
the  index. 

To  the  Delegates  of  the  Clarendon  Press  my .  grateful 
acknowledgments  are  due  for  kindly  permitting  me  to  make  use 
of  the  translations  of  the  texts  from  the.  books  of  the  Sacred 
Books  of  the  East  Series.  My  thanks  are  also  due  to  Dr.  Jolly 
and  Babu  Golap  Ghander  Sarkar  for  permitting  me  to  make  use 
of  the  translations  made  by  them. 

I  can  not  conclude'  without  "giving  expression  to  the  feeling 
of  the  great  obligation,  which  in  common  with  all  other 
writers  on  Hindu  Law,  I  am  under,  to  the  great  orientalists  Sir 
W.  Jones  and  Professor  Max  Muller,  who  loved  India  and  its 
Rishis  so  well,  and  to'Colebrooke,  Buhler,  Jolly  Wilson,  Cowell, 
Monier  Williams,  Burnell,  Foulkes,  Oldenburg,  Shama  .Charau 
, Sircar,  Prosonno  Kumar  Tagore,.  Viswanath  Narayan  Mandlik, 
Raj  Coomar  Sarvadhicary,  GoorooDas  Banerjee,  JogendraNath 
Siromony,  Golap  Chunder  Sircar,  Krishna  Kama]  Bhattacharyu 
and  last  but  not  the  least,  to  Mr.  Mayne  whose  great  book  on 
Hindu  Law  is  a  mine  of  information  to  which  writers  on  the 
subject  shall  always  have  to  resort..’ 
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forbidden  by  the  Shastras  before  line  4  and  1 
in  the  place  of  9  in  line  ~ 
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70?)  I  3  right  light 

707  I  27  until  unless 

718  1  2.)  the  one  land  on  the  one  hand 

745  1  5  for  dosased  diseased 

745  1  1  1  insert  a  after  long 


p.  7  1.  5  9T4f995:  another  reading  for  HsrfHlSTS  1  p.  7  1.  8 
fj9>tT4  another  reading  for  441  t  p.  > 7  1.  4  for  941,  4411  1 

Read  p.  17  1.  5  7  for  9,  4T,  1  p.  22  !.  18  for  494I4T9T,  4944T9T  1 
p.  23  1.  9  for  95,  ft?  I  p.  82  1.  26  for  444,  *jsr*f  I  p-  144  1.  2  for 
9,  9  1  p.  J4S  1.  it  for  44,  44  1  p.  167  1.  4,  24  for  5  and  rsr,  tft  and 
9r  I  p.  226  1.  3  for  49,  39  1  p.  22S  1.  3  for  94,  ST*ft  I  p.  228  1.  8  for 
99Tf4«ff5im,  4i9Tf9efl4  f*99:  1  p-  231  l.  3  for  94^,  9444J  i  p.  233 
I.  1 6  for  form,  f99944  1  p.  242 1.  1  for  94T,  nr:  1  p.  243  1.  2  for  %  1 
p.  244  1.  23  for  qt,  4ft  1  p.  245  l.  to  for  nre.-.ftfu:,  mgfvrat:  909- 
949  wftftr  1  p.  259  1.  i2  for  t?r,  trt  1  p.  261  1.  15  for  %  g  1  p.  264 
!.  i  for  1  p.  303  1.  7  for  finra:,  1  p.  309  1.  17  for  wrsj,  wra^t  o 

p.  310  1.  14  for  fw,  ft?  1  p-  353  1.  rS  for  $51  p.  356  1.  4,  1.  24  for 
>4  and  fsf,  -<4  and  at  I  p.  358  1.  17  for  4T,  *r  1  p.  358  1.  19  for  9(4,  snft  I 
p.  359  1.  j'i’for  9,  9  1  p.  359  1.  23  for  omit  44  1  p.  360  1,  4  for  44,  4:  1 
P-  393  !•  3  for  ’ft,  ft  1  P-395  1-  22  for  44,  4  1  p.  396  1.  4,  5  for9j*j  and 
5T9T,  94  4  and  919ft  I  p.  396  1.  8  for  vn:  4^41,  4T  497  I  p.  397  1.  .25  for 
4,  f  1  p-  39S  1-  4  for  4,  an  p.  398  1.  1.  for  fag,  fas  1  p.  409  1.  24  for 
4,  si  I  p.  441  1.  13  for  9T,  9T  1  p-  442  1-  2 r  for  4, 4  I  p.  444  1.  3  for 

ft5,  fwre  I  p.  444  1.  23  for  4,  4  1  p.  444  I-  5  for  «|  art  p.  448  I.  17 

for  s?t,  #  I  p.  449  1.  J  9  for  4S14T,  444T:  I  p.  451  1.  9  for  WT4,  wtff  I 
p.  465  1.  5,  7  for  %'  and  4,  fW  and  44  1  p.  46-3  I.  1  for  «,  4  1  p.  476 
1.  7  for  494,  94  1  p.  476  1.  16  wni  4T  4,  1  p.  4S3  last  line  for  t,  #  1  p. 

491 1.  6 for  4T.-,  4,  4f,  3  I  p.  495  l-  Is  for  4,  4n  p.  558  1.  17  for  4,  rft  1 
p.  558  last  line  for  4,  9  1  p.  565  1.  r6  for  f99,  ftnr  l  p.  569  1.  ’  8  and 
T9  for  9T4,  4,  tth  and  4  1  p.  573  1.  16  for  «?T,  ftaw,  99T,  1 

P-  573  1-  23  for  9t,  sT  I  p.  573  1.  29  for  aft,  aft  1  p.  576  1.  30, 

p.  577  1.  8  for  ?T,  57T  1  p.  577  I-  18  for  44,411  p.  578  1.  2,  3  for 
sa  and  414,  91,  and  414  I  p.  578  1.  1.  for  9T9ra:,  9T45t:  I  p.  578  I.  26 
for  9t94,  4(444  I  p-  5S0  1.  10.  n  for  49:  and  99f9,  99  and  49ft  1 
p.  586  1.  1.  for  44,  ^  1  p.  5S7  1.  1 9  for  frnst^r  and  9t449  f94r?T  and 
4t!T4?t  I  p.  634  ].  39  for  444JT  444T,  I  p.  653  1.  5  for  4^4^, ^ 4hfT<t2J  I 
P-  653  t-  10  fof  54,494  I  p.  655  1.  S,  9  for  94  and  9f49,  99  aud  994  I 


ADDENDA. 


PAGE.  NOTE.  ADD. 

73  put  *  after  line  15  and  add  {his' footnote According  to  Nilkantha 
whose  opinion  .was  approved  by  the  late  >Mr. 
Justice- Nanabhai  Haridas(i2  Boni.  H.  C.  459), 

.  this  text  of  Devala  refers  to  reunited  brothers 
who  having  divided  again  become  undivided. 
But  Nilkantha’s  view  is  opposed  to  Madbava 
and  Apararka. .  The  Apararka  say  ;  “up  to  that 
(i.e.  the  fourth)  the  Kulyas  are  Sapindas,  after 
that  the  Pinda  relationship  (physical)  ceases.” 
nS  1..  3  The  late-Mr.  Justice  Ranade  however, refused 

to  follow  this  case  after  a  review  of  all  the- 
original  authorities  (Vithalrao  v.  Ramrao,  24 
Bom.  317.) 

ri8  note  (4)  Xalhan  v.  Ram,  ^4  All.  128 

r«9  '■  17  In  the  latest  case  on  the  question, in  Bombay, 

the  Judges  there  held  that  the  wives  of  agnates 
were  recognized  as  heirs  “  in  spite  of  the  texts” 
and  refused  to  add  to  their  number  by  declar¬ 
ing  the  widow  of  the  daughter’s  son  an'  heir 
(Vajlabhdas  v.  Sakarbai,  25  Bom.  281.) 

141  Footnote  ‘the  words  of  the  Mitakshara  are  qraqviT 

FTtJvIT^tT:  I 

169  1.  2 r  (after  Mitakshara) — the  Smriti  Chandrika,  the’  Parasara 

Madhava  and  the  Madana  Parijata. 

170  1.  18  (after writers) — “aswellasby  Madhava”  , 

172  (add  to  the  first  footnote  the  following) — In  a  old  case  Birja  v. 

Naba  Krishna  Sel.  Rep.  238,  it  was  held  that 
a  sister’s  son  in  embryo  at  the  time  of  the 
■  death  of  the  maternal  -uncle  but  born  after  his 
death,  would  divesta  more  distant  heir  who 
might  take  in  tbe'inlWval. 

173  2  after  Parijata,  the  Parasara  Madhava. 

206  1.  23  But  the  interpretation  of  Madhava  seems  to 

be  the  correct  one.  He  says  that  the  text  of 
Manu  refers'  to  a  case  where  there  is  no  after- 
born  brother  and  the  text  of  Paithinasi  to  a 
case  -where  there  is  an  afterborn  brother, 
an  Note  <2)  19  All.  304,  2  C.  W.  N.  162,  25  Cal.  565 

3  C.  W.  N.  637. 

Add  to  footnote  (1)  In  this  connection  it  is  material  to  consider 
the  following  passage  of  the  Mitakshara  which  was  left  untranslated  by 
Colebrooke  5rp*tF*nTT5Nr fasmfture  d^rr 

srfwrat  wwsfwt  The  omission  has  been  recently  pointed  out  by 
Babu  Golap  Chunder  Sircar  who  translates  the  passage  as  follows  : 
“the  singular  number  (of  the  term,  lawfully  wedded  wife)  has  been 
used  to  imply  the  class,  hence  if  there  be  more  wives  than  one, 
whether  of  the  same  caste  or  of  different  castes  they  shall  take  the 
property  dividing  the  same  according  to  their  shares.” 

211  4  7CW.N.4*sP.C. 


[  4  ] 


215  5 

221  3 

223  2 

225  l 

262  Footnote 


309  I.  17 
332  . 3 

356  the  following  after 
1.  16) 


425  >•  7 


see  22  Mad.  522 
24  Cal.  339 
7  C.  W.  N.  425  1*.  C. 

see  22  Cal.  354.  3  C.  W.  N.  207,  a*C\  W.  N.  132 
22  Cal.  354,  see  however  17  Cal.0933,  8  Cal. 
761,  2  I.  A.  169,  29  Cal.  260. 

22  Cal.  354. 

23  All.  448,  23  Bom.  448, 

■22  Cal.  445 

Vijnaneswara,  Madhava  and  before  Jagannatli 
fTOt  Uisft  3(9  9  9T  dldM-llfo 

wptT 9  »rn=m»ST35jTsi^:  is  the  reading  in  the 
Viramitrodaya. 

9  before 

Prit  Koer  v.  Mahadeo,  21  I.  A.  134. 

1  16  *rd«rm  wnsg  h  i  hssTsiT: 

I  qfFf^T^ttwart^Tft  11  Vrihaspati  cited  in 
the  Viramitrodaya. 

Rewa  Prosad  v.  Deo  Dutt,  27  I.  A.  39. 

but  it  is  to  be  found  in  the  Aitefeya  Brahmana. 


620  Add  the  following  foot  note  XT5T  ®3I  frratJhtilrfH:  nfi 

=9  41Kfas?T  I 


Note  add 


621  1  8 

647  1.  10 


49  4i€f  ^  i  irf?^ 

4lf5m9  93714  W’tmiffofq-  II 

This  verse  follows  the  above  verse  of  Risya 
Sringa  according  to  Raghunandana.  It  shows 
how  it  was  obligatory  on  the  father  to  make 
proper  gifts  to  the  son  in-law. 

^rtsffasntf  S9I  4TFT  99T??  9P9T  nftwgTg  W915I 
Aswalayana  Grihya  Parisista  p  285. 

45ttt?T<3fw^fft  1  3vnti4rfsi4iiTO 


698  1.  5 


9  9999  fwstJr  srfufrt  ssjg  trt%* 

tjsi'-g-  ^rTttT^  «4fh  nt?  ’sfatn  arar  flinr 
TO,  4194  94  9^lfh  9[9T4rftr#t3g9i9ft  Chhandogya 
Upanishada,  5th  Pra.  24  K.  2,  5. 

(6)  When  a  text  forbids  an  act,  the  permis- 
son  to  do  it  by  another,  may  be  presumed  (and 
in  many  cases  therefore  it  is  optional )  mfh 
9 Self'S  wfhfoft  vnrfh  (tUBTfwwr.)  I 
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CHAPTER  /. 

.  Hindu  Jurisprudence  and  Sources  of 
Hindu  I. aw. 

Layv  as  understood  by  Hindus  is  a  branch  of 
Dharma.  There  is  no  definition  of  Law  in  the  Smritis.: 
The  definition  of  Dharma  is  “  what,  is  followed  fey 
those  learned  in  the  Veda  and  what'  is  approved  by 
the  conscience,  of  the  virtuous  who  are  exempt 
from  hatred  and  inordinate,  affections.”  The  test 
of  right  conduct  is  that  it  leads  to  independence  of 
every  other  being  and  matter,  and  makes  one  per¬ 
fectly  self-contained  and  satisfied.  That  which 
leads  to  dependence  is  not  right  conduct. 

“  Men  act  front  a  desire  for  rewards,"  but  ‘‘  it  is 
not  laudable.”  Men  should  do  tlieir  duty  not  from 
the  fear,  of  punishment  or  from  i(a  desire  of  reward- 
Dharma  should  first  be  ascertained  and  then 
.  strictly  followed.  The  whole  course  of  duly  is 
contained  in  what  has  been  revealed  by  the  Divine 
Being.  1  The  rules  of  Dharma  are  not  founded  on 
any  worldly  cause.’  They  should  be  ascertained  from 
four  sources,— the  Vedas,  the  Sntrilis,  the  conduct  of 
the  virtuous  a*d  one’s  own  conscience.  The  sanc¬ 
tion  of  law  is  contained  in  itself.  “  Dharma  destroys 
those  that  disobey  it,  and  preserves  those  that 
•follow  it."  It  derives  its  sanction  from  no  earthly 
power,  It  is  the  duty  of  the  king  to  ascertain  the 
Law  and  then  to  promulgate  and  enforce  it.  Kings 
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and  assemblies  can  make  no  law.  Their  duties  are 
strictly  prescribed  in  the  Dharma.  They  should 
ascertain  their  own  duties  from  the  same  four 
sources.  If  they  fail  to  do  their  duty,  they  shall 
certainly  meet  with  the  punishment  which  follows 
from  the  very  nature  of  the  Karma  or  act.  If  a 
mar.  commits  a  wrongful  act,  he  should  not  avoid 
the  punishment  which  the  law  imposes.  If  it  is  a 
sin  not  punishable  by  the  king,  he  should  perform 
the  necessary  expiatory  act.  If  it  is  an  act  punishable 
by  the  king,  he  should  go  to  him  himself,  and  take 
the  punishment.  “  Men  who  have  committed  crimes 
and  been  punished  by  the  king,  go  to  heaven,  being 
pure  like  those  who  perform  meritorious  acts.” 

Plato  at  the  commencement  of  the  Dialogue 
on  Laws,  lays  it  down  as  a  fundamental  principle, 
that  the  end  of  legislation  is  to  make  men  virtuous. 
There  is  a  great  similarity  between  the  Hindu  and 
Platonic  ideas  of  Law  and  its  object.*  But  the  Hindu 
idea  is  entirely  based  on  a  spiritual  basis,  and  is 
more  full  and  certain,  and  more  clearly  expressed. 
The  modern  schools  of  jurisprudence  beginning  with 
Bentham  and  Austin  are  considered  as  more 
scientific  and  rational.  Many  of  the  modern  theo-> 
ries  about  law  and  its  objects  were, however,  not  quite 
unknown  to  Hindu  writers.  But  the  Rishis  tried  to 
ascertain,  absolute,  truth,  though  their  speculations 
very  often  led  to  no  scientific  results.  According  to 
them,  what  does  not  lead  to  spiritual  progress  is  not 
good  conduct.  Law  is  certainly  not  based  upon 

•  Socrates,  when  advised  by  Crito  to  make  his  escape  front  prison,  replied, 
that  the  Laws  would  say,  “  Tell  us  Socrates  !  what  do  you  purpose  doing  ? 
Do  you  design  anything  else  by  this  proceeding  in  which  you  are  engaged, 
than  to  destroy  us,  the  laws,  and  the  whole  city  as  far  as  you  are  able”? 
.Hindu  Rishi  when  speaking  of  Dharma  would  use  very  similes  language. 
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the  authority  of  Kings  and  Parliaments,  or  on  the 
authority  of  the  people  at  large.  Morality,  Virtue, 
and  Law  are  based  on  the  idea  of  the  Good.  The 
few  good  and  wise  men  try  to  give  expression  to  it, ' 
and  to  realize  it  in  life.  The  multitude  are  con¬ 
strained  to  follow  their  example  ;  for  the  Good  is  in 
the  hearts  of  all  men  often  unrecognized,  but '  still 
cherished  and  willingly  obeyed  above  all  things.  All 
law  is,  therefore,  based  not  upon  the  four  known 
Vedas  alone,  but  bn  the  Veda  that  is  the  will  of  the 
Righteous  One,  as  revealed  in  the  Universe,  and  in 
the  conscience  of  good  men.  It  is  not  within  the 
scope  of  this  work  to  discuss  the  matter  further.  I 
only  describe  what  Hindu  jurisprudence  is,  and 
leave  its  merits  to  the  judgment  of  the  thoughtful. 

The  sources  of  Hindu  Law,  as  mentioned 
Sources  of  Hindu  above,  are  the  Revelation,  the 
Law-  Smritis,  the  conduct  of  the  virtuous, 

and  satisfaction  of  the  Spirit.  The  customs  pre¬ 
vailing  in  the  ‘  holy  country  of  Aryavarta  ’  should 
also  be  followed  ;  as  they  are  supposed  to  be  in 
accordance  with  the  Sacred  law. 

The  peculiar  customs  of  provinces,  the  cus¬ 
toms  of  families,  castes,  guilds,  artisans,  merchants, 
and  agriculturists  should  also  be  enforced  by  the 
king.  Some  of  the  Law-givers  and  Commentators 
like  Vijnaneswara,  say  that,  if  opposed  to  sacred 
Law,  custom  has  no  authority. 

The  law ,  should  be  ascertained  by  reference  to 
virtuous,  men.  'Virtuous  men  are  defined  to  be  those 
who  are  “  ever  exempt  from  hatred  and  inordinate 
affections.”  The  opinion  of  the  people  who  are 
not  learned  and  virtuous  is  valueless,  and  the  only 
deference  that  should  be  paid  to  such  opinion  is 
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that  one  should  forbear  from  an  art  which  is  repug¬ 
nant  1o  the  people,  at  large. 

l.nvr  as  contained  in  the  Sruti  and  the  Smriti  has 
unquestioned  authoritv  with  all  Hindus.  The  Smritis 
are  revelations  remembered.  Their  rules  are  really 
rule?  of  the  Vedas,  though  not  found  in  the  Vedas 
as  existing.  Among  Smritis  that  of  Manu  is  of 
superior  authoritv,  because  it  “  embodies  the  essence 
of  the  Veda.”  All  the  Smritis  purport  to  embody 
one  identical  traditional  law,  which  was  probably 
originally  known  as  Manu’s  Law.  The  agreement 
among  the  Smritis  is  so  striking  that  one  is  led  to 
refer  them  to  one  original  source.  The  differences 
among  the  Smritis  as  to  certain  rules  are  easily 
explained,  if  their  history  is  known. 

The  so-called  reasonable  interpretations  of 
Commentators,  which  are  very  often  fantfiful,  have 
absolutely  no  authority,  when  opposed  to  the  clear 
meaning  of  the  texts.  The  Privy  Council  have, 
however,  held  that  though  they  may  be  wrong,  the 
authority  of  the  Commentators  having  been  recog¬ 
nized  in  certain  provinces,  the  law  laid  down  by 
them  should  be  enforced  as  sanctioned  by  custom.* 
The  Commentators  themselves  would  have  repudi¬ 
ated  such  a  position.  Vijnaneswara  and  Gimuta- 
vahana  would  both  have  been  exceedingly  surprised 
if  told  that  their  interpretations  of  the  law,  say,  on 
the  question,  whether  the  father  is  to  be  preferred  to 
■the  mother  as  heir  of  the  son,  were  binding  because 
sanctioned  by  custom,  and  that  custom  could  in  this 
way  change  or  modify  the  true  law  on  the  subject. 
The  Hindu  is  governed  by  the  Smritis  and  not  by 

*  Sec  the  observations  of  the  Privy  Council  in  the  case  of  Collector  of 
Madura  v  Mutfau  Ramalingra  Sattupatty.  IJ.  Moore,  f.  A  p.  $97. 
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the  Commentaries,  and  erroneous  doctrines  cannot 
*  gain  validity  by  being  followed,  for  any  length  of 
lime.  According  to  the  Smritis,  it  is  the  clear  'duty 
of  the  King  to  establish  the  right  law,  if  he 
finds  it  vitiated.  However  that  may  be,  it  is 
now  settled  by  the  decisions  of  ;our  courts  that  a 
Hindu  of  Bengal  is  governed  by  the  Daya- 
bhaga.  Behar,  all  .  northern  India,  the  Mahratta 
country,  northern  Kanara  and  the  Ratnagiri  district 
are  governed  by  the  Mitakshara  ;  Guzerat,  the 
Island  of  Bombay  and  northern  Konkan  by  the 
I  -  Mayukha  ;  Madras  by  the  Smriti  Chandrika ;  Orissa 
j  by  the  Saraswati  Vilasha  ;  and  the  Mithiia  country, 
i.  e.  the  country  between  the  Coosee  and  the  Gun- 
dak  is  governed  by  the  Vivada  Chintamani. 
The  Mitakshara,  however,  is  applicable  to  all  the 
provinces  except  Bengal.  In  Poona,  Ahmednagar 
and  Khandesh,  the  Mayukha  is  considered  of  equal 
authority  with  the  Mitakshara  but  not  capable  of 
overruling  it  ( i ). 

It  is  said,  that  certain  practices,  lawful  accord¬ 
ing  to  the  old  law-givers,  have  become  unlawful  by 
custom.  It  is  a  popular  error.  The  said  practices 
were  prohibited  by  the  later  Rishis,  and  the  Aditya 
an4  the  Vrihannaradi.ya  Puranas  say,  that  they  were 
unlawful  because  prohibited  by  good  men.  It  is  not 
the  evil  custom  prevailing  among  the  people,  that 
has  abrogated  the  said  practices,  but  the  decision 
of  the  good.  Law  is  based  on  the  decision  of  good 
men,  and  as  men  improve  and  good  men  become 
better,  the  Law  also  changes  for  the  better.  Hindu 
Law  is  not  thus  quite  a  stationary  and  stereotyped 
system.  But  the  gradual  growth  of  Hindu  Law  is 

(i)  ir  Bom,  *94.  tee  j  Bom,  353,  14  Bomb,  614,  605. 
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impossible  under  the  present  circumstances,  for 
our  benevolent  Government  have  rightly  adopted  (a 
policy  of  non-interference  with  the  laws  of  the 
Hindus,  as  a  good  King  should  have  done  under 
the  rule  of  Yajnavalkya,  in  a  conquered  country. 

Hindu  Jurisprudence  and  Sources  of 
Hindu  Law. 
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MANU  : — 

Learn  that  sacred  law  which  is  followed  by  men 
learned  (in  the  Veda)  and  assented  ^te-  in  their 
hearts  by  the  virtuous,  who  are  ever  exempt  from 
hatred  and  inordinate  affection.  II.  i. 

To  act  solely  from  a  desire  for  rewards  is 
not  laudable,  yet  an  exemption  from  that  desire  is 
not  (to  be  found)  in  this  (world) :  for  on  (that)  de¬ 
sire  is  grounded  the  study  of  the  Veda  and  the 
performance  of  the  actions,  prescribed  by  the 
Veda.  If.  2. 

The  desire  (for  rewards),  indeed,  has  its  root  in 
the  conception  that  an  act  can  yield  them,  and  in 
consequence  of  (that)  conception  sacrifices  are  per¬ 
formed  ;  vows  and  the  laws  prescribing  restraints  are 
all  stated  to  be  kept  through  the  idea  that  they 

will  bear  fruit.  II.  3. 

Not  a  single  act  here  (below)  appears  ever  to 
be  done  by  a  man  free  from  desire  ;  for  whatever 
(man)  does,  it  is  (the  result  of)  the  impulse  of 
desire.  II.  4. 

He  who  persists  in  discharging  these  (pre¬ 
scribed  duties)  in  the  right  manner,  reaches  the 
deathless  state  and  even  in  this  '(life)  obtains  (the 
fulfilment  of)  all  the  desires  that  he  may  have 
conceived.  II.  5. 

The  knowledge  of  the  sacred  law  is  prescribed 
for  those  who  are  not  given  to  the  acquisition  of 
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wealth  and  to  the  gratification,  of  their  desires;  to 
those  who  seek  the  knowledge  of  the  sacred  law  the 
supreflne  authority  is  the  revelation,  (Sruti).  IT.  13. 

Whatever  law.  has  been. ordained  Tor  any  (per- 
s  son)  by  Manu,  that  has  been  fully  declared  in  the 
Veda  :  for  that' (sage  was)  omniscient.  II.  7. 

But  a  learned  man  after  fully  scrutinising  all 
this  with  the  eye  of  knowledge,  should,  in  accordance 
with  the  authority  of  the  revealed  texts,  be  intent 
on  (the. performance  of)  his  duties.-  II.  8. 

For  that  man  who,  obeys  the  .law  prescribed  in 
the  revealed  texts. and  in  the  sacred  tradition,  gains 
fame  in  this  (world)  and  after  death  unsurpassable 
II  bliss.  .  II.  9. 

Every  twice-born  .  man,  who,  relying  on  the 
Institutes  of  .dialectics, Treats. with  contempt  those 
two  courses  (Sruti  and  Smriti)  of  the  law,  must,  be 
cast  out  by.  the  virtuous,  as  an  atheist  and  a  scorner 
of  the  Veda.  II.  11. 

‘  Dharma,  being,  violated,  destroys  ;  Dharma, 
being  preserved,  preserves therefore  Dharma  must 
not  be  violated,  lest  violated  .  Dharma  destroy  us.’ 

VIII.  15- 

.  But  men  who  have  committed  crimes  and  have 
been  punished  by  the  king,  go  to  heaven,  being 
pure  like  those  who  performed  meritorious  deeds.  . 

VIII.  318. 

Let  him  carefully  avoid  all  work  which  depends 
on  others,  but  let  him  eagerly  pursue  that  which 
depends  on  himself.  IV.  159. 

Everything  that  depends  on  others  gives  pain, 
everything  that  depends  on  one’s  self  (gives) 
pleasure ;  know  that .  this  is  the  short  definition 
of  pleasure  and  pain.  ,  IV.  160. 
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When  the  performance  of  an  act  giveg  satis¬ 
faction  to  the  inner  soul,  perform  it  with  diligence ;  ( 
but  avoid  the  opposite.  IV.  i6i* 

The  whole  Veda  is  the  (first)  source  of  the 
sacred  law ;  next  the  tradition  and  the  virtuous 
conduct  of  those  who  know  the  (Veda  further)  ; 
also  the  customs  of  holy  men  ;  and  (finally)  self- 
satisfaction.  II.  6. 

But  by  Sruti  (revelation)  is  meant  the  Veda, 
and  by  Smriti  (tradition)  the  Institutes  of  the 
sacred  law ;  those  two  must  not  be  called  into 
question  in  any  matter,  since  from  those  two 
the  sacred  law  shone  forth.  II.  lo. 

The  Veda,  the  sacred  tradition,  the  customs 
of  virtuous  men,  and  one’s  own  pleasure,  they 
declare  to  be  visibly  the  four-fold  means  of 
defining  the  sacred  law.  II.  12. 

Know  that  he  for  whom  (the  performance  of) 
the  ceremonies  beginning  with  the  rite  <|f  impreg¬ 
nation  (Garbh&dh&na)  and  ending  with  the  funeral 
rite  (Antyesbti)  is  prescribed,  while  sacred  formu¬ 
las  are  being  recited,  is  entitled  (to  Study)  these 
Institutes,  but  no  other  man  whatsoever.  II.  16. 

That  land,  created  by  the  gods,  which  lies 
between  the  two  divine  rivers  Sarasvati  and 
Drishadvati,  the  (sages)  called  Brahmivarta* 

II.  17. 

The  custom  handed  down  in  regular  succes¬ 
sion  (since  time  immemorial)  among  the  (four 
chief  )  castes  (  varna  )  and  the  mixed  (  rac^s  )  of 
that  country  (Brahm&varta),  is  called  the  conduct 
of  virtuous  men.  II.  j8. 

(A  king)  who  knows  the  sacred  law,  must 
inquire  into  the  laws  of  castes  (jati),  of  districts, 
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of  guiUfe,  and  of  families,  and  ( thus  )  settle  the 
peculiar  law  of  each.  •  VIII.  41. 

What  may  have  been  practised  by  the  virtu¬ 
ous,  by  such  twice-born  men  as  are  devoted  to 
the  law,  that  he  shall  establish  as  law,  if  it  be  not 
opposed  to  the  (customs  of)  countries,  families,  and 
castes  (jati).  VIII.  46. 

Let  him  make  authoritative  the  lawful  (cus¬ 
toms)  of  the  (inhabitants),  just  as  they  are  stated 
(to  be).  VII.  203. 


^  1  ?  %  t,  ^ 

set  «r4r«rf?rare: 


t.ftafrar:  1 


,  ^-8 

^rsnffTfrer^uifT^WTt^firw:  1  irtnw 

TTSfT  spiPini  I  (I 


Gautama : —  • 

The  Veda  is  the  source  of  the  sacred  law 
and  the  tradition  and  practices  of  those  who 
know  the  (Veda).  Ch.  I.  1,  2. 

Transgressions  of  the  law  and  violence  are 
observed  (in  the  case)  of  (those)  great  (men)  ; 
but  both  .  are  without  force  (as  precedents)  on 
account  of  the  weakness  of  the  men  of  later  ages. 
If  (authorities)  of  equal  force  are  conflicting, 
(either  may  be  followed  at)  pleasure.  Ch.  I.  3,  4. 
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His  administration  of  justice  (shaH  be  regu¬ 
lated  by)  the  Veda,  the  Institutes  of  the  Sacr’ed 
Law,  the  Angas,  the  Upa-Vedas  and  the  Purana. 
The  laws  of  countries,  castes,  and  families,  which 
are  not  opposed  to  the  (sacred)  records,  (have) 
also  authority.  Cultivators,  traders,  herdsmen, 
money-lenders,  and  artizans  (have  authority  to  lay 
down  rules)  for  their  respective  classes. 

Ch.  XI.  1 9,  20. 

A  king  and  a  Brahmaraa,  deeply  versed  in  the 
Vedas,  these  two,  uphold  the  moral  order  in  the 
world.  Ch.  VIII.  i. 


tTHTT^rtcf 

fwm:  i  ^  foara 

t  warrant  i  ®r  «^T 

^TWrojpratfrftsxiri  t  tnasT  Bpssrwft  fsp^rftT 

tn?%  w  tfsra  *f?ni  ?  i*  * 
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Vaitstha  : — 

The  sacred  law  has  been  settled  by  the  re¬ 
vealed  texts  and  by  the  tradition  (of  the  sages). 

On  failure  of  (rules  given  in)  these  (two 
sources)  the  practice  of  the  Shista  (has)  authority. 
But  he  whose  heart  is  free  from  desire  (is  called 
a  Shista).  Ch.  I.  4-6. 

(Acts  sanctioned  by)  the  sacred  law  (are  those) 
or  (which)  no  worldly  cause  is  perceptible.  Ibid  7. 

Manu  has  declared  that  the  (peculiar)  lawsfof 
countries,  castes,  and  families  may  be  followed  in  the 
absence  of  (rules  of)  the  revealed  texts.  Ibid  1 7. 

The  country  of  the  Aryas  lies  to  the  east  of 
the  region  where  (the  river  Sarasvati  disappears) 
to  the  west  of  the  Black-forest ;  to  the  north  of 
the  Paripatra  (mountains)  ■  to  the  south  of  4he 
Himalaya.  (According  to  others  it  lies  to  thejsouth 
of  the  Himalaya)  and  to  the  north  of  the  Vindhya 
range.  Acts  productive  of  spiritual  merit,  and 
customs  which  (are  approved  of)  in  that  country, 
must  be  everywhere  acknowledged  (as  authorita¬ 
tive).  But  not  different  ones,  (i.e.  those)  of  (coun¬ 
tries  where)  laws  opposed  (to  those  of  Aryavarta 
prevail.)  Ibid  8-1 1. 

Some  (declare  the  country  of  the  Aryas  to  be 
situated)  between  the  (rivers)  Ganga  and  Yamuna, 
others  (state  as)  an  alternative,  that  spiritual  pre¬ 
eminence  (is  found)  as  far  as  the  black  antelope 
grazes.  Ibid  12,  13. 

‘Those  religious  acts  which  men,  deeply  versed 
in  the  knowledge  of  the  three  Vedas  and  ac¬ 
quainted  with  the  sacred  law,  declare  to  be  lawful 
(are  efficient)  for  purifying  oneself  and  others.' 

Ibid  16. 
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irfirt^i  wmY  fenfa:  1  safe 
firenm:  1  finer,  fan?wara  Swot: 
traihn^iT  i 

<r^wre  ^  siren  nfireq  1 

3  ^5  wt  gr  ?n  1 

ufrt4an  5  list  5  ^rensr.  11 

sr,  ? 1**  reun,  *,*,*,*, «. 
<tsi  <r  3w«i<isrSta  ^nq;  1  fireirrf^fa  aWt;  1 
'3w4  4re  arf^ita  fiie^fiifirfRTwsTT^ 1 
.  w  1 1  *  K 1  ^  \  I  %  A 


Baudhayana .- — 

The  sacred  law  is  taught  in  each  Veda.  (The 
sacred  law),  taught  in  the  Tradition  (Smriti 
stands)  second.  The  practice  of  the  Sistas  (stands) 
third.  Shistas,  forsooth,  (are  those)  who  are  free 
from  envy,  from  pride,  contented  with  a  store  of 
grain  sufficient  for  ten  days,  free  from  covetousness, 
and  free  from  hypocrisy,  arrogance,  greed,  perplexity 
and  anger.  On  failure  of  them,  an  assembly  con- 
sisting  at  least  of  ten  members  (shall  decide 
disputed  points  of  law).  ‘There  may  be  five,  or 
there  may  be  three,  or  there  may  be  one  blameless 
man,  who  decides  (questions  regarding)  the  sacred 
law.  But  a  thousand  fools  (can)  not  (do  it).’ 

P.  I,  A.  I,  K.  I,  S.  1,3,4,  S,  7,9- 
For  each  (of  these  customs)  the  (rule  of  the) 
country  should  be  (considered)  the  authority. 
Gautama  declares  that  that  is  false.  And  one  should 
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not  take  Heed  of  either  (set  of  practices)  because 
they  are  opposed  to  the  tradition  of  the  Shistas. 

P.  1,  A.  I,  K.  II,  S.  6-8. 


t# 

^arrfu  i  tW’*1*- 

vWw  ^sr^rcr’irr  srrerrm:  i  v  <  i  tn 


Apastamba  .— — 

The  authority  (for  these  duties)  is  the  agree¬ 
ment^  those  who  know  the  law  and  the  Vedas. 

P.  1,  P.  I,  K.  I,  S.  2,  3. 

For  (explicit)  revealed  texts  have  greater  force 
than  custom  from  which  (the  existence  of  a  per¬ 
missive  passage  of  the  revelation)  may  be  inferred. 

P.  i,  P.  I,  K.  4,  S.  8. 

Besides  (in  this  particular  case)  a  (worldly) 
motive  for  the  practice  is  apparent.  Ibid  g. 

For  no  (worldly)  motive  for  the  decision  of  those 
Aryas  is  perceptible  ;  (hnd  hence  it  must  have  a 
religious  motive  and  be  founded  on  a  passage  of 
the  Veda.)  P.  I,  P.  4,  K.  12,  S.  8. 

By  this  (discussion)  the  law  of  custom,  which 
is  observed  in  (particular)  countries  or  families,  has 
been  disposed  of.  P.  2,  P.  6,  K.  15,  S.  1. 


grownnitartaT  ^’fcsn^ui'fwfawT:  i 
%*t:  h#i  fwmrt  vter  *  1 1  * 


srTFntiiil  v4uiHriH4n«i8ii:  o  $m® 


*  The  enumeration  of  Law-givers  by  Yajnavalkya  is  not  exhaus¬ 
tive,  as  the  following  texts  will  show  :  — 

?W  tf’ffti'Oaf  ratftaws x  I 

w: «« tfi:  i 
bw  *fK<0  tftWtertisr-f<Mi*it5i:  i' 

^piaj:  ^fsjnt  w :  «#Wt  airs  ss  s  | 
nsraat’arsRtt  rnn};  ^rpsrTfsrfSreisT  i 

^Imif-ss  "grew.  i  ® 

tfir  tpir»t}aTv::  ttsvf«fmsM<i«tii  n 

tr^Nfo:  i 

vftTTsfS'Tsu  trf^-^rra  stxst:  i 
swst  urfstnss  sstsfirra  wr  stot  i 
stutwasT  tHu:  spn  a ■si*ki  xrfg i 
awsr  sraawTs  ma  sftftrai:  i 
W;?T5f®<TT  3  S  3  | 

frcis  ftsifasfrars  9  i 

^gsjSfafWsnn:  snp^tnsits  s  i 
tirreftatresre  s  i 

srrciijffaT  rftwsrr:  wf%wr:  :  i 

^retfewsHt  9  s  9  s  ^vifufir.  stn:  i 
3tlt*t!  SJIfltDdW  ftTOiWl^  5 1 
fret  f?<jKsi‘fflir*t  t 

*i  si*Mi<H«Ftara  5  sro"  g=mr?*i;  g 
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^  fjra*nt»i«r.  i 

wrawp^ra:  =fTTwt  w/m  ii  \  I'S 

W*rRI  cfT^rr  I 

s’  ^’iwurr^T^  g  H  <  i  ?  a,^ 
^»n^PC8iiHT*r  TTT*u5T>arf§rT:  nl:  i 
'5TT4^gf?r  f%  rT?|;  ||  ^ 

^TSTTfsr  srrat:  wtjt  ^T^nrei^raT  i 

^r«w^f%ffT^[T3rr  f%^tsr  ^TTtr^cj  rrfSr  h  ^  i  3  ^  ^ 
gfanr  n  ^TT^ift  cgg^f tt:  ira%f?r:  i 
fltta  TrfrqTWts^t  gsrgirm?r:  n  ?  i  ^ 

Yajnavalkya  : — 

The  Vedas  along  with  the  Puranas,  the  Nyaya, 
the  Mimansa,  the  Dharma  Shastra,  and  the 
Angas  are  the  fourteen  sources  of  knowledge  and 
Dharma.  Ch.  I.  3. 

Manu,  Atri,  Vishnu,  Harita,  Yajnavalkya, 
Ushana,  Angira,  Yama,  Apastamba,  Sambarta, 
Katyayana,  Vrihaspati,  Parasara,  Vyasa,  Sankha, 
Likhita,  Daksha,  Gautama,  Satatapa,  and  Vasista 
are  authors  of  Dharma  Shastra.  Ibid  4,  5. 

The  sources  of  Dharma  are  described  to  be 
(1)  the  Vedas,  (2)  the  Smritis,  (3)  the  practices  of 
good  men,  (4)  what  is  acceptable  to  one’s  own 
soul,  and  (5)  the  desire  produced  by  a  virtuous 
resolve.  Ibid  7. 

By  act,  mind  and  speech,  practise  dharma  with 
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care.  But  practise  not  that  which  is  abhorred  by 
the  world  though  it  is  ordained  in  the  sacred  books, 
for  it  does  not  secure  spiritual  bliss.  Ibid  156. 

If  one  aggrieved  by  others  in  a  way  contrary 
to  the  Smritis  and  the  established  usage,  com¬ 
plains  to  the  King,  that  subject  is  one  of  the 
titles  of  Vyavahara  or  a  Judicial  proceeding. 

Ch.  II.  5. 

When  two  Smritis  disagree,  that  which  follows 
equity  as  guided  bv  the  people  of  old  should 
prevail.  Smriti  is  of  greater  authority  than 
dialectics.  Ibid  21. 

The  families,  castes,  the  Srenis,  (classes  or 
guilds!  and  peoples  of  provinces  who  swerve  from 
their  established  duty,  should  be  chastised  .and 
maintained  in  their  duty.  Ch.  I.  361. 

AVhatever  customs,  practices,  and  family  usage 
prevail  in  a  country,  they*  should  be  preserved  intact 
when  it  comes  under  subjection.  Ibid  34$. 

set  ^  3nr¥RT*ct  ttstt 

is  wraTfaunJ  sgti:  i 

irf?reT  vj^ctTtrfTtT?T  11  \  i-s 

v4rsrn3r5siTwr«nfrf%fJy*r  ?rarr:  < 
iTJrfri  «rirr[  n 

?r?r  fwf#iil%:  ^rr^4fsn^T^srTM*iJ :  i 
■MiSaii^'difj^w  u  $  i^<el 

*  If  not  opposed  to  the  Shastras  Jjf?  SfTWftwt  if  JRfif  says  Vijna- 
neswara,  and  that  is  the  opinion  of  the  majority  of  the  Commentators. 
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g  afarcrafr  fofa :  wa:  i 

f?  W^3TT^  II  I  18  „ 

f5?  vra=ri«T  '*&'  aff€t  ^fa^uw:  , 

’sra:  UfyMSwiii^r  snrorafft  ^rgcf  11  \  i » ^ 

Narada  : — 

The  practice  of  duty  having  died  out  among 
mankind,  law-suits  have  been  introduced  ;  and  the  , 
king  has  been  appointed  to  decide  law-suits,  ' 
because  he  has  authority  to  punish.  I.  2. 

Gatherings  (kula),  corporations  0sre7ti).,  assem¬ 
blies  fga «,&)-,  one  appointed  (by  the  king),  and  the 
king  (himself),  are  invested  with  the  power  to 
decide  law-suits  ,  and  of  these,  each  succeeding 
one  is  superior  to  the  one  preceding  him  in 
order.  I.  7. 

Avoiding  carefully  the  violation  of  either  the 
sacred  law  or  the  dictates  of  prudence,  he  should 
conduct  the  trial  attentively  and  skilfully.  I-  37. 

Where  the  rules  of  sacred  law  and  the  dic¬ 
tates  of  pfudence  are  at  variance,  he  must  discard 
the  diftates  of  prudence,  and  follow  the  rules  of 
sacred  law.  I.  39. 

In  case  of  conflict  of  Smritis  decision  should 
be  based  on  reason.  Custom  .  is  powerful  and  ' 
overrules  the  sacred  law.  I.  40. 

Divine  law  has  a  subtile  nature,  and  is  occult 
and  difficult  to  understand.  Therefore  (the  king) 
must  try  causes  according  to  the  visile  path. 

I.41. 

asjrrcmfoyre  i 

*1  11 
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jgTCITtm  ^5^*1  TI'diyiHtorf  »T%?J  i 

•TR^T:  ?C|S,t 

^is!i!>jsi-sii??-jm-w^sif«f3  ^ena«e*m  1 

What  is  opposed  to  revealed  and  traditional 
law,  or  injurious  to  living  beings,  must  not  be  prac¬ 
tised  by  the  king ;  and  when  it  is  practised  (by 
others),  he  must  check  it. 

When  an  act  contrary  to  justice  has  been 
undertaken  by  a  former  king  from  folly,  he  must 
redress  that  iniquitous  enactment  in  accordance 
with  the  principles  of  equity. 

Narada  XVIII,  8,  9,  cited  in  the 
.  Kalpataru  as  a  text  common  to 

Katyayana,  Narada  and  Yama. 

^r%<?jT3wmsT  ^  1 

fifrSRT  grsm  #* 

^STSTTfHfi^RTT^  %  tn^HT^f^nTT:  1 

Tftjg  ^  tjT5Pft?TT:  R5fT  jf'Erwnrs«gsrr  1 

?Tf^Airr<§Tf%5t^r  fis«f :  1 
?jar%sT  gr^rarTT:  fajf%RTw  n^ifsjir:  11 
jf^TT^rw  fora:  1 

sfrt  ^Tar:  ^in  *nsrt  <3j^*su:  11 

*  The  reading  is  what  is  adopted  in  the  Vira-mitrodaya  (p.  120). 
dandlik  reads  the  last  two  words  as  «ff$|^,  and  gives  a  very 

ifferent  meaning.  Vira-njitrodaya  is  clearly  right. 
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**jsrrm;  TronfaET  «rra»nai  i 

*ra*r  vngf%TT^HT?^rr.  11 

qftsmrr.  ^rwr.  ftr^t  arrj^n:  i 

if^:  ^t*r  nr  fa*trq*i  n 

^tf?ijf5prajt?Tf{  f%  w*ft:  «r?f*r  i 

jT^Ejf^q^rr  ?rr  ^tt  sr  rarest  11 

Vrihaspati : — 1 

When  a  decision  is  passed  in  accordance  with 
local  custom,  logic,  or  the  opinion  of  the  traders 
(living  in  that  town)  the  issue  of  the  case  (Vya- 
bahara)  is  over-ruled  by  it. 

The  time-honoured  institutions  of  each  cftbntry, 
caste,  and  family  should  be  preserved  intact ; 
otherwise  the  people  would  rise  in  rebellion  ;  the 
subjects  would  become  disaffected  towards  their 
rulers ;  and  the  army  and  treasure  would  be  des¬ 
troyed. 

The  mate-r'-’!  .  vale’s  daughter  is  taken  in 
.n&asp&ge''  among  the  twice-born  inhabitants  °f 
the  South.  In  the  central  country  (Madhya-desaV 
they  become  labourers  or  artizans,  and  eat  cows. 

The  inhabitants  of  the  East  are  fish-eaters, 
and  their  women  are  unchaste.  In  the  North 
the  women  take  intoxicating  drinks,  and  in  their 
courses  can  be  touched. 

The  people  of  Khasa  marry  the  widow  of  a 
brother  who  has  died.  These  men  are  not  sub¬ 
ject  to  the  performance  of  a  penance  or  to  punish¬ 
ment  on  account  of  any  such  offence. 

Cultivators,  artizans,  artists,  money-lenders, 
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companies  of  tradesmen,  dancers,  persons  wearing 
the  token  of  a  religious  order,  and  robbers  should  \ 
adjust  their  disputes  according  to  the  rules  of  their, 
own  profession. 

(However)  the  first  rank  (among  legislators) 
belongs  to  Manu,  because  he  has  embodied  the 
essence  of  the  Veda  in  his  work  ;  that  Smriti  (or 
text  of  law)  which  is  opposed  to  the  tenor  of  the 
laws  of  Manu  is  not  approved. 

Ch.  II.  26,  28-31  i  I-  26;  xxvii.  3. 

iasr  smamfena  a  o^sat  f%  1 


Decision  should  not  be  based  only  on  the 
Shastras.  By  an  unreasonable  judgment  there  is 
loss  of  Dharma. 

Vrihaspati,  cited  by  the  Commentators. 

oar’  vi^srrrrnn  ^f?T — 

. 

y  Whatever  Manu  has  said  is  beneficial. 

Chhandogya  Brahmana, 
cited  by  Kulluka  Bhatta. 


tresr  %arer  at  trirr:  ara^rrfaraT:  1 

arffra[<afafta«T  a  11 

ot  oat  ^4r?r.  1 

?f  inf?5ara5Nrerifa  g  11 
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The  peculiar  law  of  a  country  prevailing  from 
time  immemorial  without  conflict  with  the  Vedas 
and  the  Smritis  is  called  local  custom.  The 
usage  of  a  family  transmitted  successively  (from 
father  to  son.  according  to  law  is  called  family  cus¬ 
tom.  That  should  be  followed. 

Katyayana,  cited  in  the  Viramitrodaya. 


*r  ^  wttt  1 

<tlhr  'Kr4i5r  wtfKTTi: 

9th  g  wi»T3T  <TT*rr  jflrim:  w?tt:  i 

wfaf^rrr:  3ft€t  mrism:  wht:  11^8 

There  is  no  author  of  the  Veda.  Brahma  the 
four-faced  is  ,  he  who  remembers  the  Veda.  Like¬ 
wise  Manu  remembers  the  Law  during  each  Kalpa. 

The  law  of  Manu  is  authoritative  in  the  Satya 
Yuga,  the  law  of  Gautama  in  the  Treta,  in  the 
Dwapara  Sankha-Likhita,  and  in  the  Kali  the  law 
of  Parasara. 

Paras&ra,  1.  ii,  2+'" 

^fn  wfoflTiwtt  fafhiit  ssat  1 
wa  trerw  rraiT? v  *vfn?TT  n 
*  1  » 

When  there  is  a  conflict  between  the  Veda 
and  the  Smriti  and  the  Purana,  the  Veda  should 
prevail  ;  (as  between  tfiye  two  latter)  Smriti  is 
superior.  Vyasa,  Ch.  I.  v.  4. 
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sr  ^rfanr:  i 

«  nfar^s  st  g  t*rr*r(t  «m:  n 
3T  TT1%  »PT*sfu  STT  i 

gt  *ra  fafsat  *nir  ®f  firenalg  n  %aw.  i 

.  Whatever  custom  prevails  in  a  country 
consonant  to  equity,  that  should  be  followed  in 
that  country,  but  not  in  another. 

Whatever  law  prevails  in  a  country  or  pro¬ 
vince,  village  or  town,  that  should  not  be  disturbed. 

Devala,  cited  in  the  Parasara-Madhava. 

^fr  ffj  m  %f?r:  ^r§n  i 

trraig  n 

ug  tSg  %  t  f%sn:  i 

ifrij  t?ih|  4rWW  grg  tnsR5ref%qn:  n 
^  ifg  §ifg  TTift?i  VT^ITTTSf  STfST.  I 

dd  rn^iiil*("si  rt  sf®T  TTIgiti".  II  ^ ^ '.  I 

The  usage  of  the  country  should  first  be 
attended  to  ;  that  which  is  observed  in  the  Country 
should  alone  be  observed.  Wise  .nen  abstain  from 
what  is  hated  by  the  people.  A  wise  man  should 
go  by  the  path  of  the  people  (that  is,  follow  popular 
usage).  The  deities,  the  Brahmanas,  the  (notions 
of)  purity,  the  (kinds  of)  earth,  the  water,  and  the 
religious  observances  of  a  country  should  not  be 
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.  ridiculed  in  that  country,  for  that-  is  the  law  of  the 
.  country. 

Devala,  cited  in.  the  Smriti-ratnakar 
of  Venkanath  and  by  Mandlik.* 

irrakfafircrr  wrcrr  1 

rft*T  Jrft  2J2TT  Vfifrt  1 
rrWTe^  ^FFTsfWTqTrmT^K  c=rmf*T:  I 

nd?n*r  *T?utTifr  11 

W^TWTTrW  I 

O  Bharat  !  Since  the  precepts  of  Shastras  are 
i  conflicting  in  respect  of  all  rites,  as  for  instance  a 
sacrifice  is  ordained  (by  some)  after  sun-rise,  and 
(by  others)  before  sunrise,  a  wise  man  should  follow 
the  hereditary' observances  of  his  family.  O  (king, 
with)  great-arms  !  such  usage  is  superior  to  the 
commandments  of  all  the  Shastras  taken  together. 

Mahabharata. 

f5rarmm5iT*Tt  trout!  tnro  =er fa:  i 
fV?rta  sorter  *rt=frotro:  11 

For  those  that  want  to  know  the  Dharma  the 
authorities  are  first  the  Vedas,  second  the  Dharma 
Snastra,  third  the  customs  of  the  people. 

Mahabharata,  —  Anushasanika  Parva. 

tTO  TT^rr  fa^fstrC.  I 

tr$rfarfr^T*?r:  11 


•  This  and  the  following  teat  arc  taken  from  Mandlik’s  Mayukha, 
(Introduction,  p.XlV|  1. 

*4 
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What  is  repugnant  to  the  town  or  the  country 
or  what  is  forbidden  by  the  king,  that  should  not 
be  accepted  by  the  knowers  of  law. 

Text  cited  in  the  Viramitrodaya. 

.  itat  u<.«wimrr.  *j«raTO«jf9rrr.  i 

H  r&  n 

Those  persons  alone  who  follow  customs  that 
have  come  down  from  father  to  son,  and  practised 
by  their  ancestors,  should  not  be  blamed  for  them, 
but  not  others. 

Text  cited  in  the  Viramitrodaya. 

MrMMtifeeTT  wrrn  11 

The  four  versions  of  Manu’s  law  are  those 
by  Bhrigu,  Narada,  Vrihaspati,  and  Angira. 

Skanda  Purana. 

Mwy^Tfa  WTV^rr  iwptf  u* 


*  The  full 


text  as  cited  in  the  Parasara- Madhat 
%srar:  3? ■star  cibit  1 

sreft  <1^  »t  *na5ti3T  11 

fttrarat  vsfNtft  fsiqtsism  1 


tswnrnuBtromri  ftarew  fsanfrrfw:  1 
srimnbif^sn’snirt  1 

fasrenwf  g  fsran#  sfrfsmwtfa  a-hre:  1 


.  follows 
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The  decision  of  good  men  is  (on  matters  of 
law)  of  authority  like  that  of  the  Vedas. 

Aditya  Purana, — cited  by 

Hemadri  and  Madhava. 


stTiswunrt  s'W’srfVs  stut  i 
9t?ra<siTwfs  ^  ds?:  i 

sifsftn^swt  ffNhsrsfts?:  i 
sHS^rnwwTfs  start  fsfswtfw.  i 
?WI«n5-flT?’WSWfasf  'reT  1 
sisfsnfiunsre  ftsrot  »rc«nf%sw  i 
s^»i?ts:  ^ qTcrwrf*r^f^ ■.  i 
??Tfafafs<i«n8  saTSTSSSSlfaST  I 
H'W’t  sftrc?:  i 
saw:  sStfaihcfs  i 

sis>ft  sw  sfxsnrft  i 

'S  I 

wfat  3s  fssisit  rfr*tfsa«j,i  nsn  i 
s?  wnw^^ravpi  ’flwsw:  i 
^restsrsiiisifsnsi’catfssrm  i 
wfsttnnn,  atassifa^sir:  i 

fapsw  jjsss  fstdfraT  i 

sirs?  Psfs'anwTiim^STPtam  am  i 
smtar  ffcmamt  smssfa  sfssm  i 
m  si  mat  ssrfasi  f^iftrsssfsfim  i 
ssrnpsmfifsasfWsst  fsf'jVtftn :  i 
aitsj  awssrwt  fVmr?<Sn  fsmaa:  i 
wsf?%  mmsa  g<'stf?m  I 
mwmfsH  smnMsimfs  w  i 
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wfcrqttqra??  tr?Tf<m<ir  uw  i 
rftstffffsry  qsrfy  fai^Tl^FsifaiW  i 
fq<Tiq<?fii*i$g  sifant  i 

sra  »tf«:fwfmfffl?:  11 

imf*r  ^Skist  ^tarfH  i 

fst^ftrciTfn  ^"JirN  ajg^ri^st;  j^; , 

SWqifq  STt^TT  TOTtf  f?q5#rf  II 
Compare  also  the  following  texts.:  — 

^HfStlTmaflqirc:  I 

qwnjqtmreT  I 
fq?ar  qjfrrtr  i 

*ta3T*i  ntn  =3Tf  snsTwrafiwn  i 
Taraaisri:  ^arai:  q**a  ^  : 

fblqrw  aa^'  aLftarawafr  i 
»TfT8^jisrit»t5i'  atrr  tfigif  i 

wh  'JWK  afftijjt  q;4ir*fT^«S«itfq‘r.  » 

^  i  *3— %t 

^tftajfTi^'flT  aw  st  litra  i 
3T  tre'  affatr.  ansi:  aitat  si  ^  anas®^  11 
tag:  i 

ftaanai  aa'aer'  ware  qisrasTt:  i 
sftm^risgfq^m  faaift  sitaanw  i 
srawat  *ra«  w  q^'i  ftaifnfvr,  » 
srHSWsj  i 


,r 
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CHAPTER  II. 

Inheritance. 

SECTION  I. 

The  Principles  of  the  Hindu  Law  of  Inheritance. 

The  Hindu  Lawgivers  speak  of  Da)'abhaga  as 
meaning  1  partition  of  the  paternal  property,’  and  r 
thus  not  purporting  to  deal  with  inheritance  as  com¬ 
monly  understood.  The  property  was  always  in  the 
family,  and  the  question  was,  who  was  to  take, 
rather,  to  enjoy  the  share  of  a  deceased  member.  • 
A  clear  apprehension  of  this  fact  would  enable  the  ' 
reader  to  understand  the  principles  enunciated 
below. 

The  Hindu  Law  of  inheritance  is  based  upon 
the  principle  of  consanguinity.  The  father  is  born 
as  the  son.  The  daughter  is  equal  to  the  son. 
When  one  himself  exists  in  the  shape  of  a  Son  or 
daughter,  who  else  can  take  the  property  ?  This  per¬ 
sistence  of  .self  in  the  lives  ot  children,  and  identity 
of  the  materials  of  the  body,  continue  to  the  fourth 
generation,  i.  e .,  up  to  the  great-grandson.  ‘  Up  to 
that  the  body  is  the  same ;  after  that,  there  is 
difference  in  body.’  Upon  this  physiological  idea  is 
the  theory  of  inheritance  based  by  the  ancient  Hindu 
Lawgivers. 

As  regards  the  daughter,  however,  on  marriage, 
she  left  the  father’s  gotra,  just  as  among  all  Aryan 
nations,  and  practically .  became  the  daughter  of 
another.  The  father  had  no  control  over  her,  as  he 
had  both,  over'the  son  and  the  daughter  before  her 
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marriage.  As  long  as  there  is  any  descendant  in  the 
male  line  up  to  a  great-grandson,  the  daughter  could 
not  be  an  heir,  for  among  all  Aryan  nations  the  male 
descendant  is  superior  to  the  female.  Among  Indian 
Aryans  from  the  time  of  the  Rig-Veda  in  the  case 
of  a  sonless  man,  by  a  fiction  of  law,  the  daughter 
(made  Putrika),*  remained  in  the  gotra  of  her  father, 
and  continued  as  his  son,  and  had  all  the  rights  of 
the  son.  Hence  the  prohibition  by  Yajnavalkya 
artd  other  lawgivers  against  marrying  a  girl  without 
a  brother.  Such  a  daughter  remained  with  the 
father  as  his  sqp,  and  as  hers  was  but  the  father’s 
body,  she  took  the  inheritance.  And  likewise  her 
son  took  like  the  son’.s  son  ;  and  probably  her  grand¬ 
son  too,  .for,  by  parity  of  reasoning,  he  would  be 
equal  to  a  great-grandson  in  the  male  line. 

Now  except  in  the  case  of  premature  death,  all 
sons  would  take  the  inheritance  equally.  If,  how¬ 
ever,  a  son  predeceases  his  father,  his  son  takes  the 
share  which  his  father  would  have  taken  if  living, 
for  he  is  equal  to  his  father.  On  this  is  also 
based  the  principle,  that  grandsons  and  great-grand¬ 
sons  take  per  stirpes.  ‘ 

The  daughter’s  sons  should  likewise  take  per 
stirpes ,  for  are  they  not  as  son’s  sons  to  one  who 
has  no  sons  ?f  Failing  a  son,  a  grandson,  and  a 
great-grandson,  the  brotherless  daughter  of  a  pre- 


•  A  brotherless  damsel  was  always  a  putrika .  She  could  be  made 
putrika  by  mere  intention.  Latterly  she  had  to  be  made  so  by  a  ceremony 
at  her  marriage  or  by  expressed  desire.  The  texts  about  the  rights  of  the 
daughters  are  collected  in  section  4  of  this  chapter. 

f  This  is  also  the  opinion  of  the  Commentators,  but  the  court 
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deceased  son,  who  would  like  the  daughter  herself 
be  in  the  father’s  gotra,  and  would  not  pass  into  the 
gotra  of  her  husband,  should  take  the  inheritance. 
Modern  commentators 'have  made  the  law  cruel  and 
unnatural  by  taking  away  the  rights  of  the  pre¬ 
deceased  son’s  daughter  and  of  her  son  and  grandson 
as  well  as  those  of  the  daughter’s  grandson.  The 
cruelty  of  it  will  be  apparent,  when  it  is  remembered 
that  there,  was  no  custom  of  making  wills  among  an¬ 
cient  Hindus,  nor  mention  of  any  right  of  the  giving 
away,  by  way  of  a  gift  inter  vivos ,  of  immovable  ■ 
property,  except  for  religious  purposes.  It  is  a 
matter  of  satisfaction  to  find  that  true  Hindu  law 
followed  nature,  and  was  not  artificial,  unnatural  and 
cruel,  as  it  is  represented  to  be,  and  as  is  the  Hindu 
Law  administered  in  modern  courts. 

There  is  'no  mention  in  the  Smritis  of  the  theory 
of  spiritual  benefit.  The  heir  did  not  take  be¬ 
cause  he  offered  the  Pinda.  On  the  contrary  the 
rule  was,  he  who  took  the  Wealth  had  to  offer  the 
Pmda.  The  passage  of  Minu,  ‘fins'  ?sn<T  ’srn  (IX' 
136,)  is  considered  as  authority  for  the  proposition 
that  the  right  of  inheritance  is  founded  on  the  be- ^ 
nefit  conferred  by  offering  the  Pinda.  If  the  text 
is  taken  with  its  context,  the  meaning  is  clear  that 
the  daughter’s  son  who  had  been  declared  as  heir 
on  natural  grounds  in  the  preceding  verses,  takes 
the  wealth  and  offers  the  Pinda.  The  passages 
from  all  the  Rishis  beginning  with  Manu,  collected  in 
the  present  chapter,  leave  absolutely  no  room  for 
doubt  that  the  theory  of  spiritual  benefit  as  under¬ 
stood  by  the  Bengal  lawyers,  was  absolutely  unknown 
to  the  Hindu  Lawgivers. 

The  only  benefit  which  all  the  Smritis  speak  of. 
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■  is  that  the  son  frees  the  father  from  debts.  It  19 
fully  explained  by  the  Vedic  text  cited  at  p.  35.  1 

It  says  that  a  Brahmana  is  born  burdened  with 
three  debts.  He  owes  the  debt  of  sacrifices  to  the 
gods,  to  the  Pitris ,  i.e.,  the  ancestors  or  the 
manes,  the  debt  to  produce  a  son,  and  to  the  Rishis 
the  debt  of  the  study  of  the  Vedas.  No  sooner  is 
a  son  born,  the  father’s  debt  to  the  Pitris  is  dis 
charged.  That  is  the  benefit  which  the  son  confers. 

A  Hindu  of  the  period  of  the  Upanishads, 
when  about  to  die,  would  call  his  son,  and  make 
him  promise  to  discharge  the  aforesaid  three-fold  debt.  1? 
The  Brahmanas,  even  the  Pandits  of  modern  India, 
have  forgotten  the  old  ideal  of  life.  Two  of*the 
three  debts,  namely  the  daily  performance  of  the 
Yajnas*  and  the  study  of  the  Vedas  are  neglected 
by  all,  and  indeed,  forgotten  are  all  the  noble  ideals 
which  made  the  ancient  Hindus  great.  However 
that  may  be,  there  is  no  doubt,  that  the  perform¬ 
ance  of  the  Sraddhas  was  considered  by  the  ancient 
Aryan  as  an  indispensable  duty  and  as  one  of  the 
reasons  why  the  son  took  the  inheritance.  But  the 
Lawgivers  never  based  the  rule  of  succession  upon  . 
this  undoubted  obligation  of  the  heir  to  perform  the 
Sraddha.  The  Pandits  of  Bengal  however,  knew  only 
of  the  Sraddha  as  a  means  of  paying  the  debt  of  the 
father,  and  based  all  their  theories  of  law  on  that  alone. 

•  According  to  the  old  rule  of  life,  a  house-holder  had  daily  to  perform 
five  Yajnas  which  are  mentioned  in  the  following  verse — 

Ttft  d'Tl'l  swfhfti  | 

fqijsj  3thN  sphrthnhi  ’rf%5B<ir<!n  11  mj:  ^  1  c* 

of  the  Veda,  the  gods  by  burnt  oblations,  the  manes  by  funeral  offerings 
(Sraddha),  men  by  (gifts  of)  food,  and  all  living  creatures  by  offerings  of  food. 

Manu  III.  81.  . 
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They  forgot  that  Manu  had  laid  down  that  by  the 
birth  of  the  eldest  son  a  man  is  freed  from  his  debts.* 
If  the  Bengal  Lawyers  are  right  the  younger  sons 
cannot  inherit  at  all. 

Again  as  this  debt  can  only  be  discharged  by 
begetting  a  son,  any  heir  other  than  a  son  cannot 
confer  the  benefit  contemplated  by  the  text. 

The  theory  of  spiritual  benefit  is,  therefore, 
absolutely  without  any  foundation  in  the  Sruti  or  the 
Smriti,  and  it  is  a  matter  of  regret  that  a  Bengal 
theorist  of  the  class  of  the  dialecticians  of  Nadia, 
and  his  followers  of  that  class,  should  have  been 
able  to  change  the  true  Hindu  Law. 

English  judges,  trusting  in  the  learning  of  the 
Bengal  Pandits  about  them,  to  whom  the  original 
Dharma  Sastras,  except  those  of  Manu  and  Yajna- 
valkya,  were  not  available,  gave  effect  to  their 
vyavasthas ,  and  thus  the  opinions  of  the  dialecticians 
became  the  settled  law  of  the  country. 

According  to  Hindu  Law  the  rules  of  inherit¬ 
ance  are  not  based  on  the  rules  of  Sraddha.  On  the 
contrary  the  latter  fellow  the  former.  Indeed  ac¬ 
cording  to  Vrihaspati,  failing  direct  descendants  and 
brothers,  a  sapinda  or  a- pupil  who  took  the  inherit¬ 
ance  should  not  only  offer  him  the  pinda ,  but  also 
perform  the  ceremony  of  uniting  him  with  his  ances¬ 
tors,  ite.,  the  sapindikardna  ceremony.  The  same 
authority  says  that  when  there  are  no  heirs  of  one’s 


*  Of  all  the  Commentators  of  Manu,  Nandana  alone  in  his  gloss  on  verse 
r-..,,  ch.  9,  says,  Thai  debt  means  /iW<ta  to  be  offered  to  ancestors  &c. 
(  '«<»■  f«!W:  If  14  14=505 1.  )■  Medhalithi,  Kulluka,  and  other  Commenta¬ 
tors  have  given  the  correct  meaning  according  to  the  texts  of  the-Yajurveda 
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own  family,  the  offerers  of  the  pinda  or  the  pupil  or 
the  teacher  should  take  the  inheritance. 

Let  us  go  back  to  the  principle  enunciated  in 
the  beginning  of  this  section,  namely — that  the  pro¬ 
perty  was  always  in  the  family,  and  could  never  go 
out  of  it,  the  only  question  discussed  by  Hindu 
lawyers  being  the  division  of  shares.  Among  the 
agnates  •  the  nearer  took  before  the  more  remote. 
After  all  the  members  of  the  family  had  been  exhaust¬ 
ed  (according  to  Vrihat  Manu,  it  being  remembered, 
that  the  family,  properly  so  called,  did  hot  extend 
beyond  the  fourteenth  degree)  the  relations  of  different 
gotras  took,  and  among  them  the  nearer  before  the 
rhOre  remote.  Among  Hindus  the  daughter  of  a 
sonless  man  belonged  to  his  family,  and  also  the 
daughter’s  son  and  the  predeceased  son’s  brother- 
less  daughter.  This  is  the  simple  law  of  succession 
according  to  the  lawgivers. 

The  next  section  deals  with  the  question  how 
far  the  rule  of  Sraddha  is  a  guide  to  the  rule  of 
inheritance.  In  the  succeeding  sections  the  relative 
rights  of  heirs  are  dealt  with  in  detail. 
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TfrTT  sRg'  I 

w  'ai  8  i  * » 


O  Agni,  give  us  this  good  (w<^\|t‘hat -we  gtf. 
(a  son)  who  would  perform  the  jgcrifice  (Yajna)  and 
be  of  good  mind.  Rig^eda>  M.  7,  S.  4.  «>• 
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'  ■  wtfawwt'*  is  i 

8»u® 

O  Aswins.,  those  persons  who  having  produced 
children  employ  them  in  performing  sacrifices 
(Yajnas)  for  the  Pitris  &c.  *  *  * 

Rig-Veda,  M.  10,  S.  40,  10. 

smmTsft  t  wrspirf^fvR?  stum 
’Sfcftrwr:  ^twr:  nsrai  fw«r  ^  m  wit 

v.  fat  iwt  5fsnufr*T€t  i 


a. 

wraarBrn^  i sfas:  u'8c 

A  Brahman  is  born  burdened  with  three  debts. 
He  owes  the  study  of  the  Veda  to  the  Rishis  ;  sacri¬ 
fices  to  the  gods,  a  son  to  the.  manes,  therefore  he  is 
free- from  debt  who  has  begotten  a  son,  who  has 
offered  sacrifices,  and  who  has  lived  as  a  student 
with  a  teacher. 


Taittiriya  Sarthita  VI.  3,  10,  5. 
Satapatha  Brahmana  I.  7,  2,  11. 

The  same  as  Vasista,  ch.  XI.  48,  with  a 
slight  variation  of  language. 

KTOT 1 39  srwxftr  H  src?:  II 

^t^iRpeiwrsrii  k  Rtrre%  it,  ^  i 

From  the  several  limbs  (of  my  body)  art  thou 
produced,  from  my  heart  art  then  born  ;  thou  art 
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“  self  "  called  a  son ;  mayest  thou  live  a  hundred 
autumns. 

Sama  Veda,  Mantra  Brahmana. 

p.  i,  K.  s,  17. 

Cited  in  identical  words  in  Baudhayana, 

P.2,  A.  2,  S.  14. 

gtlrl^r  qxlb?  UT^ScT.  ifHfsgf  WpTT 

mfarm  fag^ra: 

2T33frq^»u  fqfrftsTjnjrsr  n% «r  me.  f%  xre 

<3'sm*r?r:  m  vwarfiratMl  f%  nfaw  far  g 

fai  unr  xt  I 

^ra*  f  xrm:  srr<  v  rn*t  xpi  f%^*  vsnftfaxrm: 
xr^T  T^rraT  artro’  f  ^f?r^  fe  urfl 
trfbWhfr  irfaxifa  mif  wst  xr  max  ‘’nwi  3*nMt 
vsn  mfar  snmt  craramn  mun  wxfa  sew 
stTSft  gm  it  .*  *  stthw  1 

-a  xr  1  1  m  1  ?  w 


if  ^  sftfifi*  5r?W^  |  qftfaqro  'SR^ITq’IPt  qnf 

qaqqqftqfartTqrfiTqfHT  'qi'?:  I  BPnuHTqm  I 

+  Gobhila  soys  that  this  Mantra  should  be  recited  by  the  father  when 
blessing  the  son  on  returning  home. 

It  was  a  very  famous  form  of  blessing,  but  now  forgotten.  Dr.  Buhler 
says  that  it  is  to  be  found  in  the  Mahabharata.  It  is  to  be  found  in  every 
Dharma-Shastra,  but  the  original  is  from  the  Sama  Veda. 

Pandit  Satyabrata  Samasrami  gives  a  different  reading.  He  reads 
for  *RT**TT  in  the  second  line,  and  translates  it  thus  “  thou  art  certainly 
well  versed  in  the  Vedas.  May  (God>  keep  you  alive  for  a  hundred  autumns.” 
(See  his  appendix  to  the  Sama  Veda).  The  text  is  also  cited  by  Y'aska  in  his 
book  in  the  fourth  pari  Cfv  )he  third  chapter. 
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When  the  father  sees  the  face  of  the  born  living, 
son,  he  places  his  debts  (worldly  and  the  three! 
Vaidic  debts)  on  him.  There  is- more  enjoyment  ' 
(of  pleasures)  of  the  father  by  the  son,  than  there 
are  in  the  earthj  in  the  fire,  and  in  the  water  of  living 
beings.  Fathers  are  delivered  from  great  dark¬ 
ness  by  the  son.  Self  is  born  from  self.  He  (the 
Son)  is  a  ferry  in  a  great  river.  What  is  the  good  of 
the  four  Asrams,  of  the  householder,  of  the  Brahma- 
chari,  of  the  Banaprastha,  and  of  the  Paribrajaka? 
Desire  the  son,  O  Brahmanas.  He  is  the  happy 
unblamable  regions.  Food  is  the  life.  Clothes  are^ 
refuge,  gold  is  beauty,  cattle  are  marriage,  friend  is 
wife,  grief  is  daughter,  light  is  the  son  in  the  great 
heavens.  The  husband  enters  the  wife,  having 
become  the  embryo  in  the  womb  of  the  wife  who 
becomes  the  mother.  He  is  born  again  in  the  tenth 
month  after  being  a  new  (being).  Therefore  the 
wife  is  called  Jaya,  because  he  (the  husband)  is  born 
again.  *  *  There  are  no  heavenly  regions 

for  the  sonless  man., 

snwffi :  i  iT’spf  Pcrwnr  t 

^  srw  a  *nr  Tfh  i  *  qtr:  warn?  *nr 

^  srtw  **  i 

srfTtrsnrnsr’ip^  i 

Now  about  the  giving  of  charge.  When  he 
thinks  he  is  dying,  he  says  to  the  son, — “You  are 
Brahma;  you  are  the  Yajna  ;  you  are  the  Loka.” 
The  son  answers — “I  am  Brahma  (i.  e.  I  shall  study 
the  Vedas)  ;  I  am  the  Yajna  (t.  e.  I  shall  perform 
the  Yajnas) ;  I  am  the  Lokas  (t.  e.  I  shall  by  beget¬ 
ting  a  son  conquer  the  world  of  n.en  ( )  i 
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by  performing  meritorious  works  conquer  the 
world  of  the  ancestors  (fqasffsr.) ;  and  by  learning  1 
conquer  the  world  of  the  gods  (  )*  I 

Satapatha  Brahmana  14,  4,  3,  25. 

vutut* 

He  (the  sonl  is  his  (father’s)  self.  (He  is)  made 
a  substitute  for  him  for  meritorious  works. 

Aitaraya  Aranyaka  2,  5,  4,  10. 

nsc(  wzjstfspfi  1  ^tf%  srraHt 

^ff^PsrT^r^srR:  ftran:  wra?r.  ■ 

*ralnfwjn  1 

The  body  is  made  of  six  materials;  three 
derived  from  the  father,  three  from  the  mother :  bone, 
sinew  and  marrow,  from  the  father,  and  skin,  flesh 
and  blood  from  the  mother. 

Garbhopanishada. 

Cited  in  the  Mitakshara  and  Parasara-Madhava. 

*T-- 

ts n  strrwrtnj  i 

ftTHTHTw^ra^  *  rreiTc(  n  tit  o  q 

?lfar;5M!i  tysPlfd  1 

q  xjsf  3^:  srmsnftrm^ fkf :  n  tit •« 

qtfaiarT  nsrT  n^:  vnr  1 

?mmrof®r  ffrwT  ^  n  tttq® 

?ratfw  wmftrrrft  tm  i  t't^ 


ation  is  according  to  the  commentary  of  Sayana. 


*  The  transla 
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qtaft  unnwTW*!  n  e.1^  f 

*fNf^3Rtrrj*r.  fynjt  ^n:  ^rer  u  tun* 

Manu  . — 

Immediately  on  the  birth  of  his  first  born  a 
man  is  (called)  the  father  of  a  son,  and  is  freed  from 
the  debts  to  the  manes;  that  (son),  therefore,  is 
worthy  (to  receive)  the  whole  estate.  IX.  106. 

That  son  alone  on  whom  he  throws  his  debt, 
and  through  whom  he  obtains  immortality,  is  be: 
gotten  for  (the  fulfilment  of)  the  law  ;  all  the  rest 
they  consider  the  offspring  of  desire.  .  IX.  107. 

A  son  is  even  as  one’s  self,  a  daughter  is  equal 
to  a  son  ; .  bow  can  another  (heir)  take  the  estate, 
while  (such  daughter  who  is)  one’s  self,  lives. 

IX.  130. 

Their  (son’s  son  and  daughter’s  *s£n)  father 
and  mother  both  sprang  from  the  body  of  the  same 
(man).  .  '  IX.  133. 

By  him  (the  daughter’s  son)  the  maternal  grand¬ 
father  has  a  son’s  son  ;  he  shall  present  the  funeral 
cake  and  take  the  estate.  IX.  136. 

The  funeral  cake  follows  the  family  name 
(gotra)  and  the  estate  (inheritance),  the  funeral 
offerings  of  him  who  gives  (his  son  in  adoption) 
Cease  (as  far  as  that  son  is  concerned).  IX.  142. 

The  father  throws  ^s.  debtfon'the  (son),  and 
obtains  immortality.  ' 

1  Vasista,ch.  XVII.  1. 
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HK  TJ3cIT«[  I 

ataiaa: 

He  who  obtains  a  virtuous  son  saves  from  the 
fear  of  sin  seven  in  the  descending  line  and  seven 
in  the  ascending  line,  (viz)  six  others  (in  each) 
himself  being  the  seventh. 

Baudhayana  P.  II,  A.  9,  K.  1 6,  S.  9. 
fawftsskl  fatfTST  tr!£et  TT3D3TC3  I 
Tfa  at:  11 

Where  a  partition  of  the  paternal  property  is 
instituted  by  the  sons,  it  is  called  by  the  learned 
Dayabhaga  (partition  or  inheritance),  a  title  of  Law. 

Narada,  ch.  XIII.  1 

fayu 

a  fcruf^rat  i 

aa:  faafa'aTamisfa  faaj’  i  ?  9,1 » ^ 

3arr»at  awrsramj;  ftra*  araa1  ia:  i 
aanaga  sfa  iftm:  ^aasta 11  ^  1  «« 
a?<trafara  aaafa  ^ma?a^  a^asfa  1 
faat  gaaa  anaaa  asa^srataa)  11  *9,18^ 

And  he  who  inherits  the  wealth,  presents  the 
funeral  oblation  (Pinda)  to  the  deceased. 

Let  a  son  present  the  funeral  oblations  to  his 
father,  even  though  he  inherit  no  property. 

Because  he  saves  his  father  from  the  hell  called 
Put,  therefore  (a  male  child)  is  called  Put-tra  by 
Svayambhu  himself. 
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He  (the  father)  throws  his  debt  on  him  (the 
son)  ;  and  the  father  obtains  immortality,  if  he  sees 
the  face  of  a  living  son. 

Vishnu,  XV.  40,  43 — 45. 

wfusn  tfT*reT:  fame  ^fsnntj  ii 

it rt  ^rrfT?it  ?icf  i 

^rtjsnrera*!  11 

»?T?rr  sjTSTjft  *tt  ^rfxrw:  tjtt  ?it  i 

fq^f?iftn  ®c^t  rnr:  h 


In  default  of  them,  uterine  brothers  or  brother’s 
sons,  agnates,  and  cognates,  pupils  or  learned 
Brahmanas  are  entitled  to  the  inheritance. 

When  there  are  several  relatives,  agnates 
(Sakulyas),  and  cognates  (Bandhavas),  whosoever  of 
them  is  the  nearest  shall  take  the  wealth  of  him  who 
died  leaving  no  issue. 

(For  one  leaving  no  male  issue),  a  brother,  or 
brother’s  son,  or  a  Sapinda,  or  a  pupil,  should  first 
perform  the  ceremony  of  uniting  him  with  the 
Sapindas,  ^[to  be  worshipped  at  a  Sraddha  offering), 
and  then  offer  him  the  funeral  ceremonies  customary 
on  joyful  occasions. 

Brihaspati,  XXV.  59,  62,  101. 
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irtanwra  ^ruT^TaT  ^w§r:  <isr  stt  i 

7TH«il«r  fsruro  nfmn^if^  n  1 

f  w^rfir:  (  )  i 

When  a  Sudra  is  the  only  son  of  a  Brahmana, 
he  gets  a  third  ;  the  remaining  two  shares  shall  be 
taken  by  the  Sakulya  or  the  Sapinda,  or  by  him  who 
is  the  giver  of  the  funeral  oblations  :  in  default  of 
the  Sakulya,  the  giver  of  the  Pinda  takes,  or  the 
preceptor,  or  a  pupil.  On  failure  of  heirs  the  wealth 
should  be  given  to  Brahmanas. 

Brihaspati  tor  Devala.)* 

*r:  Iwi  ^  9r  ^f%rrrfa  ^  i 

tprtr  fttg:  11 

i  «  'sr  i 

He  who  is  the  father  is  the  son ;  like  him  is  also 
the  daughter.  Both  son  and  daughter  preserve'  the 
lineage  of  the  father. 

Vrihat-Parasara. 

m«i<<£lcr  ¥  <TfJt  =srre‘  fr^TR[  i 

i  TsrraTTW’arfH:  t 

He  who  takes  one's  property  shall  perform  his 
Sraddha,  and  shall  offer  the  Pindas  to  the  three 
ancestors. 

A  text  of  some  unknown  Smriti, 
cited  in  the  Ratnakara. 
There  are  other  texts  of  the  Smritis  on  the 
subject.  They  are  all  cited  in  the  succeeding  sections. 


•  Vribaspati,  according  to  Ratnakara  (page  334),  and  Devala,  according 
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SECTION  II. 

Persons  Competent  to  Perform  the  Sraddha. 

We  have  seen  that  the  rule  is,  that  he  who  takes 
the  inheritance  gives  the  Pinda.  It  follows,  there¬ 
fore,  that  the  rules  regarding-the  right  to'  offer  the 
Pinda  should  be  considered  as  supplying  the  omis¬ 
sions,  if  any,  in,  and  as  corroborative  of,  the  rules  of  in¬ 
heritance  as  found  in  the  Smritis.  The  following  are 
the  rules  on  the  subject,  laid  down  by  the  Smritis. 
- 1.  Son,  grandson,  great-grandson  are  en¬ 
titled  to  perform  the  Sraddha  before  all. 
The  Putrika,  the  appointed  daughter  of  the 
sonless  man,  and  her  son  stand  in  the  same 
position  as  the  son  and  the  grandson.  The 
son’s  and  grandson’s  daughters  would  like¬ 
wise  be  competent  to  perform  the  Sraddha. 

2.  Brother’s  son  is  equal  to  a  son  for  perfprm- 
ing  the  Sraddha.  Subsidiary  sons  also  are 
entitled  to  perform  the  Sraddha. 

3.  Daughter’s  sons  are  entitled  to  perform  the 
Sraddha,  as  well  as  their  sons. 

4.  The  .son’s  daughter’s  son '"and  the  grand¬ 
son’s  daughter’s  son  are  entitled  to  perform 
the  Sraddha. 

5.  Sapindas,  i.e.,  the  agnatic  relations  of  the 
deceased,  and  failing  them  his  mother's 
Sapindas  are  also  entitled  to  perform  the 
Sraddha.  .This  Sapinda  relationship  extends 
to  the  seventh  degree  in  the  male  line.  Failing 
the  Sapindas  the  agnatic  relations  of  the 
same  village,  so  far  as  they  remember  the 
relationship,  perform  the  Sraddha. 
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6.  The  maternal  uncle  is  entitled  to  perfoftn 
the  Sraddha  of  the  sister’s  son,  and  the 
sister’s  son  is  entitled  to  perform  theSraddha 
of  the  maternal  uncle. 

7 .  According  to  some  authorities,  Bandhavas  are 
entitled  to  perform  the  Sraddha.  Bandhavas 
mean  cognate  relations. 

8.  Failing  all  relations,  the  pupil,  the  teacher, 

.  the  officiating  priest,  and  the  king  who  take 
>  the  inheritance,  must  perform  the  Sraddha. 

g.  The  husband  was  originally  not  entitled 
to  perform  the  Sraddha  of  the  wife,  nor  the 
parents  of  the  son,  nor  the  elder  brother 
of  the  younger  brother.  It  was  thought  at 
a  time  that  the  right  to  perform  the  Sraddha, 
and  the  inheritance  could  not  ascend.  But 
.  the  rule  has  been  relaxed,  and  all  these  in¬ 
dividuals  can  perform  the  Sraddha. 

to.  No  women  except  the  daughter,  were  origin¬ 
ally  competent  to  perform  the  Sfaddha,  but 
by  later  modifications  of  the  law,  the  wife 
is  entitled  to  perform  the  Sraddha  of  the 
husband,  and  the  daughter-in-law  of  the 
father-in-law  and  the  mother-in-law.  before 
the  more  distant  Sapindas. 

The  most  ancient  rule  of  Sraddha  seems  to 
have  been  that  the  son,  grandson,  great-grandson, 
failing  them  the  daughter,  who  by  a  fiction  was  in 
the  gotra  of  the  sonless  father,  and  her  son  as 
well  as  the  son’s  daughter’s  son  and  grandson’s 
daughter’s  son,  were  entitled  to  perform  the  Sraddha. 
The  brother’s  son  and  the  other  subsidiary  sons 
were  afterwards  introduced  as  occupying  the  place 
of  sons.  These  alone  could  perform  the  Sraddha, 
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and  even  now  no  others  can  perform  the  Parvana, 
i.  e.,  the  periodical  Sraddhas. 

Among  all  Aryan  races  the  failure  of  offerings 
to  the  dead  was  considerd  as  a  great  calamity.*'  It 
was  felt  to  be  very  hard,  that  the  childless  man 
should  have  no  sort  of  Sraddha,  and  among  Hindus 
it  was  therefore  ordained  that  his  Sapindas,  i.e.,  the 
agnates  should  perform  his  Ekoddista  Sraddha  f 
on  his  death,  and  also  his  Sapindikarana,  i.e.,'  join 
him  with  his  ancestors,  so  that  he  might  partici¬ 
pate  in  any  offerings  that  might  be  made  to  them  by 
their  descendants  periodically.  The  Yajurveda  men¬ 
tions  of  Sraddhas  to  three  ancestors.  Manu  laid 
down  that  in  periodical  Sraddhas,  Pindas  should 
be  offered  to  the  three  ancestors,  and  lepas  to 
three  more. 

At  first  no  one  excepting  agnates  could  per¬ 
form  the  Sraddha.  Manu  laid  down  that  the 


•  Among  the  Greeks  funeral  ceremonies  were  considered  as  very  sacred 
and  all  important.  If  they  were  not  duly  performed  the  soul  of  the  deceased 
wandered  disconsolate,  and  could  not  enter  heaven.  It  was  obligatory  on  the 
heir  to  perform  them.  Both  among  the  Greeks  and  the  Romans,  as  among 
the  Hindus,  the  lineal  descendants  were  bound  to  perform  the  rites  in  honor  of 
the  deceased  ancestor  even  if  he  left  no  wealth.  Among  the  Romans  every 
member,  of  the  family  was  obliged  to  perform,  the  Sacra  or  sacrifices  and 
ceremonies  in  honor  of  the  deceased  ancestors,  and  no  adoption  could  take  place 
in  the  family  unless  arrangements  had  .been  made  for  the  celebration  of  the 
Sacra  of  the  family  from  which  the  adoptive  son  was  taken. — See  Smith’s 
Greek  and  Roman  Antiquities. 

f  Obsequial  rites  are  of  three  kinds.  The  first  those 

beginning  with  cremation  and  offering  of  water  on  that  occasion.  The  second 
is  the  Ekoddista  Sraddha,  *>.,  rites  in  honor  of,  or  “peculiar  to  the  indivi¬ 
dual  ”  to  be  performed  after  the  impurity  consequent  on  death,  and  also  on 
the  anniversary  of  the  day  of  death.  The  third  are  the  Parvana,  s.  r.. 
periodical  Sraddhas  to  be  performed  every  month,  half-yearly,  and  yearly, 
and  in  holy  places  of  pilgrimage.  By  the  Sapindikarana  ceremony  to  be 
performed  a  year  after  death  the  deceased  is  joined  with  his  ancestors. 
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Pinda  followed  the  gotra.  and  the  wealth.  '  The 
law  was  in  later  times  relaxed,  and  the  mother’s 
Sapindas  came  in.  Last  of  all  came  the  wife  and 
the  cognatic  relations  beginning  with  the  sister’s 
son.  The  later  modifications  probably  followed 
the  modifications  of  the  early  law  of  inheritance, 
the  rule  being  established,  that  he  who  should 
take  the  wealth  should  perform  the  Sraddha. 
Raghunandana  the  greatest  authority  after  Gimuta- 
vahana  of  the  Bengal  School,  forgetting  his  pet 
theory,  says,  that  the  blind,  the  lame,  &c.  are  not 
entitled  to  perform  the  Sraddha,  because  they  are 
not  heirs  ;  and  Manu  says  1  that  the  Pinda  follows  the 
gotra  and  the  wealth,’  and  on  the  same  ground 
several  persons  are  declared  by  him  entitled  to  per¬ 
form  the  Sraddha  though  they  are  not  mentioned  in 
,  Sraddha  rules.  He  has  gone  so  far  as  to  settle  the 
order  of  persons  competent  to  perform  the  Sraddha 
by  the  welhknown  text  of  Yajnavalkya  about 
succession. 

The  following  persons  can  perform  the  Sraddha 
on  the  authority  of  the  texts  cited  in  this  section. 

i..  Eldest  son,  younger  son,  grandson,  great- 
grandson. 

2.  Daughter,  daughter’s  son,  son’s  daughter's 

son,  grandson’s  daughter’s  son, daughter’s 
son’s  son,  son’s  daughter  and  grand¬ 
son’s  daughter. 

3.  Wife.  . 

4.  Sapindas,  fie.,  agnatic  relations. 

5.  Mother’s  father’s  Sapindas.  N 

6.  Sister’s  son. 

.  7.  Cognatic  relations. 

8.  Daughter-in-law. 
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9.  Teacher,  pupil;  friend.* 

Yajnavalkva  mentions  that  the  offering  of  the 
:  libation  of  water  is  optional  on  the  death  of  a. friend, 
married  daughter, sister,  sister’s  son  and  father-in-law. 
It  seems  that  there  is  no  obligation  on  anybody,  ex¬ 
cept  the  agnates  and  the  heir  to  performthe  Sraddha. 

The  conclusion  at  which  one  would  arrive,  on  a 
careful  consideration  of  the  matter,  is  that  the  rule 
of  Sraddha  and  the  rule  of  inheritance  were  identical 
in  ancient  times  when  the  nearest- gotraja  or  agnate 
had  to  perform  the  Sraddha  and  took  the  wealth. 
But  when  the  rules  of  inheritance  were  modified, 
and  the  old  rule  of  Sraddha  was  departed  from, 
the  principle  established  was  that  of  Manu,  that  the 
Pinda  followed  the  inheritance,  and  the  rules  of 
Sraddha  underwent  modifications  owing  to  the 
changes  of  the  law  of  inheritance. 

Inheritance. 

section  11. 

faawr.  wtnf?r«T:  ftrrnrt^r:  w>n- 

fawr:  *pjt  sm;  trfqrrmf^:  sm:  1 

^<l  qrr  1 

Food  to  the  fathers  to  whom  food  given  in 
Sraddha  goes.  Food  to  the  grandfathers  to  whom 
food  given  in  Sraddha  goes.  Food  to  the  great¬ 
grandfathers  to  whom  food  given  in  Sraddha  goes. 

Yajurveda,  Vajasaneya  Sanhita,  19  A.  36  K. 

•  Raghunandana  adds  to  this  list  father-in-law,  son-in-law,  mother, 
reader  will  judge  whether  he  is  right. 


ftrswr.  ftrrmrfvn:  wratwfjn: 

jmTmwfwft  s*iraramt»trar  ' 

jrtfira:,  *m«c<3r:  *  grr  i 

0 

Say  swadka  to  father,  grandfather,  great¬ 
grandfather,  maternal  grandfather,  maternal  great¬ 
grandfather,  and  maternal  great-great-grandfather. 

Gobhila,  Sraddhakalpa,  2  K.  34. 

sgtjj  ftn^t^ra^rT^  troat  i 

*  %  a  ^  fsr^^TTW  11 

^rrSf  fkg  ftw.  inn?3  i 

^rafrit  9T  srm  trftr  ^j?w  i 

wiriTOW^H  ?^nrf  fa^ri  it 

iTt?(fT=RWT5»r.  ftrw:  i 

Having  offered  those  cakes  (to  the  three  ances¬ 
tors)  according  to  the  prescribed  rules,  being  pure, 
let  him  wipe  the  same  hand  with  the  roots  of  those  . 
blades  -of  kusa  grass  for  the  sake  of  the  (  three 
ancestors  of  the  great-grandfather  )  who  partake  of 
the  wipings  (lepa). 

To  the  three  (ancestors)  water  must  be  offered  ; 
to  three  the  funeral  cake  ( pinda )  is  given  ;  the  fourth 
(descendant  is)  the  giver  of  these  (oblations),  the 
fifth  has  no  connection  ( with  them  ). 

Through  that  son  whom  (a  daughter).,  either 
not  appointed  or  appointed,  may  bear  to  a  husband 
of  equal  caste,  his  maternal  grandfather  has  a 
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son's  son  ;  he  shall  present  the  funeral  cake  and 
take  the  estate.  '  *  '  ■ 

The  funeral  cake  follows  the  family  ( gotra )  and 
the  inheritance. 

*  Manu,  III.  216;  IX.  186,  136,  142. 

grrrait  BfirwT  wrssfawT: 


On  failure  of  sons  (the  deceased  person’s) 
Sapindas,  the  Sapindas  'of  the  mother,  or  a  pupil  ' 
shall  offer  {  the  funeral  oblations ).  On  failure  of 
these  an  officiating  priest,  or  the  teacher. 

Gautama,  XV.  13,  14. 

JT5T*r  fa*#  JTTrTT  HfersfiTB?r:  I 
fS7Tt%  ftTefT  =3  I 

5?PlT2r*T:  IT  ^  I  v  ?  I 

The  first  Pinda  should  be  offered  by  the  Putr 
trika-putra  to  his  mother,  the  second  Pinda  to  her 
father,  and  the  third  to  her  grandfather. 

Baudhayana,  P.  2,  A.  2,  16. 


wmTf^rwmftr  'g_rrpffs«jtr55srtT:  i 
fcrsf^^^T:  u 

H3  I 


Before  the  seventh  or  the  tenth  day  from  death 
all  the  agnates  should  go  to  a  stream  citing  the 
hymn  commencing  with  apn  &c.  (awav  our  glaring 
sins),  and  facing  the  south  (offer  oblation  of  water.) 
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W*  ' 


Similarly  water  should  be  offered  to  the  deceas¬ 
ed,  maternal  grandfather  and  the  religious  preceptor. 
To  offer  water  to  a  deceased  friend,  married 
(daughter  or  sister),  son  of  a  sister,  father-in-law, 
and  a  sacrificial  priest  is  optional. 

Yajnavalkya,  111.  3,  4- 

irwfaw  fag:  tra:  ircraH:  i 

u  0  a  :  II 

tfNrtra  tjfarerppr:  i 

i  fa^^T%  ^  wt  <?t  trfa^faffft  it 

Of  the  deceased  Sraddha  should  be  offered  with 
care  by  the  sons,  by  Agnates,  Bandhus,  friends, 
pupils,  officiating  pr^st,  servant  and  family  priest. 

The  grandson  and  the  Putrikaputra  both  make 
their  ancestors  attain  heaven,  and  they  are  b6th 
equal  as  to  inheritance  and  the  offering  of  Pinda. 

Vrihaspati,  cited  by  Madhava. 

wsT  vTTsrafaT  w*HT<gm«mn  i 

mwc  i 

The  offering  of  the  funeral  oblation  of  water 
should  be  performed  by  the  agnates  on  the  seventh 
or  the  tenth  day,  or  by  agnates  of  the  same  village 
as  far  as  they  remember  the  relationship. 

Paraskara. 

grref*  ’ori^nnci^ia&N  g  i 
^rrg^s'er  $4Trf  ^ « 


INHERITANCE. 


5* 


finj:  <rog  qr^sjT  fqwqpftqqtfqpn  i 
^wt%  g  q  7i^m%  11 

qrrarx  src?r.  gat  *ng*.  fq^^:  ^rr^rttsfq  q  i 


*?<gr  grata:  g'a:  qrraggr  g  fqqjq:  i 
vt^iqjT:  fur:  g’aT  gfsrfirifgsrq  g  i 
qnurgT:  qtaggr.  l^ivni  qr.  vtx:  11 

wq?q*TSTC:  i 


The  brother’s  son  should  perform  the  Parvana 
Sraddha  like  the  son.  The  Sraddha  of  the  elder 
brothers  should  be  performed  by  the  younger,  and  the 
elder  brother  should  perform  the  Sraddha  of  the 
younger.  The  son  should  perform  the  ceremonies 
of  offering  the  Pinda  and  water.*1*-  On  failure  of  the 
son,  the  daughter  ;  on  her  failure  the  brother  should 
perform  them. 

The  son,  begotten  by  one  of  equal  caste  (the 
illegitimate  son),  is  the  offerer  of  Pinda  of  his 
mother,  and  is  (in  every  respect)  a  son  to  her  ;  but 
he  is  nothing  to  the  begetter,  as  he  is  born  of  lust. 

The  son  by  a  slave  of  a  Sudra  even  is  fulfiller 
of  desire  and  offers  the  Pinda.  Twelve  sons  are 
mentioned  by  the  Rishis.  They  are  offerers  of  the 
Pinda  in  their  order. 

Vrihat-Parasara,  Ch.  V. 

ggtrr  %  gm:  tfag  fgnft  m  %  i 
?Nrr«ftr  *  %q  n  qTsfo*  n 


qTTOTWTqwwqTqgr  wqqqq , 
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Whosoever  die  whether  man  or  woman  without 
male  issue,  for  such  persons  shall  be  performed 
funeral  rites  peculiar  to  the  individual,  but  no  perio¬ 
dical  obsequies. 

Vrihat-Parasara,  Ch.  V. 

Cited  in  the  Parasara-Madhaba 
as  a  text  of  Apastamba.  Cited  also  in  the 
Dayabhaga  without  naming  the  author. 

«t  *ft®rrar.  ^rftr  irfag  i 

ttTj^r  fam  crafasi: » 

^rnjrnpT^ifH:  i  u 

The  husband  should  never  offer  Pinda  to  the 
sonless  wife,  or  the  father  to  the  son,  or  the  elder 
brother  to  younger  brother. 

Katyayana,  XXIV.  11. 

Chhandoga-Parisista,  according 
to  Raghunandana. 

1^1  i 

The  Ekoddista  Sraddha  of  the  cognatic  rela¬ 
tions  should  always  be  performed. 

Katyayana,  cited  in  the  Parasara-Madhava. 

?ng:  irawrr.  fa#  fa«rtfajf%grraiH:  i 

•  fartfapg  fa?i^rerT^rafa«rTfanj:  fag:  n 

^>Tr5rra»rfarfaF#t  i 

The  Putrika’s  son  should  first  offer  Pinda  to  the 
mother  ;  next  to  her  father  ;  and  thirdly  to  her  grand¬ 
father. 

Katyayana,  XVI.  23  ;  Likhita,  53. 
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fatj:  rphsjt:  fSrwRTRtRRrfRrcn:  i 

3  tr^t;^nHr«rfmt  wter:  11 
w: 1 

The  son-  should  perform  the  ceremonies  of 
giving  the  Pinda  and  water  ;  failing  him,  the  wife  ; 
failing  her,  the  brother. 

Sankha,  cited  by  Madhava. 

5f%HT  fT^nniTrnfwm  I 

WTSnftT^'  TlfH^TS?  WT^IT  rWft  R  I 

SsT^T^  RR  R^TT%  ’WfxrW^r:  II* 

1 

The  married  daughter  offers  Pinda  both  to  her 
mother  and  father  like  a  son. 

The  wife’s  Pinda  the  husband  offers.  Similarly 
the  wife  (offers  Pinda)'  to  husband  ;  the  daughter- 
in-law  offers  Pinda  to  the  mother-in-law  (father- 
in-law  also  according  to  Raghunandana)  and  others  ; 
in  her  default  the  Sapinda. 

Sankha,  cited  by  Raghunandana.. 

?T*j:  tftrTR  RtJ  inj:  Rtrj^iRTT  RR  Ri 
i  IJRt  R  RTTHTRR  ftT<rgRT:  ^RRRTRiRTtJ  11 

i^TTtK:  8  rrtri:  i 

Son,  grandson,  great-grandson,  Putrika-putra, 
daughter,  and  brothers  are  the  offerers  of  Pinda,  in 
the  order  mentioned. 

Vriddha  Harita,  ch.  IV. 


•  in  the  last  line  is  the  reading  prevalent  in  Mithila. 

Raghunandana  gives  another  reading  ( the  best  of  Brahmanas ). 
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uifwtrer  urgsra  ^  i 
^np^r  gfHrg  ^7^T?mr?^r  ^  i 
trfori  wt^tw:  *pj3ng:  fag^TT  i 
fipsr^Tpg  gfTtssrfaf?!  f^fn:  n 
xa*r^«Dg?T  ?3sjT?jTau3^*T^  i 
The  rnaternal  uncle  (should  offer  Pinda)  to  the 
nephew ;  the  sister’s  son  to  the  uncle  ;  of  the  father- 
in-law,  teacher,  friend,  maternal  grandfather,  of  their 
wives,,  of  the  mother’s  sister  and  father’s  sister,  the 
offering  of  Pinda  should  be  made  :  this  is  the  deci¬ 
sion  of  those  who  know  the  Vedas. 

Vriddha-Satatapa,  cited  by  Raghunandana. 

’snjTT’sr  titrrer  ' 

«r  o 

tTTTJITTTT^Tgrr  wf?ra^«HT  t 

Of  the  childless  man  Sapindikarana  should  not 
be  performed  on  his  death  ;  the  purificatory  cere¬ 
monies,  the  offerings  of  water  and  Pinda,  and 
Ekoddista  should  be  performed,  but  not  the  Parvana. 

Text  of  a  Smriti,  cited  by  Madhava. 

jnrnftrat:  ^rrsr*  faw?r®iTf^far^sT ; 

treft  ipstfw/TWTt  trgrcwi  g  u 

^pt.  >a  i  *  ? 

The  son  offers  the  Pinda  to  the  parents  ;  the 
widow,  failing  the  son  ;  failing  the  wife,  the  brother. 

Ushana,  VII.  21. 

«rrrTT  «rr  wt  yfiiw:  fara  i 

i 
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(Failing  the  son)  the  brother,  the  brother’s  son, 
Sapinda  or  the  disciple  (offers  the  Pinda.) 

Laghu-Harita. 

trcra:  i 

:  ?r?i:  ^  n 


On  failure  of  all,  the  widows  by  themselves 
should  perform  the  Sapindikarana  ceremony  and  the 
Parvana  Sraddha  of  the  husband,  without  Mantras. 

Laugakshi,  cited  in  the  Parasara-Madhava. 

^ru'i  wfisid  ^ttit  srrfisr  i 

war  trerrfcr  *rrftiWT‘  tnepra  hsit  h 
*5rr^  wf»r«t  ^  i 

firara  ®r  u 

1 

If  a  man  dies  sonless,  and  there  is  nobody 
entitled  to  perform  the  Sraddha,  the  widow  should 
perform  the  Sapindikarana  and  the  Parvana 
Sraddha. 

To  brother,,  sister,  son,  husband,  mother’s 
brother,  friend,  and  teacher  the  Ekoddista  Sraddha, 
but  not  the  Parvana,  should  be  offered. 

Sumantu,  cited  in  the  Parasara-Madhava. 

l*rg^T?ri  uf?r:  'f'mfaflugwm 1 

i 

Of  a  woman  dying  sonless  the  husband  performs 
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her  Sapindikarana  ceremony.  Her  Sapindikarana  is 
made  with  her  mother-in-law. 

Paitinasi,  cited  by  Raghunandana 

g  ?nr  ott>  vreg  i 


The  daughter  of  the  sonless  man'  offers  Pinda. 

Rishya-Sringa,  cited  by  Raghunandana. 

wig:  forTTHTTwr  wf  wthtw^t:  wbi:  < 

fcrs^T^'  f*ag*ra:  t  gsresr:  i 

.  There  are  three  maternal  ancestors  beginning  . 
with  the  mother’s  father.  Daughter’s  sons  should 
perform  their  Sraddha  like  that  of  their  father. 

Pulastya,  cited  in  the  Parasara-Madhava 
and  Sarasvati-Vilasa. 

q  gwt  «nm  fam  mfa  fng^r  ggts  ^  >  * 

,  The  son,  brother,  father,  maternal  uncle, 
the  Guru,  these,  are  offerers  of  Pinda,  as  well  as 
Sagotras  and  Bandhavas. 

Pracheta,  cited  by  Rughunandana. 

ftrtg  *mrT*r?HN  nqiig  i 

^npi  wig  fifcDtrt^  wiirsrtsfrw  jr^fn  u  srra:  i 

The  paternal  ancestors  and  the  maternal  an¬ 
cestors  should  be  satisfied  with  Sraddha.  The 
debt  to  the  ancestors  is  thus  paid,  and  one  goes  to 
the  region  of  Brahma. 

Vyas. 

g^p.  tfN|:  trtrNPt  i 

gftrwg’gfiwtttr  fsutsntal  srraihi 
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,?tw4r  ^tfwr.  wiAi  fijnarr  <jii  11 
faa&na^ftpssngj  mtprafew  i 
TT5T  3T  tH'SiRni  II 

ijstf:  f^raT  * •*nanrra  g^n<§t=r  ^Vtitt:  i 
^Tsn^neretNraT  11# 

^  1  1  ^o,  *«, 

Son,  grand-son,  and  great-grand-son,  like  them 
the  descendants  of  the  brother,  or  the  descendants 
•of  the  Sapindas,  deserve  to  perform  the  Sraddha, 
O  King.  When  both  (father’s  and  mother’s  family) 
are  extinct,  widows  should  perform  the  obsequial 
ceremonies.  (Sraddha  should  be  performed  by) 
the  father’s  and  mother’s  Sapindas  or  by  Samano- 
dakas,  t>r  by  members  of  the  same  class,  or  by  the 
king  who  takes  the  inheritance  (for  failure  of  heir?). 
Thl  first  (part)  and  the  middle  (part)  as  well  as 
the  last,  should  be  performed  by  those  beginning 
with  the  son,  (son,  grandson  and  great-grandson) 
or  by  the  daughter’s  sons,  as  well  as  by  their  sons. 

Vishnu- Purana,  P.  3,  A.  13,  S.  30,  32,  37,  38. 

I 

Persons  not  of  the  same  gotra  should  never  be 
made  to  perform  the  Sraddha. 

Brahma  Purana,  cited  by  Raghunandana. 


*  The  reading  adopted  is  the  reading  of  Madhava.  .  The  Bombay  edition 
of  the  VLsnu  Purana  reads  ^UTf  for  d  s  5  [  in  the  first  line,  and  makes  the 
verse  meaningless.  The  sixth  line  reads  in  that  edition  as  tjstr: 

•*si«ir.  'ibni:  1 

8  * 
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rr^mt  i 

*ug:  nfro  l?t  wrg:  i 

gtSii'WHiwfuta  if^nHsra^prr  i 
wsdmt  f%m:  1%:  ^Dr^^rrmr^fr^  I 
<T^Wrt  ^  ^tlf?r.  fchK^*JJ  ft*WRT5  II 
risrri^y^+:  y+n^i-snsn;  w^it:  fsprr:  i 
*rsfar^r  3»oWl  *ua$€t  ^trfH  &r:  n 

WT^^TiTHPT,  I  \£- — I 

On  failure  of  son,  Sapindas,  on  their  failure 
Samanodakas,  the  mother’s  Sapindas,  and  mother’s 
Samanodakas,  perform  the  Sraddha ;  the  Putrika- 
putra  performs  the  Sraddha  of  the  maternal  grand¬ 
father.  On  failure  of  all,  the  widows  perform 
the  Sraddha  of  their  husbands  without  Mantfas. 
On  their  failure  the  king  causes  to  be  performed, 
from  the  wealth  left  by  him,  by  men  of  his  caste, 
all  ceremonies  beginning  with  cremation,  for  the 
king  is  the  Bandhava  of  all  castes. 

Markandeya  Purana,  ch.  30,  v.  19-— 23. 

W?  35TT#  WTrTT  | 

ftrrrmft  ^  xrrMdifrfl  11 

A  mother  tastes  with  her  husband  the  funeral 
repast  consisting  of  oblations  to  the  manes,  and  the 
paternal  grandmother  with  her  husband,  and  the 
paternal  great-grandmother  with  hers. 

Text  cited  in  the  Dayabhaga. 
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SECTION  III. 

Son,  Grandson,  Great-grandson. 

The  subject  of  inheritance  we  find  divided  by 
the  Rishis.  into  two  divisions ;  first,  the  succession 
of  the  lineal  descendants;  -  son,  grandson,  great- 
grandson,  daughter,  and  daughter’s  son,  &c.,  and 
the  second,  succession  to  the  estate  of  childless 
man.  This  grand  division  of  the  law  of  inheritance 
is  to  be  found  among  all  Aryan  nations. 

Among  Hindus,  as  among  Romans  and  other 
Aryan  nations;  the  direct  lineal  descendants  were 
in  the  power .  of  the  Paterfamilias  and  were  sui 
heredes.  The  term  “  sui  heredes  ”  in  Roman 
Law  means  persons  “  who  took  an  inheritance  that 
-was  t.heir  own,  who  were  heirs  not  of  the  Pater¬ 
familias,  but  of  themselves,  and  being,  as  Cujacius 
expresses  it  by  a  Greek  equivalent 
took  what  thus  belonged  to  them  already,  and 
only  received  possession  of  that  over  which  they 
had  even  in  the  lifetime  of  the  parent,  a  kind  of 
ownership.”* 

The  inheritance  according  to  the  twelve  tables 
belonged  to  the  sui  heredes  who  were  as  Justinian 
puts  it,  “  such  as  a  son  or  a  daughter,  a  grandson 
or  grand-daughter  by  a  son,  a  great-grandson  or 
great-grand-daughter  by  a  grandson  born  of  a  son  ; 
nor  does  it  make  any  difference  whether  these 
children  are  natural  or  adopted.”!  The  law  of  the 
ancient  Aryans  seems,  therefore,  to  have  been,  as 
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evidenced  by  the  law  prevailing  among  ancient  Hin-  ( 
das,  Persians,  Greeks  and  Romans,  that  the  direct 
male  descendants  up  to  the  great-grandson  and  the 
•daughter,  son's  daughter  and  grandson’s  daughter 
(who  were  in  the  gotrn  as  Putrika)  and  their  sons, 
look  the  inheritance.  This  was  the  ancient  law  of  fhe 
Hindus  as  we  find  in  the  Smritis.  We  are  next 
confronted  with  the  difficulty  of  reconciling  this 
principle  with  the  superior  rights  of  the  eldest  son 
established  in  the  more  ancient  Smritis. 

It  appears  that  in  ancient  Aryan  society  the 
Paterfamilias  represented  the  family  in  all  matters 
religious,  social  or  political.  He  alone  was  clothed 
with  legal  rights,  and  burdened  with  legal  liabilities. 
On  the  death  of  the  Paterfamilias  the  law  had.  to 
determine  on  whom  his  persona^  i.  e.,  the  aggregate 
of  his  political  and  social  rights  and  duties  should 
devolve.  Latin  persona  means  the  same  thing  as 
Sanskrit  Atman.  We  have  seen  how  the  ancient 
Hindu  thought  that  the  son  was  one’s  ownself  only 
renewed.  On  the  eldest  son  naturally,  and  by  the 
said  fiction,  the  duties  of  a  man  and  also  his  rights 
devolved.  He  represented  the  family.  This  was 
the  origin  of  the  Law  of  primogeniture.  In  after 
times  when  the  position  of  the  Paterfamilias, 
which  was  like  that  of  a  feudal  lord,  became  less 
important  in  the  body  politic,  with  the  growth 
of  the  power  of  the  king,-  the  rule  of  primogeniture 
fell  into  cVsuse,  except  in  the  case  of  principalities 
and  feudal  chiefs,  and  persons  holding  hereditary 
offices. 

The  history  of  the  rights  of  the  son  in  Hindu 
Law  is  rather  curious.  The  old  law  according  to 
the  Rishis  was  that  the  eldest  son  alone  was 
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entitled  to  the  inheritance,  subject  to  the  duty  of 
maintaining  his  brothers.  The  idea  got  hold  of 
the  Indo  Aryan  mind  that  the  son  saved  the 
father  from  hell,  and  took  upon  himself  tfip 
three  debts  of  the  father  mentioned  in  Section  I. 
It  was  also  a  very  ancient  idea  among  Aryan 
nations  that  the  son  was  liable  for  the  worldly  debts 
of  the  father  to  his  creditor.  The  sui  heredes  under 
the  old  Roman  Law  had  to  satisfy  the  creditors  of 
the .  deceased  whether  the  inheritance  sufficed  or 
not.  The  payment  of  debts  somehow  or  other  was 
considered  an  urgent  duty,  and  the  ancients  had 
an  idea  that  debts  followed  a  man  after  death,  and 
probably  dragged  him  to  hell.  By  the  birth  of  a 
son  alone,  could  a  man  be  freed  from  the  danger, 
for  he  left  a  substitute,  and  the  debt  then  fastened 
upon  him.  'The  idea  never  lost  its  hold  over 
the'  Hindu  mind,  and  hence  we  find  that  according 
to  the  Rishis  it  is  an  obligation,  legal  and  not 
moral,  of  the  son  to  pay  the  father’s  debt.  This 
liability  of  the  son  to  pay  father’s  debts  was 
amplified  into  the  spiritual  obligations  of  the 
Brahmin,  namely,  the  debt  to  the  ancestors  to  pro¬ 
duce  a  son,  the  debt  to  the  Rishis  to  study  the 
Vedas,  and  the  debt  of  sacrifice  to  the  gods, 
and  the  worldly  obligation  to  pay  the  father’s  debts. 
“  The  son  is  made  a  substitute  for  the  father 
for  meritorious  works,”  say  the  Vedas.  The  son, 
grandson  and  great-grandson,  daughter^  son,  son’s 
daughter’s  son,  and  grandson’s  daughter’s  son  were 
the  only  persons  who  were  under  an  obligation  to 
perform  the  Sraddha  under  the  Hindu  Law  whether 
they  received  any  property  or  not,  as  under  the  old 
Roman  and  Greek  Law,  the  direct  descendants  were 
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bound  to  perform  the  funeral  ceremonies  and  to 
make  offerings  to  the  ancestors,  and  to  pay  their 
debts  whether  they  received  any  property  from  them 
or  not.”  By  the  birth  of  the  first  son.  it  was 
supposed  by  the  Hindus,  a  man  was  freed  from  all 
these  debts.  Therefore  he  alone  was  entitled  to  the 
inheritance,  the  others  being  entitled  to  be  main¬ 
tained.  Probably  it  was  a  remnant  of  some  custom 
of  primogeniture  prevailing  among  ancient  Aryans. 
The  injustice  of  the  rule  became  very  soon  apparent 
to  the  reasonable  mind  and  the  just  instincts  of  the 
Hindu  race,-  and  the  law  was  slowly  changed.  At 
one  place  both  Manu  and  Gautama  give  to  the 
eldest  the  entire  inheritance.  In  other  texts  Manu 
gives  to  the  eldest  one-twentieth.  Gautama  gives 
either  two  shares  or'  one-twentieth  more.  Vasista 
gave  the  eldest  two  shares.  Baudhayana  gave  one- 
tenth  more  or  the  horse  or  the  cow.  Apastamba  set 
His  face  against  it  altogether,  and  abolished  the 
custom  of  the  eldest  son’s  extra  share,  and  ordained 
that  he  should  be  given  some  particular  article  as 
a  mark  of  honor.  In  Buddhistic  times  the  eldest 
son’s  extra  share  was  recognized  as  will  appear 
from  the  Burmese  Manu,  and  was  put  down  at  one- 
tenth.  Among  the  Persians,  as  appears  from  the 
law  of  the  Shafeis  and  Malikis  among  Shiahs,  the 
eldest  son  was  entitled  to  the  horse,  arms,  &c.  The 
Aditya  Purana  declared  that  the  custom  of  the 
preferential  share  of  the  eldest  was  prohibited  in 
the  Kali-Yuga,  i.e.,  in  these  iron  modern  days. 

The  idea  of  the  son’s  capacity  to  take  upon 
himself  the  father’s  debts  and  to  free  him  from  great 
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horrors  after  death  was  also  the  origin  of  the 
adoption  of  the  twelve  kinds  of  sons.  Sonless- 
ness  was  a  great  curse.  Therefore  men  would 
get  sons  of  any  possible  kind,  legitimate  or  illegiti¬ 
mate,  bought  or  adopted.  All  these  sons  were 
entitled  to  offer  the  Pinda  and  to  take  the  inherit¬ 
ance.  The  practice  was  so  gross  that  it  became 
soon  repugnant  to  the  Hindu  mind.  First  there 
was  an  attempt  to  distinguish  between  the  different 
kinds  of  sons,  and  to  declare  some  of  them  not 
heirs  at  all.  Finally  the  pure  Rishi  Apastamba 
declared  all  sons  other  than  the  legitimate  as  not 
fit  to  be  recognized.  Vrihaspati  also  declared  them 
to  be  not  allowable.  It  thus  appears  that  from 
very  ancient  times  that  the  practice  has  been  for¬ 
bidden.  Apastamba  and  Vrihaspati  would  not  have 
even  the  adopted  son  ;  but  later  custom  allowed 
the  adopted  and  kritrima  sons,  but  only  as  very 
inferior  kinds  of  sons. 

We  have  already  seen  that  the  son  was  con¬ 
sidered  as  the  father’s  body,  and  that  it  was  an 
ancient  Hindu  idea  that  up  to  the  great-grandson 
the  body  remained  the  same.  After  that,  there  was 
a  different  person.  It  followed  from  this,  that  the 
son,  grandson,  and  great-grandson  were-  all  equal, 
the  only  distinction  inconsistent  with  the  fiction 
being  that  the  grandsons  took  their  fathers’  share, 
and  were  entitled  to  the  inheritance  with  the  sons 
per  stirpes  and  not  per  capita.  The  reason  of 
this  distinction  is  given  in  the  Roman  Law,  accor¬ 
ding  to  which  grandsons,  if  their  father  was  living 
and  “  had  not  ceased  to  be  under  the  power  of  the 
grandfather  either  by  death  or  some  other  means,” 
could  not  be  sui  heredes.  Grandsons  could  only 
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take  the  place  of  their  deceased  father.  It  followed, 
that  they  took  according  to  the  stock  or  per  stirpes 
and  not  per  capita.{i) 

According  to  the  Rishis,  a  son  born  after 
partition  with  the  sons,  takes  all  the  wealth  of  the 
father.  Under  the  Mitakshara  Law,  the  separated 
son  is  postponed  to  the  associated  son  and  it  has 
been  held  in  Bombay,  that  the  separated  grandson 
is  so  postponed  not  only  in  respect  of  ancestral 
property  but  also  in  respect  of  the  self:acquired 
property  of  the  father.  It  has  also  been  held  that 
though  the  sons  living  jointly  with  the  father  may 
be  presumed  to  be  reunited  with  him  (2),  the  sepa¬ 
rated  son  succeeds  in  preference  to  the  widow  (3). 

SECTION  ill. 

?jg;  Tjjmf  I 

rrwusf  re'  pr*  I 

wlftareftm  ^  1  1  1 1 1  » j  ^  1  1  ^  1 « 

Manu  divided  his  wealth  among  his  sons. 

■  Therefore  they  distinguish  the  eldest  by  (an 
additional  share  of  the  property). 

Taittiriya  Sanhita,  III.  i.  9.  4  &  II.  5.  2.  7. 

ftjgg  i 

tsar  f%  lit  los 

sire  ire  iw  aarnrerj:  i 

(MrK^Stl  11 1 1  \  otj^ 

y*re*#i  fan  'sisk'.  narn  i 

rretsf*  irarere  rergftarei  aafan:  11  tiu* 

(1)  Sandars’ Justinian,  p.  217. 

(2)  Fakerappa  v.  Yellappa,  22  Bomb.  101  ;  Nawal  v.  Bhagban, 

4  All.  427.  (3)  Pelaraber  v.  Harish,  15  W.  R.  200  ;  Ramappa  v. 
Sithammal,  2  Mad.  182.  ■ 
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*t  .  I 

gfsffff  tg  tjfjg  <5*rTir%  jn*iwf  *nrr  ll  dj^  \ 

^Tfacfi  tpftssrf  cTrftsgSt:  1 

girim  ggtgfg  sqgferr:  11  ti?^ 

'  ggn  'jft^TTg  ^gfg  gltf ’ingssm^t  i 
gg  trt^r  <&  jns’srnftfrr  faetm  11#  ti  ^-q 

Maim ,  ch.  IX. ^ — 

After  the  death  of  the  father  and  of  the  mother, 
the  brothers,  being  assembled,  may  divide  among 
themselves  in  equal  shares  the  paternal  (and  the 
maternal)  estate  ;  for,  they  have  no  power  over  it 
while  the  parents  live.  104. 

Or  the  eldest  alone  may  take  the  whole  paternal 
estate,  the  others  shall  live  under  him  just  as  they 
lived  under  their  father.  105. 

The  additional  share  (deducted)  for  the  eldest 
shall  be  one-twentieth  (of  the  estate)  and  the  best 
of  all  chattels,  for  the  middlemost  half  of  that,  but 
for  the  youngest  one-fourth.  112. 

But  among  (brothers)  equally  skilled  in  their 
occupations,  there  is  no  additional  share,  (consisting 
of  the  best  animal)  among  ten  ■  some  trifle  only  shall 
.be  given  to  the  eldest  as  a  token  of  respect.  115. 

Let  the  eldest  son  take  one  share  in  excess, 
the  (brother)  born  next  after  him  one  (share)  and  a 
half,  the'younger  ones  one  share  each  ;  thus  the  law 
is  settled.  117. 


*  Mem  Seal  with  Vasista,  XVII. 
billed.  v>  Snnkha.  Havitn  in  ll 
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Through  a  son  ho  conquers  the  worlds,  through 
a  son’s  son  he  obtains  immortality,  hut  through  his 
son’s  grandson  he  gains  the  world  of  the  sun.  J 37- 

wf'  fag:  i 

ott  ijfasifartvTO  ffajmg  i 
faufawfat  ’fa' *tt  tifasr:  I 
*tesfa«T»r.  itrnfa  fa  to  i 

jfraw:  **  i 

After  the  father’s  death  let  the  sons  divide  the 
wealth.  Or  the  whole  (estate  may  go)  to  the  first¬ 
born.  (The  additional  share)  of  the  eldest  (son  con¬ 
sists  of)  a  twentieth  part  (of  the  estate'.  Or  let  the 
eldest  have  two  shares. 

The  heritage  of  reunited  (brothers),  deceased 
without  male  issue,  goes  to  the  eldest  brother. 

•  Gautama,  XXVI If.  i,  3,  5,  27. 

The  eldest  takes  a  double  share. 

Vasista,  XVII.  42. 

.  Htm:  qmffafara;  i  fa  i 

^srtfa  f  qigfafa ig:  i 

qfafa  fa gfa:  1 

ftwro:  vs  \  \  i  qr  ^  i  #,$,£. 

A  father  may,  therefore,  divide  his  property 
equally  among  all,  without  (making  any)  difference. 
Or  the  eldest  may  receive  the  most  excellent  cattle. 
Or  the  eldest  may  receive  in  excess  one  part  of  the 
ten.  The  additional  share  of  the  eldest  is,  according 
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to  the  order  of  the  castes,  a  cow,  a  horse,  a  goat 
and  a  sheep. 

Baudhayana,  P.  2,  A.  2,  K.  3,  S.  3,  4,  6,  9. 

H3PIRST  ssf  £  (TtafacsIT  *  *  1 

*TTJf  I 

W  1 

rT^^fstirffTfenW  1 

wg:  i 

^raifa  rrensircs'  tr?V  fsTKJTsnrastftcirw- 
1  rtmfcr  fa^Tg^Trfaftmri^TTrfaTf  tim 
?mrT?3iT^ti:  tj3j*rt  i  rrsrm 

l<?t  ^jrrank  i  rtwre^TT 
wTfafrr  1  TP^'ff  ^piram  wTfnsr:  i  ^sjtPit 

JTfiPTT^rf?r  W  msfa  rWVTTJi  gpsrfff  | 

^•TW^r.  sr  *  i  *r  $  ns  i  ^  R  ; 

it  *  m <  1  w  *»  $,  t  — u  1 

After  having  gladdened  the  eldest  son  by  some 
choice  portion  (of  his)  wealth.  *'  * 

He  should  during  his  life-time  divide  his  wealth 
equally  amongst  his  sons.  Some  declare  that  the 
eldest  son  alone  inherits.  That  (preference  of  the 
eldest  son)  is  forbidden  by  the  Shastras.  For  it  is 
declared  in  the  Veda  without  (marking)  a  difference 
(in  the  treatment  of  the  sons) ;  Manu  divided  his 
wealth  amongst  his  sons.  Now  the  Veda  declares 
also  in  conformity  with  the  rule  in  favour  of  the 
eldest  son  alone.  They  distinguish  the  eldest  by  (a 
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large  share  of  )  the  heritage.  (But  to  this  plea  in 
favour  of  the  eldest  1  answer.)  Now  those  who 
are  acquainted  with  the  interpretation  of  the  law 
declare  a  statement  of  facts  not  to  be  a  rule,  as  for 
instance  (the  following).  Therefore  amongst  cattle 
goats  and  sheep  walk  together,  or  the  following. 
“  Therefore  the  face  of  a  learned  Brahmana  (a  Sna- 
taka)  is  as  it  were  resplendent ;  or  a  Brahmana  who 
has  studied  the  Vedas  (a  Srotriya)  and  a  he-goat 
evince  the  strongst  sexual  desires.  Therefore  all 
(sons)  who  are  virtuous  inherit.  But  him  who  ex¬ 
pends  money  unrighteously  he  shall  disinherit, 
though  he  be  the  eldest  son. 

Apastamba  P.2,  P.6,  K.  13,  S.  12  ; 

P\  2,  p.  6,  K.  14,  S.  1,  6,10- 15. ' 


far*nr*t  fum  fawirg  i 

m  ^5:  Wiftpr:  11^1  n  8 

^rrfaqifsrsrafTsrT  w?r: 

w  m  ftmuTTttnTn  =it  i 

cfcr  fag:  11 

fawrifag;  irTt:  fafr^l^qrersw  11 

infix:  u^trfaxixtifaj^:  1  y®* 
^^rfqa^n^rpg  fasxft  wnqnsnn  u  ^1*  v 

A  father,  when  jnaking  partition  (of  property) 
can  divide  it  among  his  sons  as  he  pleases,  either 
giving  to  the  eldest  the  best  share  or  in  suchwise 
that  all  share  equally. 
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A  distribution  by  father  in  smaller  or  larger 
shares  (if  made  by  the  father  is  considered  lawful).* 

The  ownership  of  the  father  and  son  is  equal  in 
the  acquisitions  of  the  grand-father  whether  land, 
any  settled  income,  or  movables. 

After  the  death  of  the,  parents  the  sons  make 
equal  division  of  the  property  and  of  the  debts. 

The  worlds,  eternity,  heaven  are  attained  by 
son,  grandson,  and  great-grandson  respectively. 

The  division  among  coparceners  born  of  differ¬ 
ent  fathers,  is  according  to  their  fathers. 

Yajnavalkya,  ch.  II.  v.  114,  1 16,  121,  117; 

ch.  I.  v.  78;  ch.  II.  v.  120. 

firm  tmT^r 

1  trm*r?  c^ir  i 

’SR^ffirsqnm^r  firam  trnrqr^m  i 

'  1  1,  ^ 

If  a  father  makes  division  among  his  sons,  he 
may  make  such  division  as  he  likes  in  respect  to 
self-acquired  property.  In  respect  to  wealth  inheri¬ 
ted  from  the  grandfather,  the  ownership  of  father 
and  son  is  equal.  (Coparceners)  descended  from 
different  fathers  must  adjust  their  shares  according 
to  the  fathers. 

Vishnu,  XVII.  1 ,  2,  23. 
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fira?r  *t  gwfwm^trfa  ftra:  i 

w  ®' m  ^bhtwt  gm  11 

«*F wmsitsfacfft  ihr:  w?r:  i 

ftrcnsTf gw  faw^T^r  wi  mm  n 

*tt*:  ^  I  8.  * 

Or  let  a  father  distribute  his  property  among 
his  sons  himself,  when  he  is  stricken  in  years,  either 
allotting  a  larger  share  to  the  eldest  or  (distributing 
the  property  in  any  other  way)  following  his  own 
inclinations. 

To  the  eldest  a  larger  share  shall  be  allotted 
and  a  less  share  to  the  youngest.  The  father  being 
dead,  the  sons  shall  divide  the  estate. 

Narada,  XIII.  4,  13,  2. 

wwfsrerTgwaf  1  ; 

wrisnnfwr^psT  w.  it 

fTKrw fawrerwr:  wrvrnrwT. mi:  u 

1 

They  (the  sons)  shall  take  equal  shares  after 
giving  a  preferential  share  to  the  eldest. 

He  who  is  the  first  by  birth,  sacred  knowledge 
or  good  qualities,  shall  take  a  couple  of  shares  out 
of  the  partible  wealth,  and  the  rest  shall  take 
equal  shares  ;  but  he  stands  to  them  in  the  relation 
of  a  father,  as  it  were. 

Their  sons,  whether  unequal  or  equal  (in 
number),  are  declared  (to  be)  heirs  of  the  shares  of 
their  (respective)  fathers. 

Vrihaspati,  XXV.  8,  9,  14. 
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•jo^a^snfa  ?r5cr  t&:  h  < 

Because  by  the  sight  of  his  face  the  son  deli¬ 
vers  the  father  from  the  hell  called  Put, therefore  the 
father  tries  to  beget  a  son.  - 

Text  of  Vrihaspati,  cited  in  the  Kalpataru. 

®!$taTOT  3v9*I  5IT3RT  ^*T  ftjrrr  gjfa 
sp^fn  ^T^Wrlt  STfa  farPSTT  f  | 

When  the  (self  as)  new  soul  is  born  of  one,  by 
that  (son)  the  father  rejoices,  and  is  freed  from 
debts  by  (him)  the  offerer  of  Pinda  to  the  ancestors. 
Text  of  Sankha-Likhit  cited  in  the  Kalpataru. 

^grthr  f%wraih[  i 
apri  ^  Frstnl:  ii 

T^T3t  T^rT-W I W I 

After  delivering  what  was  gift  promised  by  the 
father  out  of  affection,  let  the  remainder  be  divided 
among  the  heirs  ;  it  shall  be  received  in  order  by 
sons  or  other  descendants  of  the  last  owner  as  far 
as  the  fourth  degree. 

Katyayana,  cited  in  the  Ratnakara. 
3=3*  ?p*ni  f^wifTpr^  i 
fp4¥?r  fwwvRf  u 

^ifwi  »nj9i  v'a  (on  ihe  death  of  the  younger  brother)  is  llie  leading 
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55Wrrfsr  *  ftrssjnrrw  jtt  iht?{  i 

s  «irT*ri  s*n?rcft  i 

5TW7T  rT^m  3lfa  fjT?ffT.  TTOft  : 

gfrarrasr:  i 

When  a  son  dies  undivided,  his  son  shall  be 
made  sharer  of  the  heritage,  if  he  has  not  received 
maintenance  from  the  grandfather.  He  shall  get 
his  paternal  share  either  from  the  paternal  uncle  or 
his  son.  But  the  very  same  share  should  equitably 
belong  to  all  the  brothers,  or  his  son  shall  be  entitled. 
After  this  is  a  cessation  of  right. 

Katyayana,  cited  in  the  Ratnakara, 
Mayukha,  Madhavya. 
g^fHTT  WW.  gjf  i 

q  ?f?r  «ra: « 

?rer  tsfas’sr.  i 

Ora*rTT  ^T^fcT  ^Nn«[  II 

I 

The  hell  called  Put  where  the  childless  go,  he 
who  delivers  from  that  is  called  Putra. 

Whose  son  pure  and  active,  virtuous  in  youth, 
and  regulator  of  his  own  faults, benefits  his  ancestors. 

Texts  of  Harita,  cited  in  the  Kalpataru. 

ftprfr  fowr*r.  i 

J^Ef^^rf-TITlrt^^nT  I 

After  the  death  of  the  father  the  division  of 
the  wealth  is  equal  (among  sons). 

Harita,  cited  in  the  Mayukha. 

^ffa^cffsrTrrMf  fwpr^j  i  (^awc) 
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Partition  among  sons  of  the  same  class  is 
regulated  by  the  rule  of  equal  shares. 

Usana,  cited  in  the  Ratnakara. 

^rfawarfwansrT  *rer<ri  h5?  i 
wsrt  %f?r:  n 

m^fpsTi:  nfirwr:  i 

fcrwMt  firwT3T*m  11 

^T^f^'gfT  1 

Of  the  undivided  as  ^ell-  as  the  divided  mem¬ 
bers  of  the  family  living  together,  partition  of  the 
heritage  extends  to  the  fourth  in  descent:  this  is  the 
law.  To  that  degree  the  members  of  the  family  are 
of  the  same  body.  After  that  there  is  difference  of 
body,  and  the  equal  partition  of  Pinda  and  heritage 
is  desired. 

Devala,  cited  in  the  Ratnakara.  ' 

hht  hut  ^tq^TTHr  h 


The  eldest  if  virtuous  should  be-  given  one 
tenth  more.  Devala. 

^wrarr:  sisr  iitan  ?r«n  i 

H  fi^frT  ^rraHTHf  ^THWHJfr  II 

TTOSnCHnr^^rT-HTl^g^TH^HHH  I 

Second  marriage  of  women,  the  eldest  son's 
special  share,  the  killing  of  cows,  Niyoga,  the  carry¬ 
ing  of  Kamandalu,  these  five  should  not  be  done  in 
Kali-yuga. 

Adi-Purana,  cited  in  the  Parasara-Madhava. 
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SECTION  IV. 

Daughter,  son’s  daughter,  grandson  s  daughter, 
and  their  male  children. 

I  have  already  indicated  ini  Section  I.  how  the 
daughter  of  the  sonless  man  was  considered  equal 
to  the  son  in  all  respects. 

Among  all  Aryan  nations  females  had  no  rights 
in  their  father’s  families.  They  passed  by  marriage 
to  another  family,  and  could  not  inherit  the  father’s 
wealth.  But  it  appears  that  even  in  times  of  remote 
antiquity,  natural  affection  prevailed  over  the  custom 
of  the  people.  When  there  was  no  son,  by  some 
fiction,  the  father  kept  the  daughter  in  his  own 
family.  We  find  the  vestige  of  this  ancient  custom 
in  Roman  Law.  In  the  earliest  record  of  the  Aryan 
people,  i.  e.,  the  Rig-Veda,  we  find  tfie  practice  of 
considering  the  daughter  as  a  son,  and  the  daugh¬ 
ter’s  son  as  a  son’s  son,  prevailing.  The  Law-givers 
all  .unanimously  gave  the  father  a  right  to  bestow 
upon  the  daughter  the  rights  of  a  son.  According 
to  some,  this  could  be  done  by  a  ceremony 
at  marriage  before  the  fire,  according  to  others,  bv 
mere  intention.  The  custom  that  by  mere  inten¬ 
tion  a  daughter  could  be  made  Putrika  seems  to 
have  prevailed.  There  is  no  mention  of  any  cere¬ 
mony  in  the  Rig-Veda,  and  we  find  Yajna- 
valkya  and  the  other  law-givers  laying  down,  that 
a  brotherless  damsel  should  not  be  married  because 
she  might  have  been  made  Putrika  by  unexpressed 
intention,  and  her  sons  would  be  son's  sons  of  their 
mother’s  father. 

The  Putrika,  like  the  daughter  among  Romans, 
married  without  passing  into  the  manus  of  her 
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husband,  remained  in  the  gotra  of  her  father,  and 
took  like  the  son  the  inheritance.  In  fact  so  high 
was  her  status,  that  if  a  son  were  born  afterwards, 
..it  was  doubted  .whether  she  was  not  entitled  to  the 
eldest  son’s  preferential  share,  and.  the  Lawgivers  laid 
dorvn,  that  being  a  female  she  was  not  so  entitled,  but 
was  an  equal  sharer  with -the  son.  It  -would'  follow 
from  the  position  mentioned  above,  that  the  brother¬ 
less  daughter’s  son  and  grandson  are  entitled  to 
the  inheritance  like  .  the  grandson  and  great- 
grandson. 

Under  the  ancient  Roman  and  Persian  Laws, 
the-  daughter  of  the  son  and  the  daughter  of  the 
grandson,  when  they  did  not  pass  to  another  family, 
were  equal  to  a  son.  That  seems  to  have  been 
also  the  Law  of  the  ancient  Hindus,  for  they  were 
all  Putrikas.  The  Burmese  Manu  expressly  declares 
them  to  be  so.  •  Under  the  rule  of  Sraddha,  the 
son,  grandson,  great-grandson,  daughter’s  son, 
son's  daughter’s  son,  and  grandson’s  daughter’s  son 
were  the  only’  persons  who  ’'are  competent  to 
perform  the  Parvana  Sraddha.  From  this  it  may 
be  inferred,  .that  the  Law  of  the  ancient  Aryans 
was,  that  up  to  the  grandson’s  daughter’s  son 
the  lineal  descendants  were  preferred  before  others. 
By  the  rule  of  Putrika,  and  according  to  the 
rule  of  Sraddha,  all  these  heirs  are  to  be  placed 
before  the  more  distant  heirs.  According  to  the 
text  of  Vishnu  Purana  daughter’s  son’s  son  is  entit¬ 
led  to  perform  the  Sraddha.  It  has  already  been 
stated,  that  if  the  Putrika  is  a  son  in  all  respects 
in  the  eye  of  Hindu  Law,  her  grandson  ^  would 
be  entitled  to  succeed.  Lukshmidhara  says,  “  The 
conclusion  of  the  ancients  versed  in  the  three  Vedas 
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is  that  the  property  goes  to  daughter’s  son,  and,  if 
the  daughter’s  son  is  not  alive,  to  his  son.”* 

The  daughter  of  a  predeceased  son  should  take 
the  inheritance  of  a  sonless  man.  It  would  also 
follow  that  in  an  undivided  family  the  daughter  of  a 
sonless  man  should  take  her  father’s  share,  at  least, 
if  his  brothers  are  also  sonless.  The  Law-givers, 
however,  have  not  laid  down  any  express  rules  on 
these  matters  except  in  the  case  of  the  putrika. 

Under  the  rule  of  Yajnavalkya  the  daughter 
took  after  the  widow.  That  referred  to  the  daughter 
not  made  Putrika  or  a  sonless  daughter,  for  the  same 
Rishi  in  another  text  has  declared  the  Putrika’s 
son  equal  in  all  respects  to  the  son.  This  daughter 
who  takes  after  the  widow,  is  a  daughter  .who 
either  was  sonless  or  had  a  brother  at  her  marriage, 
or  expressly  declared  at  marriage  to  be  not  made 
Putrika.  It  appears  that  under  the  ancient  Hindu  Law 
the  daughter  not  made  Putrika  did  not  inherit  at 'all. 
Yaska  in  his  Nirukta  says,  ar  eftnr 

i  “  Some  hold  that  daughters  do  not 
inherit.  Therefore  the  Vedas  say  that  a  male  is  the 
taker  of  wealth  and  that  a  female  is  not  a  taker  of 
wealth.” 

As  it  now  stands,  owing  probably  to  the  prohi¬ 
bition  to  marry  a  brotherless  damsel,  fathers  were 
probably  obliged  to  declare, that  their  daughters  were 
not  Putrika,  and  the  practice  of  Putrika-Putra  con¬ 
sequently  fell  into  disuse.  There  is  however  no 
Smriti  or  Purana  prohibiting  a  Putrika-Putra.  All 
the  subsidiary  sons  were  prohibited  by  Apastamba 
and  Vrihaspati,  but  not  the  Putrika-Putra.  He. was 


*  iftffWTfa  I  ?tfV3Wtt  ffJwWWRfWW  ' 

Saraswati-Vilasa,  p.  125. 
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notone  of  the  eleven  subsidiary  sons  mentioned 
in  Manu,  Ch.  IX.  167-180,  who  came  to  be 
prohibited  afterwards.  None  of  the  Commentators 
have  dared  to  ignore  the  rights  of  the  Putrika. 
\  The  Mitakshara  and  the  Dayabhaga  both  say, that  the 
Putrika  is  equal  to  a  son  The  daughter  of  a  son- 
less  man  is  entitled  to  his  property  even  in  a  joint 
Hindu  family,  where  all  the  brothers  are  sonless,  on 
the  ground  that  she  is  Putrika  by  intention.  But 
as  it  is  now  assumed  at  marriage  that  the  daughter 
is  not  Putrika,  nothing  can  prevent  a  father  from 
giving  the  daughter  her  just  rights  by  making  her 
a  Putrika  by  performing  the  necessary  ceremonies 
at  marriage.  It  will  then  not  only  give  the  daughter 
the  ri^it  to  a  share  in  joint  property,  but  will  also 
entitle  her  grandson  to  inherit  her  father’s  property. 

It  was  Apastamba  and  Yajnavalkya  and  then 
Vrihaspati  who  probably  first  gave  to  the  daughter, 
not  Putrika,  the  rights  of  inheritance.  The  right  of 
the  widow  and  that  of  the  daughter  to  inherit -were 
reforms  of  Hindu  Law  carried  out  in  some  very 
ancient  time.  Whether  the  Law  was  quite  settled 
before  Buddha’s  time  or  not,  it  is  quite  certain,  that 
during  the  Buddhistic  period  the  rights  of  widows 
and  daughters  were  quite  established,  as  we  find 
from  the  Burmese  Manu. 

It  remains  to  record  the  changes  in  the  Hindu 
Law  brought  about  by  the  ingenuity  of  the  Judges 
and  Lawyers  of  our  modern  Courts.  The  position 
of  the  son,  grandson,  and  great-grandson  remains 
unchanged.  The  Putrika  and  the  Putrika-Putra 
are  -not  recognized  in  spite  of  all  the  Rishis  and  all 
the  Commentators.  The  daughter  takes  after  the 
widow  according  to  the  text  of  Yajnavalkya,  but 


78  HINDU  DAW. 

she  is  given  a  life-interest  against  all  authority,  and 
for  reasons  invented  by  the  Bengal  Lawyers.  The 
daughter’s  sons  come  next,  and  they  are  declared  to 
take  per  capita  against  all  the  Rishis  and  all  the 
Commentators  who  have  dealt  with  that  question. 
The  son’s  and  grandson’s  daughters,  and  daughter’s 
grandsons  are  declared' to  be  no  heirs  at  all.  Son’s 
daughter’s  son,  grandson’s  daughter’s  son,  and  great- 
grandson’s  daughter's  son  are  declared,  except  in 
.Bengal,  to  be  heirs  who  take,  after  the  remotest 
agnate  to  the  fourteenth  degree  has  been  exhausted. 
In  Bengal  they  take  after  all  the  Sapinda  heirs  men¬ 
tioned  by  Crimuta-Vahana  and  Srikrishna.* 

According  to  the  Lawgivers  these  last  persons 
are  in  the  same  position  as  regards  the  performance 
of  the  Parvana  Sraddha  as  the  son,  and  occupy 
the  same  position  as  the  daughter’s  son.  Here,  if 
at  all,  the  Sraddha  rules  should  have  been  taken 
into  consideration  in  the  determination  of  the  ques¬ 
tion  of  inheritance.  But.  by  a  reasoning  at  which 
the'  Law  givers  would  have  wondered  under  the 
Mitakshara  school,  they  are  declared  Bandhavas  who 
take  after  mother’s  sister’s  son  and  others,  and  by 
means  of  an  arithmetical  calculation  and  chemical 
weighing,  by  mathematical  Lawyers,  of  the  Pindas 
offered  to  the  ancestors  by  the  agnatic  Sapindas 
and  the  son’s  and  grandson’s  daughter’s  son  res¬ 
pectively,  the  latter  are  placed  after  the  former,  it 
being  quite  forgotten  that  they  alone  are  entitled  to 
perform  the  Sraddhas  properly  so  called,  and  are 
under  the  obligation  of  performing  the  Parvana 
Sraddha  by  which  the  ancestors  are  gratified  every 
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month  directly,  while  the  distant  agnatic  Sapindas 
cannot  perform  the  Parvana  Sraddhas  at  all. 

When  Mr.  Mayne  says,  (Sec.  457)  “  I  have  no 
information  which  would  enable  me  to  state  whether 
the  practice  of  making  offerings  to  maternal  ances¬ 
tors  always  existed,  or  whether  it  was  an  innovation 
springing  from  the  Brahmanical  desire  to  multiply 
religious  ceremonies, ”  it  may  fairly  be  said  in  his 
defence,  that  even,  in  Mr.  Sarvadhicary’s  book 
Gobhila’s  text  on  the  subject  is  not  referred  to,  and 
Babu  Golap  Chunder  Sircar  and  other  text  writers,  as 
well  as  eminent  Hindu  Judges,  expressed  their  opi¬ 
nion,  that  the  son’s  daughter’s  son,  and  the  grand¬ 
son’s  daughter’s  son  were  two  among  the  eight 
daughter’s  son's,  i.e.,  brother’s  daughter’s  son,  &c., 
ivho  took  after  the  great-grandfather’s  daughter’s 

Mr.  -  Sarvadhicary,  however,  though  without 
giving  any  reason,  has  placed  the  son’s  daughter’s 
son  and  the  grandson’s  daughter’s-  son  before  the 
parents.  There  are  no  cases  directly  deciding  the 
question.  The  law,  however,  as  laid  down  by  the 
Rishis  is,  that  after  the  great  grandson,  the  daugh¬ 
ter,  the  daughter’s-  son,  .the  son’s  daughter’s 
son,  and  the  grandson’s  daughter’s  son  take  the 
•  inheritance. 

We  next  go  to  the  question  as  to  the  relative 


GuruGovinda  V.  Anundl.nl,  13.  W.  R.  49  F.  B. 
Govinda  Prosad  V.  Mohesh  Chundra.  23.  W.  R.  117. 
JuggutNaiain  V.  Collector  of  Manbhoom.  4  Cal.  411. 
Gopal  Chunder  V.  Haridas.  n.  Cal.  343- 
Haridas  V.  Bama  Churn.  15.  Cal.  7S0. 

Pran  Nath  V,  Surnith  Chunder.  8.  Cal.  460. 
Digumber  V.  Moli  Lai  9.  Cal,  563, 
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rights  of  unmarried,  married  and  unprovided 
daughters.  The  law  of  the  Rishis  is  clear.  The 
unmarried  daughter  takes  first.  As  regards  the 
married  daughter,  it  appears  from  the  text  of  Katya- 
yana  that  unless  she  were  a  Putrika,  she  did  not  take 
at  all.  That  was  certainly  the  law  of  ancient  times 
as  indicated  by  Yaska.  Katyayana  says,  that  the 
maiden  daughter  takes,  and  he  stops  there.  Ac¬ 
cording  to  Gautama’s  text  about  succession  to 
Stridhana,  the  only  text  on  the  subject,  the  unmar¬ 
ried  daughter  takes  first,  after  her  the  unprovided 
daughter,  and  last  .of  all  the  provided  daughter. 
This  is  consistent  with  reason  and  natural  affection. 
But  with  Bengal  Lawyers  their  imperfect  knowledge 
of  law  and  great  assurance  enabled  them  to  discard 
every  consideration  of  reason  and  natural  affection 
for  the  advancement  of  their  pet  theories.  Gimuta- 
vahana  cites  a  text  of  Parasara  which  is  not  found 
in  the  Parasara  Smriti,  and  is  not  cited  by  Madhava. 
But  that  text,  which  says  only  that  after  the  maiden 
daughters,  married  daughters  take,  does  not  support 
him,  and  he  is  obliged  to  declare  on  his  own'  autho¬ 
rity  that  the  maiden  daughter  takes  first,  after  her  the 
married  daughter,  having  or  likely  to  have  a  son. 
The  widowed  and  the  barren  daughters  though  in¬ 
digent  do  not  take  at  all.  One's  wonder  becomes 
greater  when  it  is  found  that  this  dictum  is  declar¬ 
ed  to  be  true  Hindu  Law  by  modern  courts.  But 
as  the  late  Jogendranath  Siromani  very  properly 
said,  all  these  errors  are  due  to  the  fact  that  the 
great  Judges  and  Lawyers,  Hindu  and  European, 
had  no  opportunities  of  properly  studying  the  Law 
from  original  sources.'*' 

*  See  Siroitam’s  Hindu  Law. 
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The  Courts  have  also  fallen  into  error  in  holding 
that  the  daughter  takes  only  a  life-interest  like  the 
widow,  and  that  the  daughter’s  sons  tak per  capita. 

In  Bombay,  it  has  been  held  that  though  the 
Court  ought  not  to.  go  minutely  into  questions  of 
comparative  poverty  yet  where  the  difference  in 
wealth  is  marked,  poorest  daughter  of  all  takes  (i). 

It  has  been  held  in  Bengal,,  that  when  a 
maiden  daughter  takes  the  property  and  afterwards 
dies  leaving  a  son,  her  married  sister  takes  before 
her  son  (2)  and  after  the  death  of  all  the  sisters 
the  daughter’s. sons  take  per  capita .(3) 

The  son’s  daughter  and  the  grandson’s 
daughter  are  entitled  to  perform  the  Sraddha,  and 
their  sons  stand  in  the  same  position  as  daughter’s 
sons.  They  may  be  considered  as  equal  to 
daughters  and  as  Putrikas.  This  was  the  law  of 
the  ancient  Aryan  races  which  the  Rishis  do  not 
seem  to  have  altered.  But  they  are  no  heirs 
according  to  modern  Hindu  Lawyers.  They  have, 
however,  been  placed  by  the  Judges  of  Madras,  in 
the  line  of  distant  heirs  or  Bandhus  after  the  ag¬ 
nates  up  to  the  fourteenth  degree  are  exhausted  (4), 
But  the  argument  of  the  Judges  is  rather  curious. 
■They  are  Sapindas  according  to  the  definition  of  the 
Mitakshara,  but  they  come  in  only  as  Bandhus,  say 
the  Judges.  According  to  the  Bombay  Court  they  are 
not  wen  Gotraja  Sapindas,  and  can  not  take  in  pre¬ 
ference  to  a  distant  agnate,  but  may  be  Bandhus(5). 

As  regards  the  daughter’s  grandson  all  the, 
texts  writers  lay  down  that  there  is  no  express  text 

(1)  Totaw-.t  v.  Basawa,  23  Bom.  229.  (2)  .  Tinumonv  v.  Nitar.m, 

9CaJ.  154  F.  IS.  (3)  AumritoLall*.  Rajonocfcmt,  2I.  A.  133. 

(4)  Nallana  ».  1’onual,  14  Mad.  149.  Vencnta  SuBramanya  v.  Thayra- 
art,  t»  Mad.  263.  (5)  Venilal  r.  Parjaram,  ao.Bom.  173  'V.  &  Ii.  137,  496. 
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in  his  favour.  The  text  of  the  Vishnu  Purana  cited 
at  page  57,  is  ail  express  text  declaring  his  right  to 
perform  the  Sraddha.  If  the  daughter  was  a 
Putrika  her  grandson  would  take  as  a  great-grand¬ 
son,  as  I  have  already  shown.  He  would  therefore, 
take  in  the  absence  of  son,  grandson,  great-grand¬ 
son,  daughter,  daughter’s  son,  son’s  daughter's  son 
and  grandson’s  daugter’s  son.  According  to  Ben¬ 
gal  lawyers,  he  is  no  heir,  but  he  has  been  declared 
to  be  a  Bandhu  in  the  other  provinces.# 

Act  I  of  1869,  regulating  the  succession  to  the 
estates  of  Oude  Taluqdars,  lays  down  the  following 
rule  in  Section  21,  clause  4,  about  intestate  succes¬ 
sion,  “  or  in  default  of  such  son  or  descendants, 
{i.  e.,  male  lineal  descendants),  then  to  such  son  (if 
any)  of  a  daughter  of  such  Taluqdar  or  Grantee, 
heir  or  legatee,  as  has  been  treated  by  him  in  all 
respects  as  his  own  son,  and  to  the  male  lineal  des¬ 
cendants  of  such  son,  subject  as  aforesaid.”  This 
was  enacted  in  accordance  with  the  wishes  of  the 
Taluqdars  who  represented,  that  the  law  of  Putrika- 
putra  was  still  prevalent  in  their  country. 

Inheritance. 

SECTION  VI. 

TTTrsrfr^  first:  w  T<rt  339^1  ifa  %  w*ri 

ss  vs  ^  1 

(O  Indra)  as  the  daughter  being  with  her  parents 
asks  for  share  of  wealth  from  the  father’s  family.  #  * 
Rigveda,  2  M.  17  S.  7. 

*rrfr?T  ssfpst  ^tfirfs  i 
firm  sr  gfrg:  t  snirrr  s*r«r  11 

*  Krishnaya  v  Pichama,  n  Mad.  287.  Sheo  Barat  v.  Bhagawat,  ■ 
.17  All.  523.  See  Babu  Lai  v.  Nankuram,  22  Cal.  339. 
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*r  aimitm#  w  ^f^gfsnupi  1 

wrart  sprera  ^fssw'ii:  w  isfirK*!  ^'33  11 

The  sonless  man  who  carries  his  daughter  to 
another  family  having  honored  the  son-in-law  capable 
of  producing  a  son  goes  to  the  Pautra  (son’s  son) 
born  of  the  daughter  according  to  law.  The  (sonless 
father)  lives'with  careful  mind  in  the  hope  that  the 
daughter  will  be  fruitful.  The  son  does  not  give  the 
paternal  wealth  to  the  sister  for  she  receives  the 
seed  of  her  husband.  Though  the  mother  gives  birth  to 
both  son  and  daughter,  the  son  is  (producer  of  son) 
and  a  doer  of  good  works,  the  other,  i.e.  daughter 
is  to  be  given  away  with  clothes  arid  ornaments. 

Rig-Veda,  M.  3,  S.  31,  S.  1,  2. 

3WTC3  tiff!  JHTt3Y  I 

As  the  brotherless  female  comes  back  to  his 
father’s  family. 

Rig-Veda,  M.  1,  A.  18,  124. 

,*ren«TT  *3  333313: 1 

As  brotherless  females  remain  wayless. 

Atharva-Veda,  Saunaka- 

Sakha  Sanhita,  1,  17,  1. 

ffrm  yswwi  3  tfr?rr  fTfirwr.  3T?n:  1 

A  daughter  is  like  a  son,  daughter’s  son  is  son’s 
son.  Thus  has  it  been  remembered. 

Text  of  the  Veda,  cited  by  Lukshmidhara. 
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fafwT  f  sSfrr  i 

vt^^ri  H’lm  wm  ^rerax*i  u 
TitNurn  rrsjT  h^t.  g’Snr  ^f?m  *rcu  i 

riAfliHi cnf»i  f?re*5ri  =»i >y « "m!  tw  II * 

^  =n  ’ft^gci^nf^  ii 

h  ftrorftsf^r  ^4rrr.  n 

,  @fTUJT*tS  Tlf%  jJ'^S.Tj-aU^tT  I 

^tw^rcf  fauw.  ’sn^trafu  «rrf%  f%  ftstrr.  11 
^@rTT  SIT  *m  stlfri  TT  f%*?f ^"S^TTcf  ^rW  i 
TTt^t  WmTTW’l  ^SEITcT  forw  II  t 

«g:  £LI  u-3,  l^°,  rn,  m,  t*«, 

He  who  has  no  son  may  make  his  daughter  in 
the  following  manner  an  appointed  daughter  (Putrika, 
saying  to  he.r  husband),  ‘  The  (male)  child,  born 
of  her,  shall  perform  my  funeral  rites.’ 

A  son  is  even  as  one’s  self,  a  daughter  is  equal 
to  a  son  ;  how  can  another  (heir)  take  the  estate, 
while  (such  daughter  J  who  is)  one’s  self,  lives. 

The  daughter’s  son  shall  take  the  whole  estate 
;  of  his  maternal  grandfather  who  leaves  no  male 
issue. 

Between  a  son’s  son  and  the  son  of  a  daughter 
there  is  no  difference  according  to  law.§ 


*  Attributed  to  Narada  by  Gin 
Narada  Smriti. 

f  The  last  verse  is  attributed  t 
l  I  have  altered  the  translatioi 
has  added  ‘  appointed  daughter  ’  for 

§  See  Vishnu.  Daughter  here 


Devala  in  the  Vivada-Ratnakar 
as  given  in  the  S.  B.  F..  Serie: 
daughter.  The  text  speaks  of  da 

s  not  appointed  daughter,  as  the 
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But  if,  after  a  daughter  has  been  appointed,  a- 
son  be  born  (to  her  father)  the  division  (of  the 
inheritance)  must  in  that  (case),  be  equal ;  for  there 
is  no  right  of  primogeniture  for  a  woman. 

Through  that  son  whom  (a, daughter),  either 
not  appointed  or  appointed,  may  bear  to  a  husband 
of  equal  caste,  his  maternal  grandfather  has  a 
son’s  son;  he  shall  present  the  funeral  cake  and 
take  the  estate. 

Manu,  IX.  127,  130,  131,  133,  134,  136. 


ftrat<w§rsrf%  grrn*tqrq)  $f**r  TrsutffMiiuT^J^i 


^  i  ^ ,  *£. 

A  father  who  has  no  (male)  issue  may  appoint 
his  daughter  (to  raise  up  a  son  for  him)  presenting 
burnt  offerings  to  Agni  (fire)  and  to  Prajapati,  (the 
lord  of  creatures),  and  addressing  (the  bridegroom 
with  these  words),  ‘  For  me  be  (thy  male)  offspring.’ 
Some  declare,  that  (a  daughter  becomes)  an  appoint¬ 
ed  daughter  solely  by  the  intention  (of  the  father). 

Gautama,  XXVIII.  18,  19. 

ftra*wfH  jmHfa  *Twf?r  gasui  11-* 

rf^r  1 

^rerra^rt  g«r‘  ^RrrcTsrfFrrTiT  1 

wi  it  %  Wl  wqfirfH  |1 

-5( I 


tion  in  S.  B.  E.  Series  says.  There  has  been  left  untranslated.  1  have 

translated  it  “according  to  law.” 

•  The  Madana-Pariiata  reads  ( 
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It  is  declared  in  the  Veda — ‘A  maiden  who  has 
no  brothers,  comes  back  to  the  male  ancestors 
(of  her  own  family),  returning  she  becomes  their  son.’ 
With  reference  to  this  (matter,  there  is)  a  verse  (to 
be  spoken  by  the  father  when  appointing  his 
daughter) — ‘  I  shall  give  thee  a  brotherless  damsel 
decked  with  ornaments,  the  son  whom  she  may  bear 
shall  be  my  son.’ 

Vasista,  XVII.  16,  17. 

rjt  i  i  i  ^  u 

The  (male  child)  born  of  a  daughter  after  an 
agreement  has  been  made  (one  must  know  to  be) 
the  son  of  an  appointed  daughter,  (Putrika-putra.). 

Baudhayana,  P.  2,  A.  2,  K.  3,  S.  15. 

gefTWlt  x  x  <jf%rTT  3T  I 

^iwwr:  I  H  *  I  Tf  ^  I.  *  8  I  %  V8 

The  daughter  may  take  the  inheritance  of  a 
sonless  man. 


1  sr^siT:  tra:  ^ 

firar  ^ttt  m  i 

uf?r«ffTf5rft3riTTjrffrtrTf?mft'  1 

^NfT«r  srafn  tfHr’mstsBW^ra  1 
vw  ar\f<^nyUd  ftretrw  n 

f%5rrt  *fttnran  i 

frfHtsfir  n  11 

I  8-^,  8$;  S'® 
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The  third  is  the  son  of  an  appointed  daughter. 
She  is  called  an  appointed  daughter,  who  is  given 
away  by  her  father  with  the  words  :  ‘  The  son  whom 
she  bears  is  mine.’ 

A  damsel  who  ifeas  no  brothers  is  also  (in  every 
case  considered)  an  appointed  daughter,  though  she 
has  not  been  given  away  according  to  the  rule  for 
making  an  appointed  daughter. 

Through  a  son  he  conquers  the  worlds,  through 
a  son’s  son  he  obtains  immortality,  but  through  his 
son’s  grandson  he  gains  the  world  of  the  sun. 

No  difference  is  made  in  this  world  between 
the  son  of  a  son  and  the  son  of  a  daughter,  or  even 
a  daughter's  son  works  the  salvation  of  a  childless, 
man,  just  like  a  son's  son. 

Vishnu,  XV.  4-6,  46,  47. 

tow  gfrong?r-  1  tobtow-  i 

The  son  of  Futrika  is  equal  to  him  (the  son). 

Yajnavalkya. 

jpnwt  g  gwwiTOnrorg  i 

1  \o 

On  failure  of  a  son  the  daughter  succeeds, 
because  she  continues  the  lineage  just  like  a  son. 

Narada,  XIII.  50. 

nrurr  rrg*n  h 

toi  w  qfasn  tot  11 

sro*f'  f4«rr  tot  to  Trfs:  wfafahr.  wjr:  i 
tootto  gwrg  uftraftrotfroT  II 


*  Viswarupa  commentators  of  Yajnavalkya  whom  Vijnanuswara  professes, 
to  follow,  .says  in  the  text  &c*  about  inheritance,  wife  means 

pregnant  wife  iwt)  and  daughters  means  Putrikas 
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ftmi  ^  i 

TTCT^^srr  gfsntiT  ^an  »m'  anr^rincr.  w:  n 
*rf*T  TT5ncrf?I%5T  faraa  I 

■^!*e)  <^H|T3^?r  f%(«rtrll  yfrl^I  II 

^TS'ti?5!T»a,«afK  *iun*^  i 

ttwtc^  foraa*i  ce{J?r.  ^raf  wm^-  u 

^sraSHT  ®TT  SiftT  ^Tftl  4  MgSIIc(  ^JrT*[  I 

t?P4t  WrnHI^^T  ^Tc[  II 

w it  ftra^  rren:  gva  i 

cithr  Tw^Vs^t  n 

i¥^rf?r:  i 

Of  the.  thirteen  sons  mentioned  in  succession 
by  Manu,,  the  legitimate  son  of  the  body  (Aurasa) 
and  the  appointed  daughter  (Putrika)  continue  the 
family. 

As  in  default  of  ghee,  oil  is  admitted  by  the 
virtuous  as  a  substitute  (at  sacrifices),  so  are  the 
eleven  sons  (admitted  as  substitutes),  in  default  of 
a  legitimate  son  of  the  body  and  of  an  appointed 
daughter. 

No  one  but  a  legitimate  son  of  the  body  is 
declared  to  be  heir  of  his  father’s  wealth.  An 
appointed  daughter  is  said  to  be  equal  to  him.  All 
the  others  are  stated  to  have  a  claim  to  mainte¬ 
nance  only. 

Gautama  has  declared  that  a  daughter  is  ap¬ 
pointed  after  performing  a  sacrifice,  to  Agni  and 
Prajapati,  others  have  said,  that  she  is  an  appointed 
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daughter  (Putrika)  merely  by  the  intention  of  the 
\  sonless  father.* 

A  daughter  like  a  son  springs  from  each  mem  - 
ber  of  a  man.  How  then  should  any  other  person 
inherit  her  father’s  property  while  she  lives, 
j  Through  that  son  whom  (a  daughter),  either 

not  appointed  or  appointed,  may  bear  to  a  husband 
of  equal  caste,  his  maternal  grandfather  has  a 
son's  son ;  he  shall,  present  the  funeral  cake  and 
take  the  estate. f 

.  As  her  father’s  wealth  becomes  her  property 
though  kinsmen  (Sapindas)j  be  in  existence  even  so 
her  son  becomes  the  owner  of  his  mother’s  and 
’  maternal  grandfather’s  wealth. 

Vrihaspati,  XXV.  33,  34,  35,  38,  56,  57,  58. 

?npm  3  11 


The  widow,  if  chaste,  takes  the  wealth  of  the 
husband  ;  failing  her  the  daughter,  if  she  is  un¬ 
married. 

Text  of  Katyayana,  cited  in  the 
Madana-Parijata. 

TT^rTO:  I 

I 


*  The  translation  of  the  text  in  the  S.  B.  E.  Series  is  incorrect, 
has  been  translated  as  follows  “  Who  are  merely  supposed  to  be  one 
(before  her  birth.)”  See  Gautama,  xxviii.  ig. 

+  Identical  with  Manut  IX.  136. 
t  means  Sapinda.  See  Vishnu,  Rntnaknra,  Viramitrodaya, 

12 


9o 


Putrika  is  like  the  son,  says  Pracheta. 

Sankha-Lik-hita,  cited  in  Ratnakara. 

TjfWSR'T  tig^rT  ^frtlTSI^T  I  *T  VW'  I 

gfggTgrrt  rn<TT*rgfg<TrogTgT  i 

fqf3T9tS^tg^f  I 

ggrTcf  Tj^prT^tqgTcT  g^TS^T*  I 

gftggg  ggrrai:  i  rr-jurggi  g  5^'  gfsgnm  gg  i«= 
ggirig^rt-gf'fgfwrTgggjT  1 

The  Putrika  is  like  the  son  commendable. 
She  is  certainly  a  child.  The  Putrikaputra  is  the 
giver  of  the  Pinda  to  the  ancestors  of  the  father 
and  mother.  There  is  no  difference  as  between  son 
and  daughter’s  son  in  regard  to  the  spiritual  benefit 
they  confer.  Therefore  for  doubt,  the  brotherless 
damsel  should  not  be  married.  Stridhana  belongs 
to  the  daughter.  The  property  of  the  child  of  the 
mother  of  the  Putrika  is  the  share  of  the  daughter. 

rrrpg:  gfggragrr  graig:  gh'aTwnrwtg  if 

g  gar  fag  WTrrmw nr  g  h 

fagWrmggnrTfa  fggrargr  gggg  11 

gpgmnjg-tegggggrr  1 

Equal  to  the  son,  the  son  of  Putrika  be¬ 
comes  the  heir  and  participator  of  share  of  his  own 
father,  as  well  as  of  his  maternal  grandfather  who 
is  sonless,  like  a  son. 

Devala,  cited  in  Kalpataru. 


*  st^5(  *jfwnng:  wurra: — sndftn::  i 

t  The  Ratnakara  reads  HtSW*tT  W§rt  I 
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.  ?OTO[  *T  T3T%5IT  gwre^q;  II  tw.1 

To  unmarried  daughters  a  nuptial  portion  must 
be  given  out  of  the  estate  of  the  father.  The  law¬ 
fully  begotten  daughter  of  the  sonless  man  takes 
(his  share)  like  the  son. 

Devala,  cited  in  Jagannatha's 
Vivada-Bhangarnava. 

WT?rmw  tng:  fcinrt^fcrTW  ! 

fwf<T  tjfg^TT  xjwi'f  Tr^mffr: « 

1 

The  Putrika-putra  should  perform  his  mother’s 
(obsequial)  ceremonies,  of  (  the  giving  of  )  Pinda 
(and)  oblations  of  water,  by  the  gotra  of  his  mother’s 
father.  It  is  so  ordained  by  Prajapati. 

Laugakshi,  cited  in  the  Parasara-Madhava. 

5tJ  :  rPtTyrT:  ^  I 

^  «n<TpN  ftp^T  11 

I  «  *T  I 

Son,  grandson,  great-grandson,  Putrikaputra, 
daughter  and  brothers  are  the  givers  of  Pinda  in  the 
order  (mentioned). 

Vriddha  Harita,  Ch.  IV. 

*npNr  <j  *rr  *T*reT  pTOfn  1 

Avai  11 . 

inwni*ra*T  vwgwT  m  1 
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fildPl  ^tTT  5fTT  3IT  I 

ftr*nr^snww  vrrn  «r«d  dig^ift  wn  o 


That  damsel  is  known  as  an  appointed  daughter, 
who  is  made  like  a  son  by  her  sonless  father, 
either  in  his  mind,  or  in  the  presence  of  the  king, 
fire  and  relations,  or  anywhere  else,  before  concep¬ 
tion,  or  who  is  given  to  the  bridegroom  without 
taking  the  bride’s  price,  or  married  after  her  father’s 
death.  She  is  known  as  Putrika  ;  such  a  daughter 
receives  an  equal  share  from  the  paternal  share. 

Brahma  Purana,  cited  in  the  Vivada  Ratnakara. 

i  d<**u=i  i 

Let  a  .maiden  daughter  take  the  heritage  of 
one  who  dies  leaving  no  male  issue,  or  if  there  be  no 
such  daughter,  a  married  one  shall  inherit. 

Parasara,  cited  in  the  Dayabhaga.* 


*  But  not  cited  by  Madhava  or  any  ancient  co 
in  Parasara  Smriti.  Probably  it  is  spurious. 


ommentator, 
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\  ‘|j  SECTION  V. 

Succession  to  the  Estate  of  the  Childless  man.  ^ 

In  ancient,  times'  after  '  the  great-grandson  and 
the  daughter  (Putrika)  and  her  son  (and  probably  her 
grandson)  and  the  son’s  daughter’s  and  the  grand¬ 
son’s  daughter’s  son,  the  inheritance  went  to  agnates 
according  to  their  nearness  of  relationship  with  the 
deceased.  Women;-  except  daughters,  were  no  heirs. 
That  was  the.  ancient  Aryan  rule.  But  in  India 
widows  were  allowed  a  certain  portion  of  the  raov-  iJ.’J 
able  wealth  called  ftmamaw  ‘  the  widow’s  portion,’ 

In  the  Rig-Veda  we  find  mention  of  widows  going 
to  the  judgment  seat  to  claim  this  wealth.  Vyasa 
lays  down  that  this  portion  should  never  exceed 
2000  fanas,  and  Haradatta  in  the  Ujjvala  says,  that 
the  texts  of  Yajnavalkya  and  others  about  widow’s 
rights  of  inheritance  refer  to  cases  where  the  wealth 
does  not  exceed  that  amount.  This  explains  the 
rule  of  Vrihaspati  by  which  widows  could  not 
inherit  immovable  property  left  by  their.., 

husbands. 

Again,  the  rule  against  female  succession  was 
relaxe^  in  favour  of  childless  women  in  a  very 
peculiar  way.  The  childless  widow  was  allowed  to 
get  a  son  by  her  husband’s  younger  brother,  by  way 
of  what  was  called  Niyoga,*- and  failing  him  by  the 

*  This  Niyoga  seems  to  have  its  origin  in  a  custom  prevalent  among  j 
all  ancient  Aryan  races,  by  which  a  widow  was  obliged  to  marry  her  husband's  . 
nearest  kinsman.  We  find  one  of  Solon’s  laws  to  that  effect.  It  must  have 
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nearest  agnate.  The  custom  is  as  old  as  the  Rig* 
Veda,  where  allusion  is  made  to  it.  As  long- 
as  she  did  not  get  a  son,  the  widow- was  allowed  to 
enjoy  the  usufruct  of  her  husband’s  property.  If. 
she  got  no  son,  the  property  remained  with  the 
husband’s  younger  brother  or  the  nearest  Sapinda 
who  was  her  guardian.  Beyond  getting  one  son  she 
was  not  allowed  to  live  with  her  male  relation. 
Among  those  ancient  people  this  was  the  custom. 
In  course  of  time  the  custom  fell  into  disuse  for  a 
very  strange  reason.  It  was  found  that  the  widow  in 
order  to  obtain  the  property,  got  children  bvNiyoga, 
in  ways  not  sanctioned  by  the  Shastras,  and  by 
persons  of  the  same  gotra,  but  not  the  husband’s 
younger  brother.  The  temptation  was  very  great, 
and  the  rule,  found  in  Vasista,  Ch.  XVII.  65,  was 
laid  down,  that  no  appointment  should  be  made 
through  a  desire  to  obtain  the  wealth.  So  Niypga 
fell  into  disuse,  not  because  it  was  immoral,  but 
because  it  interfered  with  the  rights'  of  brothers 
and  their  sons.  Apastamba,  the  pure  legislator  of 
India,  prohibits  it  on  moral  grounds,  but  it  had 
fallen  into  disuse  long  before  the  Christian  era,  for 
rather  temporal  reasons. 

When  the  Niyoga  came  to  be  prohibited,  the 
hardship  of  the  widow’s  case  again  attracted  the 
attention  of  the  lawgivers.  They  gave  her  the  right 


was  well  contrived  against  those  who,  conscious  of  their  own  unfitness,  yet,  for 
the  sake  of  the  portion,  would  match  with  heiresses,  and  make  use  of  law  to 
put  a  violence  upon  nature  ;  for  now,  since  she  can  quit  him  for  whom  she 
S  pleases,  they  would  either  abstain  from  such  marriages,  or  continue  them  with 
.disgrace,  and  suffer  for  their  covetousness  and  designed  affront;  it  is  well 
doW  moreover,  to  confine  her  to  her  husband’s  nearest  kinsman,  that  the 
childrerl,  mayjae  of  the  same  family.” 
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to  enjoy  her  husband’s  property  during  her  life. 
The  old  Rishis  made  no  distinction  between  joint 
and  separate  property,  and  even  in  joint  family,  the 
widow  was  entitled  to  the  usufruct  of  her  husband’s 
share  during  her  life.  This  seems  clear  from  the 
texts  in  this  Section. 

In  short  the  course  of  legislation  was  as  follows  : 
— Manu  and  Gautama  ordained  that  the  property  of 
an  undivided  childless  brother  should  vest  in  the  . 
eldest  brother,  the  normal  condition  of  the  family 
then  being  jointness.  Manu,  Gautama,  Vasista  and 
Baudbayana,  all  gave  the  widow  only  the  option  to 
raise  issue  by  Niyoga,  but  no  rights  of  inheritance. 
Among  women  the  daughter  as  Putrika  had  the  same  j 
rights  as  the  son.  Apastamba  prohibited  Niyoga, 
and  gave  the  widow  no  rights  of  inheritance  at  all. 
But  the  daughter’s  right  was  left  untouched. 

When  the  Niyoga  was  prohibited,  and  when 
daughters  could  not  be  made  Putrika,  because  of 
the  difficulty  of  getting  them  married,  as  they  re¬ 
mained  in  the  gotra  of  the  father,  for  a  time  there 
was  a  great  confusion  in  the  law. 

Slowly  the  right  of  the  widow  to  inherit  her 
husband’s  property  was  established,  and  as  daughters 
at  marriage  had  to  be  declared  as  not  made  Putrika 
by  intention,  their  superior  rights  also  became 
inoperative.  It  was  thought  improper  not  to  allow 
the  daughter  to  inherit  her  father’s  property,  but  it 
was  considered  at  the  same  time  not  proper  that  she 
should  take  before  the  widow.  To  Yajnavalkya  and 
Vishnu  we  owe  this  innovation.  Narada  recognizes 
the  daughter’s  right  but  not  the  widow’s.  Vrihaspati, 
though  there  are  conflicting  texts,  followed 
Yajnavalkya.  Here  as  usual  in  suc^  cases, 
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we  find  very  conveniently  a  text  of  Vriddha- 
Manu  declaring  the  widow’s  right.  The  text  of, 
Vishnu  is  described  by  Vijnaneswar  as  the  text  of 
Vriddha-Vishnu.  But  nobody  describes  the  text  of 
Yajnavalkya  as  that  of  Vrihat  or  Vriddha  Yajna- 
valkya.  It  is  difficult  to  believe  that  Vishnu  and 
Yajnavalkya  and  Vrihaspati  could  have  deliberately 
set  aside  the  law  of  Manu.  It  is  equally  difficult  to 
believe  that  the  ancient  law  was  not  as  we  find  now 
in  Manu,  Gautama,  Vasista,  Baudbayana,  and 
Apastamba.  We  find  the  mention  of  a  great  and 
good  king,  Janaka  of  Mithilp,  repeatedly  in  Vedic 
literature.  We  find  Manu,  Vasista,  Baudhayana, 
Apastamba  mentioning  him  in  connection  with  the 
prohibition  of  Niyoga.  While  prohibiting  Niyoga 
he  might  have,  as  a  natural  consequence  of  it,  or¬ 
dained  that  the  widow  should  enjoy  the  property  of 
her  deceased  husband,  not  until  she  should  get 
a  son,  but  until  her  death,  leading  a  life  9f  chastity. 
This  will  explain  the  rule  of  chastity  and  enjoyment 
for  life.  He  also  might  have  ordained,  that  the 
daughter  not  made  Putrika  should  take  after  the 
widow.  Yajnavalkya,  the  Seer  of  the  White  Yajur- 
jveda,  was  the  Rishi  always  associated  with  Janaka, 
and  it  is  not  unlikely  that  the  innovation  should  have 
been  made  to  suit  the  changed  circumstances. 
Vishnu  and  the  compilers  of  the  existing  version 
of  Vrihaspati,  the  latter  with  some  hesitation,  were 
all  obliged  to  lay  down  the  law  as  they  found  pre¬ 
vailing  in  their  time.  This  is  the  only  suggestion 
that  I  can  offer  of  this  want  of  harmony  among 
the  law-giv©rs  in  this  matter.  o 

It  should,  hawever,  be  remembered  t&at  an¬ 
cient  commentators  like  Medhatithi  and  Haradatta 
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declared  that  the  widow  was  no  heir,  and  notwith¬ 
standing  the  texts  in  her  favour,,  her  right  was  not 
fully  recognized  till  the  publication  of  the  Mitakshara 
of  Vijnaneswara. 

'It  is  remarkable  that  Vishnu  expressly  says, 
that  a  brotherless  damsel,  even  if  not  made  so,  is 
still  a  Putrika.  That  also  seems  to  have  been  the 
opinion  of  Yajnavalkya.  The  daughter  of  a  son- 
less  man,  as  Putrika,  according  to  these  lawgivers 
takes  before  the  widow.  When,  therefore,  they 
speak  of  daughters  taking  after  the  widow,  of  a  cer¬ 
tainty,  they  did  not  mean  the  Putrikas.  Probably 
daughters  who  had  brothers  living  at  their  marriage, 
sonless  widowed  daughters,  and  married  barren 
daughters  were  meant.  It  is  very  difficult  to  ascer¬ 
tain  the  true  meaning  of  these  texts.  It  might  be 
said  that  they  purported  to  make  only  an  enumera¬ 
tion  of  possible  heirs,  but  most  of  the  commenta¬ 
tors  are  of  opinion  that  they  lay  down  an  inflexible 
order  of  succession.  The  position  of  the  daughter 
in  Vishnu's  and  Yajnavalkya’s  texts  about  inheri-  ; 
tance,  is  one  of  the  puzzles  of  Hindu  Law. 

In  this  section  will  be  found  certain  texts 
which  are  anomalous,  inasmuch  as  they  give  the 
brother  preference  over  the  father  and  .  .thus  do  not 
agree  with  the  other  texts.  Most  of  the  commen¬ 
tators  not  being  able  to  explain  them,  have  in  a  very 
fantastic  manner,  tried  to  reconcile  them  with  other 
texts,  and  some  have  tried  to  apply  them  to  peculiar 
states  of  things  such  as  the  reunited  families.  The  j 
great  ambition  of  commentators  was  to  reconcile  all 1 
conflicting  texts  by  their  ingenuity  without  any 
regard  U>  history,  and  consequently,  though  very 
learned  and  subtle,  they  are  very  far  from  being  ' 
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true  guides  on  such  matters.  Haradatta  does  not 
refer  these  texts  to  reunited  brothers,  and  after 
mentioning,  that  according  to  some,  tht  brother 
takes  before  the  father,  says  that  the  words 
‘brothers’  after  ‘father’  in  the  text  of.  Yajna- 
valkya  refers  to  half  brothers.  He  himself, 
however,  gives  the  preference  to  the  father  on 
the  ground  of  1  extreme  nearness.’  These  texts 
have  a  very  interesting  history.  We  know  of 
a  principle  of  law  prevailing  among  some  Euro¬ 
pean  Aryan  races  that  inheritance  does  not  ascend. 
In  Hindu  Law  that  seems  to  have  been  also  an 
(established  principle.*  W^find  in  the  ancient  rule 
| of  Sraddha  that  parents  and  elder  brothers  could 
;-not  perform  the  Sraddha.  The  rule  of  inheritance 
imust  have  corresponded  with  that  rule,  and 
(brothers  took  before  the  father,  and  the  younger 
i  brother  before  the  elder.  That  this  was  the  law 
,/  is  indicated  by  the  Burmese  Manu,  (which'  was 
1  no  doubt  based  on  Manu’s  law  as-  it  existed  in 
Buddhistic  times), f  which  lays  down  the  rule  that 
inheritance  does  not  ascend. 

The  rule  in  Buddha’s  time  seems  to  have 
been  that  son,  daughter,  brother,  father,  mother 
and  sagotras  took  the  inheritance  in  the  order 
mentioned.  This  rule  was  afterwards  modified  when 
the  Smritis  were  written,  there  being  little  doubt  that 
most  of  them  were  composed  from  older  materials 
after  Asoka’s  time  at  the  least.  It  will  follow  that 
the  present  version  of  Manu  and  the  fragm^ts  of  j 
Sankha-Likhita  and  Devala  were  anterior  to  | 
Buddha’s  time.  Vishnu  and  Yajnavalkya  and  the  l 

*  The  Ratnakara  says  that  the  brother  takes  before  the  father,  property 
other  than  ancestral  t  See  Burmese  Manu,  2nd  Edn.  p.  277. 
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i  other  metrical  Smritis,  except  Narada,  were  compos¬ 
ed  when  Buddhism  lost  its  hold  of  India. 

The'5  law  laid  down  by  Yajnavalkya  should  be 
read  in  the  light  of  the  law  as  found  in  Vishnu. 
Pitaran  in  Yajnavalkya  means  parents.  The  com¬ 
mentators  of  the  Mitakshara  school  say,  that  as  the 
mother  is  superior  to  the  father,  she  should  take  first. 
The  Pundits  of  the  Dayabhaga  school  say,  that  the 
father  is  superior  to  the  mother.  Srikrishna  and 
Varadraja  say,  that  they  both  inherit  together.  But 
there  is  no  divergence  between  Vishnu  and  Yajna¬ 
valkya,  and,  therefore, ^Vishnu’s  text  should  be  con¬ 
sidered  as  laying  down  the  same  law  as  Yajna- 
valkya’s.  The  order  of  succession  according  to  the 
later  lawgivers,  all  of  whom  should  be  -considered 
as  laying  down  the  same  rule,  is  as  follows  : —  '  , 

(i)  Son,  grandson,  great-grandson.  (2)  Pu-~J 
trika,  Putrika-putra,  (Putrika’s  grandson  also,  accord-  j 
ing  to  the  principle  which  gives  the  Putrika  the: 
rights  of  a  son).  (3)  Subsidiary  sons.  (4)  Widow. 
(5)  Unmarried  daughter.  (6)  Married  daughter. 
(7)  Daughter’s  son.  (8)  Father.  (9)  Mother.  (10) 
Brother,  (n)  Brother’s  son.  (12)  Brother’s  grandson. 
So  on,  to  the  great-grandfather’s  great-grandson. 

(13)  Sapindas  of  the  same  gotra  to  the  seventh; 
degree,  the  nearer  taking  before  the  more  remote. 

(14)  Members  of  the  same  family  called  Sakulyas 

or  Sagotras.  (15)  Relations  of  different  families, — 
Bandhus  or  Sambandhi-Bandhavas,  the.  nearer 
taking  before  the  more  remote.  (16)  Disciple, 
Teacher,,  Fellow-student,  King,  &c.  1 

This  is  the  law  laid  down  by  Yajnavalkya, 
Vishnu,  Vrihaspati,  Vriddha-Harita,  and  the  other 
modern  Rishis,  cited  in  this  chapter.  . 
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According  to  one  of  those  texts  of  Vrihat- 
Manu,  always  very  conveniently  found  when  a 
variation  of  the  law  of  Manu  has  to  be  established, 
it  has  been  held  by  some  of  the  commentators,  that 
for  the  purposes  of  the  law  of  inheritance,  agnatic 
relationship  ceases  with  the  ‘  fourteenth  person.’ 

Now  let  us  see  what  is  the  law  according  to  the 
commentators. 

According  to  Medhatithi  the  widow  is  no  heir 
and  is  only  entitled  to  maintenance,  and  he  further 
says, 'that  the  daughter’s  son  in  Manu’s  text  about 
inheritance  refers  to  the  Putrika-putra. 

According  to  Viswarupa,  the  widow  in  Yajna- 
valkya’s  text  means  a  pregnant  widow  and  daughters 
means  putrikas 

According  to  Haradatta  the  order  of  succession 
after;  the  lineal  descendants  is  as  follows  :  father, 
uterine  brother,  his  son,  half-brother,  his  son, 
paternal  uncle.  The  females,  mother,  &c.  receive 
only  maintenance.  The  text  of  Yaj naval ky a  about 
the  widow  should  be  read,  according  to  him,  in  the 
light  of  the  text  of  Vyasa,  i.  e.,  she  takes  when  the 
estate  of  .the  husband  does  not  exceed  2000  panas. 

According  to  the  Mitakshara  the  order  of  suc¬ 
cession  is  as  follows  : — 

(1)  Son,  Grand^jn,  Putrika-pufcra,  Secondary 
sons.  (2)  Widow.  '  (3)  Unmarried  daughter.  {4) 
Unprovided  daughter.  (5)  Provided  daughter.  (6) 
Daughter’s  son.  (7)  Mother.  (8)  Father.  (9) 
Uterine  brothers.  (10)  Step-brothers.  (11)  Brother’s 
sons.  (12)  Grandmother.  (13)  Grandfather.  (14) 
Paternal  uncle.  (15)  Paternal  uncle’s  sons.  (16) 

*  vatoa  iz#t?rwf«6aT  gfaan  t  viswaiupa  is  the 

Earliest  commentator  of"  Yajnavalkya  whom  Vijnaneswara  professes  to-  follow. 
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Great-grandmother.  (17)  Great-grandfather.  '  (18) 
Great-grandfather’s  sons.  (19)  Great-grandfather’s 
grandsons  :  so  on,  up  to  the  seventh  degree  ;  and 
after  these  Sapindas,  other  agnates  up  to  the  four¬ 
teenth  degree,  or  so  far  as  name  and  relationship 
are  known  ;  and  after  them  Bandhus,  i.  e.,  father’s 
sister’s  son,  &c.,  Bandhus  may  mean  Sapindas  of 
different  gotras. #  Vijnaneswara,  however,  has  fallen 
into  the  strange  error  of  considering  that  the  text  of 
Yajnavalkya  lays  down  an  inflexible  order,  and,  there¬ 
fore,  after  brother's  son  comes  the  grandfather,  and 
he  cannot  find  a  place  for  the  brother's  grandson. 

The  Parasara  Madhava  and  the  Saraswati 
Vilasa  follow  the  Mitakshara.  The /Apararka  agrees 
with  the  Mitakshara  excepting  that  it  places  the 
father  before  the  mother. 

The  Smriti  Chandrika  lays  down  the  following 
order 

(1)  Son,  grandson,  great-grandson.  (2)  Adop¬ 
ted  son.  (3)  Chaste  widow,  married  in  an  approved 
form,  having  a  daughter,  (if.  without  daughter  she 
takes  only  the  moveable  property).  (4)  Unmarried 
daughter.  (5)  Married  but  unprovided  daughter.  (6) 
Provided  daughter.  (7)  Father.  (8)  Mother.  (9) 
Grandmother.  (10)  Uterine  brother.  (11)  Half- 
brother.  (12)  Full  brother’s  $n.  (13)  Half-brother’s 
son.  (14)  Son  of  the  grandfather.  (15)  Grandson 
of  the  grandfather.  (16)  Son  and  (17)' Grandson 
of  the  great-grandfather.  (18)  Son  and  the  (19) 
Grandson  of  the  great-great-grandfather.  (20)  Son 
and  (2 Grandson  of  the  great-great-great-grand- 
father.  (22)  Son  and  (23)  Grandson  of  the  last 
Sapinda.  (24)  Sons,  and  after  them  (25)  Grandsons  of 
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the  Samanoclakas.  (26)  Bandhavas,  i.e.,  father's 
sister’s  son,  mother’s  sister’s  son,  mother’s  brother’s 
son,  of  self,  of  the  father  and  then  of  the  mother. 
(27)  One  who  may  be  somehow  considered  equal  to 
the  above.  (28)  Preceptor,  &c. 

There  is  no  place  for  the  grandfather  and 
great-grandfather,  &c.,  in  the  above  table,  except  as 
sons  of  their  fathers,  nor  for  the  great-grandsons  of 
the  Sapindas.  Females  except  those  that  are  men¬ 
tioned,  are  expressly  excluded. 

The  Vivada-Chintainani  follows  the  Mitakshara. 
According  to  it,  however,  the  daughter’s  son  takes, 
after  the  father,  and  in  property  other  than  ances¬ 
tral,  the  brother  takes  before  the  father,  according 
to  the  text  of  Paithinasi.  It  makes  specific  men¬ 
tion  of  great-grandsons  as  heirs,  and  probably 
father’s  great-grandson  comes  after  the  father’s 
grandson  according  to  it.  It  further  mentions  the 
maternal  uncle  as  an  heir,  but  makes  no  mention 
of  the  Bhinna-gotra  Sapindas,  and’gives  the  wealth, 
except  that  of  a  Brahmana,  on  failure  of  Bandhus, 
to  the  king. 

The  most  remarkable  among  these  books,  is  the 
Nibandha  called  the  Mayukha.  According  to  it  the 
order  of  succession  is  as  follows  : — 

(I)  Son,  grandson,  great-grandson.  (2)  Put-, 
rika-putra.  (3)  Adopted  son.  (4)  Widow  if  chaste. 
But  she  takes  immoveable  property,  only  if  she  has 
got  a  daughter,  as  in  the  Smriti-Chandrika. 

(5)  Daughter,  (unmarried,  unprovided  and 
then  the  provided  one).  (6)  Daughter’s  eon.  (7) 
Father.  (8)  Mother. 

(9)  Uterine  brother.  (10)  His  son. 

(I I)  Gotraja  Sapindas,  among  whom,  the  grand- 
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mother,  is  the  first,  being  mentioned  by  Manu.  After 
her  comes  the  sister,  for  being  born  in  the  gotra  she 
is  gotraja,  and  because  Vrihaspati  has  laid  down, 
that  among  Sakulyas  and  Bandhavas  whoever  is 
nearest  takes  the  inheritance.  After  her  come  the 
paternal  grandfather  and  the  half-brother  who  take 
equally,  their  propinquity  being  equal.  In  their  de¬ 
fault,  the  paternal  great-grandfather,  the  father’s 
brother  and  the  sons  of  the  half-brother  take  equally. 
Thus  “  all  the  Sapindas  and  Samanodakas  take  in 
the  order  of  propinquity.”  Samanodaka  relation¬ 
ship  ceases  when,  the  agnatic  relationship  is  for¬ 
gotten,  and  not  with  the  fourteenth  person. 

(12)  Bandhus,  father’s  sister’s  son,  &c.,  enu¬ 
merated  above,  take. 

Some  commentators,  such  as  Balambhatta, 
Nanda-Pandita  and  Kamalakara  in  his  Nirnaya- 
Sindhu  would  include  the  sister  and  the  daughter- 
in-law  among  heirs.  Nanda-Pandita  gives  the  in¬ 
heritance  to  the  daughter’s  daughters,  in  default  of 
daughter’s  sons,  and  to  the  sister  after  the  brother. 
Kamalakara  in  his  Vivadatandava,  however,  em¬ 
phatically  repudiates  the  rights  of  these  female 
heirs. 

Among  the  Bengal  lawyers,  Kullukabhatta 
ranks  first.  According  to  him  the  order  of  succes¬ 
sion  is  as  follows :  son,  grandson,  great-grandson, 
the  Putrika,  the  Putrika-putra,  secondary  sons, 
widow,  daughter  not  Putrika,  parents,  uterine  bro¬ 
ther,  brother’s  son,  paternal  grandmother,  after  her 
the  nearest  Sapinda,  i.e .,  on  failure  of  the  descen¬ 
dants  of  the  grandfather,  the  descendants  of  the 
great-grandfather  take.  After  the  Sapinda's  come 
the  Samanodakas. 
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According  to  the  Dayabhaga  the  following  is 
the  order  of  succession  :  - 

(i)  Son,  grandson,  great-grandson.  (2)  Putrika- 
putra  (who  takes  equally  even  with  an  after-born 
son).  (3)  subsidiary  sons. 

(4)  Widow.  (5)  Maiden  daughter,  betrothed 
daughter,  daughter  having,  or  likely  to  have  a  son, 
(because  according  to  the  Dayabhaga  “  Vrihaspati 
says,  that  the  appointed  or  not  appointed  daughter, 
to  continue  the  male  line,  takes  the  property”). 

A  barren-daughter  or  a  sonless  widowed 
daughter  can  not,  according  to  the  Bengal  lawyers, 
inherit  at  all.  This  is  against  all  the  Smritis  and 
all  the  commentators,  and  is  a  glaring  instance  of 
the  bigotry  and  ignorance  of  the  Pundits  of 
Bengal. 

(6)  Daughter’s  son.  (7)  Father,  mother,  (not 
the  step-mother)  full-brother,  half-brother,  full-bro¬ 
ther’s  son,  half-brother’s  son,  brother’s  son’s  soni 
father’s  daughter’s  son,  in  the  order  mentioned. 

(8)  Grandfather,  grandmother,  grand-father’s 
son,  grandson,  great-grandson,  and  daughter’s  son, 
in  the  order  mentioned.* 

(9)  Great-grandfather,  great-grandmother, 
great-grandfather’s  son,  grandson,  great-grandson, 
and  daughter’s  son  in  the  order  mentioned. 


separated  full  brother  takes  equally  with  a  joint 

preference  to  full-sister’s  son  over  half-sister’s 
Sangraha  he  does  not  make  the  distinction..  It  is 
of  Acharyya-Churamani.  In  the  synopsis,  it  is 
Acbaryya-Churamani,  an  earlier  commentator  of 


larated  full  brother,  but  a 
ia]f-brother.  Srikrishna  in 
the  Dayabhaga  gives  the 
son,  but  in  his  Dayakrama- 
mentioned  to  be  the  opinion  • 
possible,  that  the  opinion  of 
he  Dayabhaga,  might  have 
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(to)  Maternal  uncle,  and  the  like  who  offer 
Pinda  to  the  maternal  grandfather  and  who  are 
included  in  the  term  Bandhu.  The  maternal  grand¬ 
father  is  not  mentioned.  Gimutavahana  found  it 
difficult  to  give  him  a  place,  upon  the  theory  pro¬ 
pounded  by  him. 

(n)  Sakulyas,  Samariodakas.  (12)  Disciple, 
teacher,  &c.  But  the  king  never  takes  except  in  the 
case  of  the  want  of. a  good  Brahmana  in  the  village. 
The  king  should  in  no  case  take  the  property  of  a 
Brahmana. 

Raghunandana  and  Srikrishna  have  amplified 
the  rule  of  Dayabhaga  by  putting  in  the  maternal 
grandfather-before  the  maternal  uncle. 

Raghunandana  says  further,  that  the  Bandhus, 
?■<?.,  father’s  sister’s  son,  mother’s  sister’s  son  &c., 
enumerated  by  the  commentators  of  the  Mitakshara 
school  also  take.  Most  of  them,  it  should  be  re¬ 
membered,  do  not  confer  any  spiritual  benefit. 

According  to  Srikrishna,  the  full  brother’s 
grandson  takes  before  the  half  brother’s  grandson. 
He  also  lays  down  that  the  maternal  grandfather, 
maternal  great-grandfather,  and  their  sons,  grand¬ 
sons,  great-grandsons,  and  daughter’s  sons  take  in 
the  same  way  as  do  the  paternal  Sapindas. 

It  will  be  apparent  from  the  above,  that  the 
law  as  laid  down  by  the  Commentators,  is  of  a  con¬ 
tradictory  and  uncertain  character,  and  has  not 
been  followed  even  in  the  provinces  where  their 
authority  is  said  to  be  supreme.  The  Courts  have 
not  followed  them  implicitly,  and  it  is  a  great  error 
to  give  effect  to  their  law  as  customary  law. 

Having  regard  to  the  texts  and  also  the  law 
enunciated  by  the  Commentators,  the  reasons 
*4, 
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given  for  their  decision  by  the  Judges  in  settling 
the  law  of  inheritance  in  India,  as  it  now  stands,  - 
will  appear  to  the  reader  to  be  very  ingenious  but 
rather  fanciful. 

I  proceed  to  record  the  law  as  laid  down  by 
our  Courts.  In  1863  the  Privy  Council  in  the 
case  of  Katam  Natchear  v.  The  Raja  of  Shiva- 
-juaga  (9  Moor  610)  enunciated  the  principles  of  the 
Hindu  Law  of  inheritance  in  the  following  words  : 

“  There  are  in  the  Hindu  Law  two  leading  rules  of 
■  inheritance, — that  founded  on  the  religious  duty 
and  superior  efficacy  of  oblation  and  sacrifice; 
and  that  of  survivorship.  Where  the  latter  rule  can 
not  apply  the  former  must  be  resorted  to.”  It  is 
now  admitted  on  all  hands  that  these  propositions 
can  not  be  supported.  The  principles  supposed  to 
underlie  the  law  of  inheritance  of  the  Hindus, 
so  far  as  Bengal  is  concerned,  wtiere  firmly  estab¬ 
lished  by  the  Full  Bench  of  the  Calcutta 
High  Court  in  1870  in  the  case  of  Guru  Govinda 
j  Shaha  v.  Anand  Lai  Ghose,  13  W.  R.  F.  B.  p.  50. 

S  The  late  Justice  Dwarka  Nath  Mitter,  undoubtedly 
i  a  very  ingenious  and  eloquent  judge,  in  delivering 
the  judgment  of  tbe  Full  Bench,  laid  down  the  guid¬ 
ing  principle  in  the  following  terms  :  11  that  the 
Hindoo  Law  of  Inheritance,  in  the  widest  accepta¬ 
tion  of  the  term,  is  essentially  based  upon  consi¬ 
derations  relating  to  the  spiritual  welfare  of  the 
deceased  proprietor,  is  a  proposition  beyond  all 
dispute.  All  the  ancient  Rishis  or  Hindoo  sages 
whose  texts  are  regarded  as  the  fundamental  source 
of-  that  law,  and  all  the  commentaries  on  it  whose 
opinions  are  recognized  as  authorities  in  the  differ¬ 
ent  schools-  current  in  the  country,  are  unanimously 
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agreed  in  accepting  these  considerations  as  their 
chief,  if  not  as  their  exclusive,  guide.  The  author 
of  the  Dayabhaga  is  no  exception  to  the  rule.  On 
the  contrary,  he  is  clearly  and  expressly,  of  opinion 
as  we  will  presently  show,  that  the  whole  theory 
of  inheritance  is  founded  upon  the  principle  of  spiri¬ 
tual  benefit,  and  that  it  is  bythat  principle,  and  that 
principle  alone,  that  every  principle  relating  to  it  must 
be  determined.”  Babu  Golap  Chunder  Sarcar  and 
the  late  Dr.  Jogendra  Nath  Siromani  have  attributed 
the  errors  of  the  great  judge  to  his  ignorance  of 
Sanskrit.  Indeed  the  imperfect  knowledge  of 
Sanskrit  and  Hindu  Law,  of  our  lawyers  justified 
the  judgment,  and  without  its  emphatic  assurance  it 
would  never  have  been  accepted  by  European  judges. 
Since  then,  all  the  High  Courts  have  agreed  in 
regarding  the  'principles  enunciated  above  as  un¬ 
founded,  except  under  the  Dayabhaga  School.  The 
judges  of  the  Madras  Court  in  a  recent  case  say  : 
“  Though  the  doctrine  of  religious  benefit  has  exer¬ 
cised  very  much  influence  upon  many  of  the  great 
writers  on  Hindu  Law,  yet  it  is  now  rightly  recogniz¬ 
ed,  that  Vijnaneswara,  as  well  as  most  of  (his  fol¬ 
lowers,  put  their  system  on  a  radically  different 
basis.”*  It  has  also  been  practically  decided  by  two 
Full  Benches  of  the  Calcutta  and  Allahabad  High 
Courts  that  the  rules  of  inheritance  under  the 
Mitakshara  are  applicable  only  to  the  separate  pro¬ 
perty  of  a  deceased  person,  where  there  is  no  scope 
for  the  rule  of  survivorship.!  It  still  remains  one  of 


*  BaJusami  v.  Nara 
T9  All.  215. 


Lai,  2  Cal.  379- 


'  Mad.  347.  See  Suba  Sing;  v.  Sarfara- , 
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the  curiosities  of  legal  literature  how  it  could  be 
gravely  asserted,  that  all  the  Rishis  and  the  Com-, 
mentators  of  the  different  schools  “  are  unanimously 
agreed  in  accepting  these  principles  (i.e.,  of  spiritual 
benefit)  as  their  chief,  if  not  as  their  exclusive, 
guide,”  or  that  11  there  are  in  the  Hindu  Law  two 
leading  rules  of  inheritance —that  founded  on  the 
religious  duty  and  superior  efficacy  of  oblation  and 
sacrifice ;  and  that  of  survivorship.  Where  the 
latter  rule  can  not  apply  the  former  must  be  re¬ 
-sorted  to.”* 

The  law  of  inheritance  as  administered  in  our 
■  Courts  was  thus  originally  founded-on  error,  and  the 
j  natural  result  followed,  that  the  judges  went  on  from 
|  one  error  to  another.  Many  of  the  mistakes  were 
found  out  by  the  judges  afterwards  when  it  was  too 
late.  One  can  not  help  admiring  the  ingenuity 
and  ability  of  our  judges  when  be  finds  that  the  law 
made  by  them,  though  it  has  deviated  greatly  from 
true  Hindu  Law  and  reason,  is  still  systematic 
and  logical. 

1  The  principles  laid  down  by  the  late  Justice 
Mitter,  are  still  good  law  under  the  Dayabhaga 
School  as  administered  in  Bengal.  In  the  judg¬ 
ment  of  the  above-mentioned  Full  Bench  that 
learned  judge,  after  laying  down  that  among 
females  none  but  the  widow,  the  daughters  (except 
those  that  are  barren  and  sonless),  the  mother  and 
grandmothers  are  heirs,  proceeds  to  say  :  11  As  to 
the  male  heirs  we  may  divide  them  into  the  following 
classes : — 


i  *  It  should  here  be  observed  that  the  principle  of  survivorship  was  un- 
known  to  Hindu  Lawgivers.  The  matter  is  fully  dealt  with  in  the  Chapter  on 
i  11  Joint  family.” 
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1.  Sapindas,  strictly  so  called,  or  in  other 
words,  relatives  connected  through  the  medium  of 
undivided  oblations. 

2.  Sacoolas  or  relatives  connected  through 
the  medium  of  divided  oblations. 

3.  Surnanoducas  or  relatives  connected 
through  libations  of  water.  - 

4.  Certain  specified  strangers  ,  commencing 
with  the  spiritual  preceptor  and  ending  with  the 
learned  Brahmin.” 

.  Sapindaship  is  next  defined.  “  The  whole 
doctrine  of  Sapinda  is  contained  in  the  following 
passage  of  the  Dayabhaga. 

‘  Since  the  father  and  certain  other  ancestors 
partake  of  three  oblations  as  participating  in  the 
offering  at  obsequies,  and  since  the  son  and  other 
descendants  to  the  number  three,  present  oblations 
to  the  deceased  (or  to  be  shared  by 'this  manes)  and 
he  who  while  living  presents  an  oblation  to  an  an¬ 
cestor,  partakes  when  deceased  of  oblations  pre¬ 
sented  to  the  same  person  ;  therefore,  such  being 
the  case,  the  middlemost  of  seven  who,  while  living, 
offered  food  to  the  manes  of  ancestors,  and  when 
dead,  partook  of  offerings  made  to  them,  became  the 
object  .tp  which  the  oblations  of  his  descendants 
were  addressed  in  their  lifetime,  and  shares  with 
them,  when  they  are  deceased,  the  food  which  must 
be  offered  by  the  daughter’s  son  (and  other  descend¬ 
ants  beyond  the  third  degree).  Hence,  those  an¬ 
cestors  to  whom  he  presented  oblations,  and  those 
descendants  who  present  oblations  to  him,  partake 
of  an  undivided  offering  in  the  form  of  (Pinda)  food 
at  obsequies.  Persons  who  partake  of  such  offer¬ 
ings  are  Sapindas.’ Colebrooke’s  Dayabhaga,  Ch.XJ, 
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bee.  I.  38.  Il  is  clear  from  the  above  passage  that 
if  two  Hindoos  are  bound,  during  the  respective 
terms  of  their  natural  life,  to  offer  funeral  oblations 
to  a  common  ancestor  or  ancestors,  either  of  them 
would  be  entitled  after  his  death  to  participate  in 
the  oblations  offered  by  the  survivor  to  that  ances¬ 
tor  or  ancestors,  and  hence  it  is  that  the  person  who 
offers  these  oblations,  and  the  person  to  whom  they 
are  offered,  and  the  person  who  participates  in  them 
are  recognized  as  Sapindas  of  each  other.”  The 
judgment  then  mentions  that  these  remarks  should 
be  read  in  connection  with  the  Parvana  Sradha. 
It  also  deals  with  the  question  of  the  relative 
position  of  Sapindas',  and  lays  down  the  following 
principles:  ‘‘Thus  among  the  Sapindas  those  who  are 
competent  to  offer  funeral  cakes  to  1  he  paternal 
ancestors  of  the  deceased  proprietor  are  invariably 
preferred  to  those  who  are  competent  to  offer  such 
cakes  to  his  maternal  ancestors  only.  ..Similarly 
those  who  offer  a'  larger  number  of  ..cakes  .of  a 
particular  description  are  in-variably  preferred  to 
those  who  offer  a  less  number  of  cakes  of  the  same 
description  ;  and  where  the  number  of  such  cakes  is 
equal,  those  that  are  offered  to  nearer  ancestors  are  ‘ 
always  preferred  to  those  offered  to  more  distant 
.  ones.  The  same  remarks  are  equally  applicable  to 
Sakoolas  and  Sumanudocas.” 

The  judgment  also  deals  with  the  rights  of 
female  heirs,  and  after  laying  down  that  on  spiritual 
grounds  the  widow,  the  mother,  the  grandmother, 
the  great-grandmother,  and  the  daughter,  (maiden 
or  having  or  likely  to.  have  a  son),  alone  are 
heirs,  says — ‘‘and  hence  it  is  that  those 
daughters  who  are  barren  or  childless  widows  are 
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carefully  excluded  from  the  line  of  inheritance.” 
The  sweet  reasonableness  of  the  law  is  next  asserted 
'tithe  following  -words:  “  ‘Decision  must  not  be  made’ 
says  Vrihaspati  'solely  by  .having  recourse  to  the 
letter  of  written  codes ;  since  if  no  decision  were 
made  according  to  the  reason  of  the  law  there  might 
be  a  failure  of  justice.’  That  this  rule  of  construc¬ 
tion  is  perfectly  consistent,  with  the  dictates  of  good 
sense  and  natural  justice  is  beyond  all  question.” 

It  should  be  observed,  that  the  passage  from 
the  Dayabhaga  quoted  by  Mr.  Justice  Mitter 
is  only  the  Commentary  of  Gimutavahana  on  the 
well  known  text  of  Baudhayana  cited  in  this 
section,  on  the  wrong  assumption  that  Daya  means 
Pinda  and  Pinda  means  Sraddha  offerings 
in  that  text.  It  is  not  of  much  moment  whether 
the  meaning  of  Daya  given  by  Gimutavahana  is 
right  or  not,  for  it  will  not  alter  in  any  way  the  rule 
of  Sapinda  relationship  among  male  ascendants  and 
male  descendants  to  the  third  degree  spoken  of 
there.  How  Gimutavahana  makes  use  of  it,  is 
that  he  makes  all  the  seven  agnates  mentioned 
there  participate  in  the  oblations  offered  by  the 
daughter’s  son  of  any  one  of  them,  and  thus 
makes  the  latter  an  heir  to  all  of  them,  as  spiritual 
benefit  is  derived  from  him  by  them.  But 
even  Gimutavahana  would  have  stood  aghast, 
if  told  that  ‘‘it  is  clear  from  the  above  passage 
(cited  from  the  Dayabhaga)  that  if  two  Hindus 
are  bound  to  offer  funeral  oblations  to  a  common 
ancestor,  either  of  them  would  be  entitled  after 
his  death  to  participate  in  the  oblations  offered 
by  the  survivor  to  that  ancestor.”  According  to 
this  rule  the  daughter’s  son,  if  dead,  would  be 
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entitled  to  participate  in  the  oblations  offered  to 
his  maternal  grandfather  by  the  son  of  the  latter,  as 
both  the  son  and  daughter's  son  are  under  the  obli¬ 
gation  to  offer  oblations  to  the  said  ancestor.  The 
absurdity  of  the  proposition  will  be  apparent  to  any¬ 
body  knowing  anything  of  the  rule  of-  Sraddha. 
Even  the  Dayabhaga  seems  to  be  little  read  by  our 
Lawyers  for  the  position  taken  by  Gimutavahana 
is  made  clear  in  Ch.  XI,  Sec.  VI,  12-14,  where 
the  reason  of  the  succession  of  the  maternal 
uncle  and  the  like,  is  said  to  be,  that  they  offer  pin- 
das  to  the  maternal  grandfather  to  whom  the  propo¬ 
situs  was  bound  to  offer  oblations.  The  difficulty 
which  Gimutavahana  felt  was  to  place  these  heirs 
in  the  category  of  Sapindas.  It  is  ,  not  to  be  won¬ 
dered  at,  that  our  Lawyers  are  not  aware  of  this 
difficulty,  for,  the  particular  passage  dealing  with 
the  matter  was  left  untranslated  by  Colebrooke  in  V. 
19,  Section  VI,  Chapter  XI.  The  passage  runs  thus 

: — which  means  his 
own  daughter's  son,  or  his  father’s  daughter’s  son, 
or  j.hose  sprung  from  a  different  family  as  the 
maternal  uncle  and  the  like,  are  Sapindas,  because 
they  offer  the  Traipurushic  Pinda  *  attaching  to 
father's  or  mother’s  family  or  are  related  through 
the  obligation  to  offer  the  Pinda  to  the  same  person.’ 
Even  the  ingenuity  of  Gimutavahana  could  not 
invent  a  better  reason  than  that.  According  to 
him,  the  maternal  relations  are  Sapindas,  because 
they  offer  pindas  to  a  person  to  whom  the  deceased 
also  was  under  an  obligation  to  offer  a  Pinda. 
Gimutavahana,  probably  anxiou|  to  Advance  the 
interests  of  the  sister’s  son  wrote  his  famous 
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treatise  making  spiritual  benefit  the  basis  of  the 
.  Law  of  Inheritance,  and  brought  in  the  daughter's 
sons  of  father,  grandfather  and  great-grandfather, 
|  and  also  the  maternal  uncle  and  his  son  and  grand¬ 
son  iu  .the  category  of  Sapinda  heirs.  The  niceties 
of  modern.  Courts  were  not  recognized  by  him.  His 
rule  was  a  simple  one  as  we  have  already  seen.  .  We 
need  not  discuss  the  matter  further.  Let  us  proceed 
to  discuss  the  relative  rights  of  the  heirs  accord¬ 
ing  to  the  Bengal  School  as  decided  by  the  Courts, 
j  After  the  daughter’s  son,  the  father  takes,,  and 

!’  then  the  mother  (1).  But  a  step-mother  is  no  heir, 
I  on  the  doubtful  ground  that  she  does  not  partici- 
j.  pate  in  the  oblations  offered  by  the  step-son  (2). 
i  After  the  mother,  comes  the  whole  brother 

who  is  preferred  to  the  half-brother  even  in  respect 
of  undivided  immovable  property  (3).  The  half- 
brother  takes  along  with  the  full-brother,  when  the 
former  is  divided  -and  the  latter  undivided.  An 
undivided  full-brother  takes  before  a  divided  full- 
brother  (4).  The  son  of  the  full-brother  however 
takes  before  the  son  of  the  half-brother  (5). 

The  order  of  succession  after  the  brother  as 
recognized  by  our  courts,  according  to  the  Daya- 
bhaga  School,  is  as  follows  :  Brother's  son,  brother’s 
grandson,  sister’s  .  son,  grandfather,  grandmother, 
grandfather’s  son;  grandson,  great-grandson,  and 
daughter’s  son  in  the  order  mentioned,  great-grand- 

(1)  Heralatu  v.  Goluck,  7  S.  D.  127. 

(2)  Lakhi  v.  Bhairab,  5  S.  D.  315-  Lai  .loti  v.  Mussumat  Duranc, 
B.  L.  R.  Spl.  Vol.  O7  F.  B. 

(3)  Rajkfehor  V.  Gobind,  1  Cal.  27.  F-  B.  Sheosundary  a.  Pirthcc, 

'  4) .  Kcsabram  11.  Nujafcishor,  n  W.  R.  308.  (51  Kylasli  Guru,  3 

W.R«.  StcSW.  R.9S- 


j  father,  great-grandmother,  great-grandfather’s  son, 
i  grandson,  great-grandson,  and  daughter's  son  in 
|  the  order  mentioned.  After  these  heirs  come  the 
;  eight  daughter’s  sons,  vis.,  (i)  son’s  daughter’s  son, 

:  (2)  grandson’s  daughter’s  son,  (3)  father’s  son’s 
i  daughter’s  son,  (4)  father’s  grandson’s  daughter's 
;  son>  (5)  grandfather’s  son’s  daughter’s  son,  (6)  grand- 
;  father’s  grandson’s  daughter’s  son,  (7)  great-grand- 
j  father’s  son’s  daughter’s  son,  (8)  great-grandfather’s 
grandson’s  daughter’s  son  (a).  As  regards  the  first 
two,  there  is  no  case  actually  deciding  their  position. 
But  from  the  opinions  expressed  and  the  principles 
established  by  the  decided  cases,  they  would  rank 
with  the  rest,  among  distant  heirs.  .  As  regards 
the  other  six  there  are  very  few  cases  deciding  their 
relative  positions.  It  has,  however,  been  decided  that 
a  grandson’s  daughter’s  son  of  a  nearer  ancestor, 
excludes  the  son’s  daughter’s  son  'of  a  more  dis¬ 
tant  ancestor  (6).  If  the  eight  daughter’s  sons 
mentioned  above,  are  to  come  after  the  heirs 
mentioned  in  the  Dayabhaga,  the  Dayatattwa  and 
the  Dayakrama-Sangraha,  they  should  come  after 
the  maternal  relations  mentioned  in  them.  It  has  how¬ 
ever  been  held  in  a  recent  case,  (c)  in  which  a  father's 
brother’s  daughter’s  son  was  preferred  to  a  mother’s 
brother’s  son,  that  they  come  before  the  maternal 
relations.  The  theory  of  spiritual  benefit  and  the 
principles  based  on  it,  were  once  again  enunciated 
in  that  case  in  the  following  words.  “  The  wealth 
of  a  deceased  person,  who  can  no  longer  have  tem- 

<«)  Govind  Prasad  r.  Muhesh  Chandra,  23  W.  R.  117.  See  also  4  Cal. 
411  ;  1 5  Cal.  780;  '18W.  R.  33.  C-opal  Chunder  v.  Haridas,  II  Cal.  343. 
Dina  Nath  v.  Mothoor,  6  S.  D.  27 

(//)  Prannath  v.  Suruth,  8  Cal.  460 
(r)  flraja  Lal.r.  Jihan  Kristo.  26  Cal.  285. 
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poral  enjoyment,  should  devolve  on  those  who  can 
confer  spiritual  benefit  on  him.  Now  the  Sapindas 
on  the  paternal  line  offer  oblations  to  the  paternal 
ancestors  which  the  deceased  was  bound  to  offer, 
and  in  which  he  participates^and  the  Sapindas  in  the 
maternal  line  offer  oblations  to  the  maternal  ancestors, 
which  the  deceased  was  bound  to  offer,  but  in  which 
he  does  not  participate,  so  that, while  they  both  confer 
spiritual  benefit  on  the  deceased,  the  former  benefit 
him  doubly  by  enabling  him  to  participate  in  the 
oblations  offered  by  them  and  discharging  a  duty 
that  was  incumbent  on  him  of  offering  oblations  to 
certain  ancestors,  and  the  latter  benefit  him  only  in 
one  way,  namely,  by  offering  certain  oblations  which 
he  was  bound. to  offer;  and  therefore  while  both  are 
entitled  to  inherit  his  estate,  the  latter  succeed  only 
on  failure  of  the  former.”  Here  the  acute  judge 
Dr.  Banerjee  while  laying  down  law1,  undoubtedly 
correct,  according  to  Bengal  ideas,  has  not  escaped 
the  strange  but  common  error  of  considering  that , 
the  maternal  relations  confer  spiritual  benefit  on  a 
person  by  offering  oblations  to  his  maternal  ancestors 
to  whom  he  was  bound  to  offer  Pindas.  If  two 
persons  owe  two  different  debts  to  another,  how 
one  of  them  .by  discharging  his  own  debt  can 
benefit  the  other,  is  incomprehensible.  The  mater¬ 
nal  relations  when  they  perform  the  Sraddha  of 
their  paternal  ancestors  certainly  do  not  discharge 
the  duty  of  the  deceased  person  of  performing  the 
Sraddha  of  his  maternal  ancestors.  fJimutavahana 
felt  the  difficulty,  and  w'e  have  already  seen  how  he 
attempted  to  solve  it. 

The  Sapinda  heirs  on  the  mother's  side  are 
the  maternal  grandfather,  his  son,  grandson,  great- 
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grandson,  and  daughter's  son;  so  on,  to  the 
maternal  great-great-grandfather’s  daughter's  son. 
There  would  also  be  six  daughter’s  sons,  beginning 
with  the  maternal  grandfather’s  son’s  daughter’s  son, 
and  ending  with  the  maternal  great-great-grand¬ 
father’s  grandson’s  daughter’s  son,  as  in  the  paternal 
line.  This  was  never  contemplated  either  by  Girnuta- 
vahana,  Raghunundan,  or  Srikrishna.  But  it  would 
follow  from  the  principles  enunciated  by  the  Full 
Bench  and  other  decisions  of  our  Courts,  that  all 
these  heirs  should  come  before  the  Sakulyas,  the 
aganatic  relations  bej'ond  the  third  degree  up  to 
the  sixth  degree, — a  result  surprising  to  the  Hindu 
mind  (i).  After  the  Sakulyas  come  the  Samano- 
dakas.  When  there  are  no  Samanodakas,  the 
Crown  takes,  and  not  the  strangers  mentioned  in 
the  text  books  as  heirs  (2). 

On  the  principle  of  spiritual  benefit,  brother’s 
sons  take  equally,  and  they  take  per  capita  (3). 
Similarly  full-sister’s  son  and  half-sister’s  son  have 
been  held  to  take  equally, — a  view  opposed  to  that 
of  the  leading  commentators  of  the  Dayabhaga  (4). 

The  law  of  succession  under  the  schools  of  Law 
other  than  that  x>f  the  Dayabhaga,  as  settled  by 
the  decisions  of  our  Courts,  is  as  follows.  After 
the  widow,  the  daughter  and  the  daughter’s 
son,  the  parents  take.  The  mother  takes  be¬ 
fore  the  father  in  Benares,  Mithila  and  parts  of 


(1)  Digumber  v.  Mod  Lai,  9  Cal,  563.  Braja  Lai  v,  Jibunkrishna,  26  Cal. 

(2)  The  Collector  of  Muslipatam  v.  Cavnly  Venca 

(3)  Brojo  vt  Srinath,  9  W.  R.  463. 

(4)  Bholanath  v.  Rakhal  Das,  ir  Cal.  69. 


ate,  8  Moore 
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Bonibay  where  the  Mitakshara  System  prevails  (i), 
but  .in  Guzerat  and  the  Island  of  Bombay, 
the  father  is  preferred,  on  the  authority  of  the 
[  Mayukha  (2).*  The  stepmother  has  been  declared 
to  be  no  heir  both  under  the  Dayabhaga  and  the 
Mitakshara  (3).  In  Bombay  she  takes  after  the 
grandmother,  and  before  the  paternal  uncle’s  son 
(4).  In  Madras  she  is  postponed  to  Sagotras  (5). 
After'  the  parents,  full-brothers  take,  and  after 
them,  half-brothers,  in  Benares,  Mithila,  Madras, 
jj  the  Punjab  and  those  parts  of  the  Bombay 
jj:  Presidency  which  follow  the  Mitakshara.  (5)  But  in 
j.  Guzerat  and  the  Island  of  Bombay  which  follow  the 
>.  Mayukha,  the  son  of  the  full-brother  takes  before 
;  the  half  brother  (6). 

In  default  of  full  and  half-brothers,  a  full- 
brother’s  son  takes,  and  after  him,  a  half-brother’s 
son.  Nephews  take  per  capita  (7). 

The  rule  of  law,  that  relations  of  whole 
blood  should  always  be  preferred  to  relations  of 
half  blood,  does  not  hold  good  according  to  the 
Bombay  High  Court  in  the  cases  of  agnates  more 
distant  than  the  nephew,  under  the  Mitakshara 
and  the  Mayukha  (8).  '  But  a  recent  Full-Bench  of 


(1)  Bnlkrishna  v.  Lukhman,  14  Bom.  G05. 

(2)  Kadabai  v.  B.ihdar,  6  Bom.  541. 

(3)  Lata  Joti  v.  Durani.  B.  L.  Sup.  Vol.  pt.  I.  67.  Ramanund  r».  Sur- 
giane,  16  All.  221. 

(4)  Kessarbai  *.  Valal,  4  Bom.  188.  Russoobi  v.  Zooleka,  19  Bom.  707. 

(5)  Ker.suaraveta  v.  Viran,  5  Mad.  29. 

Mari  v,  Chinnamal.  8  Mad.  120.  See  5  Mad.  32. 

(6)  Prithee  Sing  v.  the  Court  of  Wards,  23  W,  R.  272.  Nilkristo  v.  Beer 
Chunder,  12  Moore  523.  Krishnaji  v.  Pandurang,  12  Bom.  11.  C.  6$, 

(7)  Brojo  *>,  Gouri,  15  \V.  R.  70. 


the  Allahabad  Court  have  held  that  the  rule  is 
applicable  in  such  cases  (i).  "  ;  !'\.  ■ 

After  the  nephews  come  the  agnatic  relations 
up  to  the  1 2 3 4 5  seventh  person  '  called  Sapindas,  and 
after  them  agnatic  relations  up  to  the  ‘  fourteenth 
person,’  called  Samanodakas.  The  High  Court  of 
Bombay  have,  however,  rightly  held,  that  the  rule 
that  the  Samanodaka  relationship  ceases  at  the 
1  fourteenth  degree  was  wrong,  and  that  it  ceases 
when  births  and  names  are  no  longer  known  (2). 

The  only  females  that  take  under  the  Benares 
School,  except  the  widow  and  the.  daughter,  are 
the  mother  and  the  grandmothers,  i.  e.  the  wives 
of  the  ascendants  who  take  before  their  husbands. 

The  brother’s  grandson  is  excluded  by  Vijna- 
neswar,  but  he  is  included  in  the  list  of  heirs  after 
the  nephew  by.  Varadraja.  It  has  been  decided  by 
the  Calcutta  High  Court  that  under  the  Mitakshara 
Law,  the  great-grandsons  of  the  father  and 
other  ancestors  are  heirs,  but  their  exact  position 
has  not  been  determined  (3).  In  a  case,  from 
Mithila,  it  was  decided  that  the  brother’s  grandson 
came  after  the  brother’s  son  (4).  In  Bombay  he  has 
been  declared  to  be  an  heir,  but  it  has  not  yet  been  de¬ 
cided  where  he  comes  in.  In  Madras  it  has  been  held 
that  the  son  of  the  paternal  uncle  takes  before  the 
brother’s  grandson  (5).  Here  it  should  be  observed 
that  Gimutavahana  was  certainly  right  in  holding  that 
the  great-grandsons  of  fathers,  &c.  take  after  the 

(1)  Saba  Sing  v.  SaSfraz  Kunwar,  19  All.  215, 

(2)  Bai  Deokore  v.  Amritriam,  10  Bom.  372. 

(3)  Kureem  v.  Oodung,  6  W.  R.  158.  Orhya  Kooer  *.  Rajoo,  14  W.  R. 
208.  Rutcheputty  v.  Rajender,  2  Moore  157. 

(4)  Sumbhoo  Dutt  v.  Jhotee,  S.  D.  (1855)  p,  382.  .  1 

(5)  Suraya  Bhukta  v.  Lakshminarayana,  5  Mad.  291. 
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grandsons.  The  concensus  ©f  opinion  of  the  ' 
Rishis  and  the  idea  of  Sapinda  based  on  the 
identity  of  the  body  of  the  father,  son,  grandson,  arid 
great-grandson,  leave  no  room  for  doubt  that  he 
was  right,  and  that  Vijnaneswara  and  his  followers 
were  wrong.  Vijnaneswara  interprets  the  text  of 
Yajnavalkya  as  laying  down  an  inflexible  rule,  but 
that  sage  could  never  have  meant,  against  all  other 
Rishis,  that  the  father’s  great-grandsons  do  not  1 
come  after  the  father's  grandsons.  By  the  word  ; 
arrget;.  “  their  sons,”  their  male  descendants  were  : 
certainly  indicated.  The  Privy  Council  have  right- :  • 
ly  held  that  descendants  in  each,  line  in  the  sixth  '■ 
remove  areSapindas  (1). 

It  has  been  decided  by  the  Privy  Council  that 
the  Samanodakas  take  after  the  sixth  descendant 
of  the  sixth  ancestor  (2).  Mr.  Harrington,  whose 
opinion  was  approved  by  the  Privy  Council  in  that, 
case,  held  that  each  line  should  be  continued  to: 
the  sixth  descendant,  so  that  the  grandparents; 
would  be  excluded  by  the  seventh  descendant  i 
of  the  father.  We  have  already  seen  that  j 
originally  Sapindaship  meant  that  up  to  the  ; 
sixth  descendant  the  same  body  continued.  On  j 
this  theory  Mr.  Harrington’s  rule  would  be  correct. 
According  to  Babu  Raj  Coomar  Sarvadhicary  and 
the  late  Dr.  Jogindra  Nath  Bhattacharya,  however, 
up  to  the  great-grandfather  each  line  ends  with 
the  great-grandson.  After  these  persons,  their  three 
remote  descendants  take.  After  them  the  three  re¬ 
mote  ascendantsand  their  three  descendants,  and  last 

(I)  Ithyaram  Sing  r.  Bhyn  tlggur  Sing,  13  Moore  373. 
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of  all  the  three  remote  descendants  of  the  three 
remote  ascendants.  This  rule  is  in  accordance  with 
the  later  theory  of  Sapinda,  and  probably  more 
consistent  with  the  principle  of  propinquity.  But 
the  rule  of  Mr.  Harrington  is  simpler,  and  is  in 
accordance  with  the  more  ancient  theory  of  Sapinda 
which  governs  the  Mitakshara  School. 

After  the  Samanodakas  come  the  Bandhus-. 
We  have  already  seen  that  the  technical  Ban¬ 
dhus  are  the  three  Atma-Bandhus,  i.e.  father’s 
sister’s  son,  mother’s  sister’s  son,  and  mother’s 
.  brother’s  son,  the  three  Pitri-Bandhus,  i.e.  father’s 
father’s  sister’s  son,  father’s  mother’s  sister’s  son, 
and  the  father’s  mother’s  brother's  son,  and  the 
three  Matri-Bandhus,  i.  e.  the  mother’s  father’s 
sister’s  son,  mother's  mother’s  sister’s  son,  and 
mother’s  mother's  brother's  son.  It  has  been 
held  by  the  Privy  Council  that  the  enumera¬ 
tion  is  not .  exhaustive.  The  maternal  uncle 
and  the  father’s  maternal  uncle  have  been 
held  to  be  Bandhus  and  heirs,  (i)  The  sister’s 
son  (2),  sister’s  grandson  (3),  father’s  maternal 
grandfather’s  gieat-grandson  (4),  daughter’s  son’s 
son  (5),  mother’s  maternal  uncle’s  grandson  (6), 
grandfather’s  sister’s  grandson  (7),  mother’s  sisler’s 
son  (8),  maternal  grandfather  (9),  mother’s  brother’s 


(1)  Giridharj^  Lai  v.  the  Bengal  Government,  12  Moore  448 

(2)  Amrita  Kumary  Debi  v.  Lukhi  Narayan,  2  R.  L.  R.  F.B.  28.  Cheft- 
kani  v.  Raja  Suranene,  6  Mad.  H.  C.  278.  Raghunatli  v.  Munnan,  20  All.  191. 

(3)  Umaid  Bahadoor  v.  Udoichand,  6  Cal.  119  F.B. 

{4)  Ananda  Bibi  v.  Nownit  Lai,  9  Cal.  315. 

(t;)  Krishnayya  v.  Pichamma,;ii  Mad.  287. 

(6)  Ratnasubba  v.  Ponuppachetty,  5  Mad.  69.  _  . 

(7)  Sethurama  v.  Punnamub,  12  Mad.  155.  ‘  % 

(8)  Mohan  Das  «.;Kri$hnabai,  5  Bom.  297. 

(9)  Chinnamul  v.  Venkatachilla,  15  Mad.  421. 
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son  (i),  father’s  sister’s  son’s  daughter’s  son  (2), 
and  step-sister’s  son  (3)  have  also  been  held  to  be 
Bandhus  and  heirs. 

As  an  instance  of  how  what  is  considered  as 
settled  law  to-day  may  be  set  aside  the  day  after, 
it  may  be  mentioned  here  that  up  to  1867  none  but 
the  nine  technical  Bandhus  were  considered  heirs. 
In  the  case  of  Thakoorani  Saheba  v.  Mohun  Lai 
(1 1  Moore  386)  the  Privy  Council  in  deciding 
that  the  sister’s  son  was  no  heir,  made  the  following 
observations :  “  Again,  were  the  arguments  in 

favour  of  the  construction,  which  Mr.  Piffard  would 
put  upon  the  Mitakshara,  far  stronger  than  they 
are,  their  Lordships  would  nevertheless  have  an 
insuperable  objection,  by  a  decision  founded  on  a 
new  construction  of  the  words  of  that  treatise,  to 
run  counter  to  that  which  appears  to  them  to  be 
the  current  of  modern  authority.  To  alter  the  law 
of  succession  as  established  by  a  uniform  course 
of  decisions  or  even  by  the  dicta  of  received 
Treatises,  by  some  novel  interpretation  of  the 
vague  and  often  conflicting  texts  of  the  Hindu 
commentators,  would  be  most  dangerous,  in  as 
much  as  it  would  unsettle  existing  titles.”  Their 
Lordships  then  cite  cases  from  1801,  of  the  Courts 
of  Calcutta,  Agra  and  Madras,  and  the  opinion  of 
Mr.  Macnaghten,  and  in  accordance  with  them 
i^ecide  that  the  sister’s  son  is  not  in  the  line  of  heirs 
at  all.  The  next  year,  however,  there  was  a  change, 
and  in  the  case  of  Gridhary  Lai  (4)  the  Privy  Council 
on  the  authority  of  an  untranslated  passage  of  the 
Mitakshara  and  on  general  principles  decided  that 

(1)  5  Bom.  agj.  (2)  Parol  v.  Mehta,  '19  Bom.  631. 

(3)  Subbaraga  v.  Kylasa,  15  Mad.  300.  •  (4)  12  Moore,  448. 
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the  maternal  uncle  was  an  heir,  the  enumeration  of 
Bandhus  in  the  Mitakshara  being  held  to  be  not 
exhaustive.  The  day  the  judgment  reached  Calcutta, 
Justice  Dwarka  Nath  Mitter  delivering  the  judgment 
of  the  Full  Bench,  decided,  that  the  sister’s  son  was 
a  Bandhu  and  an  heir  under  the  Mitakshara  Law.* 
The  boldness  and  the  reputation  as  a  Hindu  Lawyer 
of  that  great  judge  thus  enabled  the  Courts  to  set 
right  an  error,  which  the  Privy  Council  refused  to 
do,  as  being  '  dangerous.’ 

In  the  case  of  Amrita  Kumary  Debi  mentioned 
above,  the  Full  Bench  of  the  Calcutta  High  Court 
based  the.  title  of  the  sister’s  son  to  be  considered  as 
a  Bandhu,  mainly  on  the  ground  of  spiritual  benefit. 
But  the  later  Full  Bench  in  Umaid  Bahadoor’s 
case,  (6  Cal.  119)  held,  that  under  the  Mitakshara 
school,  the  rules  of  inheritance  are  not  based  upon 
the  doctrine  of  spiritual  benefit,  but  on  the  principle 
of  nearness  of  relationship.  That  case  laid  down, 
that  two  persons  to  be  Bandhus  to  each  other  “must 
be  related  to  each  other  as  Bandhus  dire.ctly  or 
through  their  father  and  mother.”  The  following 
diagram  is  given  in  the  judgment  to  elucidate  the 
doctrine. 

A 

/I 

B  daughter, 
daughter, 
son  E. 
grandson  F. 
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'  The  Full  Bench  say,  that  E  and  B  are  Sapin- 
ilas  and  Bandhus,  but  not  B  and  F.  They  lay 
down  the  broad  proposition,  that  those  that  are 
i  Sapindas,  within  the  meaning  of  the  Mitakshara 
Acharakanda,  are  Bandhus,  and  those  that  are 
not  Sapindas  are  not  Bandhus.  The  Judges  then 
proceed  to  say  in  the  above  case,  “  now  B  and 
E  are  Sapindas  to  each  other,  but  not  B  and  F. 
Although  F  is  within  six  degrees  from  the  com¬ 
mon  ancestor,  yet  B  not  being  a  descendant 
||  of  the  line  of  the  maternal  grandfather,  '  either 
}|>,  of  F  or  of  his  father  and  mother,  they  are  not 
ip  Sapindas  to  each  other  ;  but  B  being  a  Sapinda  of 
|f  E  through  his  mother,  they  are  Sapindas  of  each 
I  i  other.”  The  decision  proceeds  upon  a  misapprehen- 
sion  of  the  meaning  of  the  word  Sapinda,  gives 
jj"  a  new  definition  to  it,  and  then  defines  Bandhus  as 
i1  being  Sapindas  who  are  descendants  of  the  line  of  . 

the  maternal  grandfather  or  of  the  father’s  and 
J  mother’s  maternal  grandfather.  There  is  no  founda-  . 
tion,  either  in  the  Smritis  or  in  the  commentaries, 
for  the  proposition  that  the  descendants  of  mother’s 
maternal  grandfathers  are  Sapindas,  for  then 
mother’s  maternal  grandfather’s  daughter’s  daughter, 
who  is  removed  by  three  gotrds,  should  also  be 
a  Sapinda.  This  is  the  leading  case  on  the 
point  and  is  another  instance  of  a  decision  which 
would  probably  have  been  unintelligible  to 
Vijnaneswara  and  Gnmutavahana.  The  last  case 
on  the  question  is  that  of  Babu  Lai  v.  Nanku  Ram, 
22  Cal.  339.  It  was  held  in  that  case,  that  the 
mother’s  maternal  grandfather’s  son’s  daughter’s 
sons  were  Bandhus,  being  Sapindas  through  the 
mother  of  the  deceased.  In  Madras,  it  has  been 


held  that  the  sons  of  the  daughter’s  daughter  of  the 
paternal  grandfather  are  Bandhus  (i).  It  is  unneces¬ 
sary  to  discuss  these  decisions  any  further.  What 
was  understood  by  Sapindas  and  Bandhus  by 
Hindu  law-givers  and  commentators,  is  fully  des¬ 
cribed  in  the  next  section. 

As  regards  the  relative  position  of  Bandhus,  it 
has  been  held  that  one’s  own  Bandhus  should  be 
preferred  to  father’s  Bandhus,  and  the  latter  to 
mother’s  Bandhus,  and  that  Bandhus  exparte  paterna 
should  be  preferred  to  Bandhus  exparte  materna 
(2).  The  Bombay  High  Court  have  held  that  a 
mother’s  brother  should  be  preferred  to  a  mother's 
brother’s  son,  or  a  mother's  sister’s  son  (3).  The 
Allahabad  High  Court  have  made  a  distinction 
between  regular  and  irregular  Bandhus.  We  have 
already  seen,  that  the  Tull  Bench  of  the  Cal¬ 
cutta  High. Court  held,  that  the  doctrine  of  spiritual 
benefit  was  applicable  in  the  Mitakshara  system,  but 
a  later  Full  Bench  held,  that  under  that  system 
nearness  of  relationship  was  the  sole  test.  In  a 
recent  Allahabad  case  (4),  one  of  the  Judges  decid¬ 
ing  it,  Mr.  Justice  Knox,  seemed  inclined  to  hold 
that  the  doctrine  of  spiritual  benefit  was  not  entitled 
to  any  weight,  but  Mr.  Justice  Promoda  Charan 
Banerjee  was  not  prepared  to  go  to  that  length.  In 
the  case  of  Muthusami  v.  Kumarsami  (16  Mad.  23 
affirmed  1 9 Mad.  405  P.C.)  the  High  Court  of  Madras 
relied  upon  that  doctrine  in  deciding  that  a  mother’s 
half-brother  should  be  preferred  to  a  great-grand- 
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father's  daughter’s  son.  The  Privy  Council  while  af¬ 
firming  the  decision  does  not  base  its  judgment  on 
that  ground,  and  says  : — “  to  whatever  extent  rules 
of  succession  may  have  been  founded  on  religious 
observances  or  may  now  be  explained  by  them,  it 
is  clear  that  fixed  rules  of  .law  for  succession  may 
have  been  established  for  ages,  and  equally  clear 
that  the  Mitakshara  professes  to  express  such  rules, 
in  the  quoted  text  (about  Bandhus).”  How  far  the 
Privy  Council  was  right  in  making  these  observa¬ 
tions,  the  reader  of  these  pages  will  judge.* 

In  the  latest  case  on  the  question, t  the  Madras 
High  Court  preferred  a  sister’s  adopted  son’s  son  to 
the  maternal  uncle’s  son,  on  grounds  which  clash  with 
the  above  dictum  of  the  Privy  Council.  In  their 
judgment  the  Madras  High  Court  say  ‘‘  it  may  be 
perhaps  unsafe  to  hold,  that  the  doctrine  in  question 
can  never  be  resorted  to  in  dealing  with  difficult 
questions  arising  under  the  Mitakshara  Law  and  for 
the  solution  of  which  no  definite  rule  is  stated  ex¬ 
pressly  or  by  implication  in  the  leading  treatises  of 
that  school.  But  be  that  as  it  may,  there  need  be 
no  hesitation  whatever  in  saying  that  the  doctrine 
ought  not  to  be  resorted  to,  in  derogation  of  the 
great  principles  pervading  the  Law  of  Inheritance 
under  the  Mitakshara  system.  The  first  of  such 
principles  is  that  the  nearer  line  excludes  the  more 
remote.”  It  is  no  doubt  true  that  the  Hindu  Law 
of  inheritance  is  based  on  the  rule  of  nearness  of. 
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relationship,  and  so  is  the  rule  of  Sraddha.  The  two 
rules  were  identical  in  ancient  times.  Hence  arose 
the  error  of  basing  the  law  of  Inheritance  on  the 
doctrine  of  spiritual  benefit.  What  can  be  a  better 
test  of  comparative  nearness  of  relationship,  accord¬ 
ing  to  Hindu  ideas,  than  the  rule  of  Sraddha?  The 
Viramitrodaya,  a  leading  treatise  of  the  Benares 
School,  says  that  the  doctrine  of  spititual  benefit  is 
applicable  to  that  system,  and  so  have  the  Vivada 
Chintamony  and  other  books.  Indeed  the  rule  of 
Sraddha  should  always  be  considered  as  a  sure  test 
.  of  determining  the  comparative  nearness  of  heirs.  If 
this  principle  were  recognized,  the  absurdity  of  pre¬ 
ferring  a  mother’s  mother’s  sister’s  son  to  a  brother’s 
daughter’s  son,  or  a  mother’s  half-brother  to  a  great¬ 
grandfather’s  daughter’s  son  would  be  avoided. 

We  have  already  seen  that  under  the  Daya- 
bhaga  and  the  Mitakshara,  as  prevailing  in  Behiir 
and  Northern  India,  no  female  heirs  except  the 
widow,  the  daughter,  the  mother  and  grand-mothers 
are  heirs.  The  sister  is  no  heir.  The  daughter-in-law 
also  is  no  heir ;  nor  does  she  take  by  survivorship,  but 
is  only  entitled  to  maintenance,  notwithstanding 
passages  in  her  favour  in  the  Nirnaya-Sindhu, 
Balambhatta’s  Tika  and  the  Baijainti.#  Nor  is  a 
brother’s  widow  an  heir.f 

In  Madras  it  was  held  that  the  sister  was  no 

*  In  a  very  recent  case  the  Bombay  High  Court  held  that  the  wives  of 
agnates  were  recognised  as  heirs  “in  spite  of  the  texts >s  and  refused  to  place 
ihe  widow  of  the  daughter’s  son  in  that  category,  Vallabhdas  v.  Sakarbai, 
25  Bomb.  281. 

t  Ramdyal  Deb  ».  Magnee,  r  YV.  R.  227.  Julessnr  v.  Uggur  Roy,  9  Cal. 
725.  Juggut  Narain  v.  Sheo  Das,  5  All.  31 1  F.  B.  Anund  .Bibi  v.  Nownit 
Lai,  9  Cal.  315.  Puddavati  v.  Doolar  Sing,  4  Moore  259.  Gouri  Sahai  v. 
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heir,  but  after  a  century  the  law  was  changed  and 
she  was  declared  an  heir.  She  takes  after  the\; 
sister’s  son.  It  has  also  been  decided  that  a|i 
father’s  sister,  a  son’s  daughter,  daughter’s  daugh-  !■ 
;  ter,  sister’s  daughter,  father’s  sister’s  daughter  and  jl 
1  husband’s  brother’s  daughter  are  within  the  line  of  j 
heirs,  like  the  sister,  as  Bandhus,  and  as  such  post¬ 
poned  to  male  heirs  to  the  fourteenth  degree  (1). 
But  the  half-sister  and  the  step-mother  are  probably 
no  heirs,  and  if  heirs  at  all,  they  must  be  postponed 
to  Sapindas  (2).  These  decisions  declaring  the 
rights  of  females  other  than  the  widow,  daughter 
and  mothers  are  against  the  law  as  laid  down  in 
the  authoritative  text  books  prevailing  in  Madras, 
viz.,  the  Smriti  Chandrika,  the  Parasara-Madhava, 
and  the  Saraswati-Vilasa. 

In  Bombay  we  find  a  peculiar  Hindu  Law 
administered  by  the  Courts.  We  have  seen  the 
Mayukha  declared  in  favour  of  the  right  of  the 
sister,  but  it  went  no  further.  It  has  been  decided 
that  the  sister  is  an  heir,  not  only  in  provinces  where 
the  Mayukha  is  of  authority,  but  in  all  parts  of  the 
Presidency.  She  comes  after  the  paternal  grand¬ 
father,  and  before  the  widow  of  the  half-brother, 
and  excludes  grandfather’s  grandsons  ;  and  a 
full-sister  has  been  preferred  to  a  half-brother  (3). 

(1)  Kutte  Anmal  v.  Radha  Krishna,  8  Mad.  H.  C.  88.  Nursinha  v. 
Mangammul,  13  Mad.  10.  Nallana  v.  Ponnal,  14  Mad.  149.  SundermuH  v. 
Rungaswami,  lS  Mad.  198.  Vencata  v,  Thayamul,  21  Mad.  263.  Lukshama- 
nammal  t-.  Tiruvengada,  5  Mad.  241.  Mari  Chinnammal,  8  Mad.  107. 
Balamma  v.  Pullayya,  18  Mad.  168.  Ramappa  v.  Arumugath,  17  Mad.  182. 
Chinnaramul  v.  Vencata,  15  Mad.  421. 

(2)  Kumaravelu  v.  Virana  Gundana,  5  Mad.  29. 

(3)  Rukhmabai  Tukaram,  n  Bom.  47.  Kessarbari  r.  Valab.  4  Rom. 
188.  Vinayek  v.  Lukshmi  Bait  r  Bom.  H.  C.  117. 

Sakharam  v.  §iia  Bai,  3  Bom.  363. 
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In  a  very  recent  case  (1)  the  Bombay  High 
Court  has  held  that  the  interpretations  of  Nanda 
Pundit  and  Balambhatta  including  sisters  under 
term  Bhratara,  are  not  binding  in  Bombay,  and  a 
brother’s  son  should  be  preferred  to  a  sister  or  a  son’s 
daughter.  The  present  learned  Chief  Justice  says 
in  that  judgment,  that  in  the  Island  of  Bombay  the 
sister’s  place  is  to  be  determined  according  to  the 
Mayukha,  and  that  both  under  Mayukha  and  the 
Mitakshara  the  sister  comes  in  as  a  Gotraja  Sapinda, 
and  as  such  must  be  postponed  to  the  brother’s  son 
who  is  mentioned  just  after  the  brothers  in  Yajna- 
valkya’s  text.  It  was  held  in  the  same  case,  with 
what  consistency  it  is  difficult  to  understand,  that 
the  son’s  daughter  was  not  a  gotraja  sapinda  (2). 
It  has  also  been  held  that  the  wives  of  Sapindas 
take  also  as  Sapindas  (3),  because  by  marriage 
they  become  of  one  body  with  their  husbands,  or, 
as  Mr.  Mayne  puts  it,  “  because,  they  produce  one 
body  with  those  who  have  sprung  from  one 
body.”  It  is  difficult  to  understand  all  these 
reasonings,  and  their  discussion  is  unnecessary. 
Sufficient  for  our  purpose  is  to  record  the  decisions 
of  the  courts.  It  has  been  held,  that  a  son’s  widow 
is  entitled  to  inherit  in  preference  to  a  brother’s, 
that  the  sister-in-law  is  an  heir,  and  is  to  be 
preferred  to  the  sister’s  son,  or  an  agnate  more 
distant  than  the  brother,  and  that  the  widow 
of  the  paternal  uncle  takes  immediately  after 


(r)  Mulji  v.  Cursandas,  24  Bom.  563. 

(2)  See  Veni  Lai  v.  Parjaram,  20  Bom.  173. 

(3)  Lallubhai  v.  Cassibai,  7  I.  A.  212.  See  also  6 
4  Bom.  219,  9  Bom.  31. 
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her  husband,  and  so  on  (i).  All  these  decisions 
are  supposed  to  be  based  on  certain  passages  in  the 
Nirnaya-sindhu,  Balambhatta’s  Tika,  and  Kulluka's 
gloss  on  Manu,  IX.  170.  Kamalakara,  the  author 
of  the  Nirnaya-sindhu,  in  the  Vivada  Tandava  ex¬ 
pressly  repudiates  the  claim .  of  these  female  heirs. 
Kulluka,  as  we  have  already  seen,  does  not  include 
them  in  the  category  of  heirs.  Balambhatta  is 
supposed  to  be  a  female,  writing  in  the  interests  of 
females.  The  Nirnaya-sindhu, like  theRaghunandana's 
Dayatattwa,  speaks  of  females  competent  to  perform 
the  Sraddha,  who  are,  however,  no  heirs  at  all.  Ex¬ 
cept,  therefore,  on  the  ground  of  long  established 
custom  of  the  Dakshinatyas  (  for  which  it  is  to 
be  feared  there  is.  little  foundation  )  these  decisions 
can  not  be  .considered  as  being  in  accordance 
with  Hindu  Law.  w.iU.  1-'  • 

We  have  already  seen,  that  a  Full  Bench  of  the 
Allahabad  High  Court  held,  that  the  sister  was 
no  heir,  but  in  May  1900  (2)  the  said  Court  decided 
that  a  daughter’s  daughter  was  an  heir.  If  so,  why 
not  the  sister  and  other  females  ?  The  law  has 
been  changed  after  more  than  a  century  by  the 
judges.  Only  in  Bengal,  the  last  stronghold  of  all 
orthodox  Hindu  ideas,  these  doctrines  have  not 
been  recognized. (3)  It  must  be  admitted  that  the 


(1)  Roop  Chand  Taluk  Chand  v.  Pbool  Chand,  2  Borr.  616. 

Lashmibai  v.  Joyram,  6  Bom,  H.  C.  152.  Lallubhai  Mankuvarbai,  2  Bom. 
388  aff.  7  I.  A.  212. 

{2)  Bunshidar  v.  Gonesh,  22  All.  338. 

(3)  It  must  be  said,  however,  that  in  the  early  days  of  the-  Sudder 
Dewani  it  was  considered  doubtful  whether  the  son’s  or  brother’s  widow  was 
an  heir,  and  the  Sudder  Dewani  Adalat  of  the  N.-W.  Provinces  in  one  case 
decide^  that  the  brother’s  widow  was  an  heir.  Babu  Sheosahai  Sing  v. 
Balwant  Sing,  B  D.  A.  B.  1858,  p.  400.  Musmut  Bhugance  Daiec  v.  Gopal- 
jee,  S,  D.  A.  N..W.  P.-1862,  Vol.  I.  p.  306. 
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Bengal  High  Court  was  right  in  holding,  as  it 
did  in  the  case  of  Jagadamba  Koer  vs.  the 
Secretary  of  State(i),  that  a  brother’s  widow  and  the 
other  females  mentioned  above,  have  no  place 
in  the  line  of  heirs  under  Hindu  Law.  The  Privy 
■  Council  have  held,  that  the  constructions  of 
Balambhatta  and  Nanda  Pandit  are  of  no  value  (2). 
The  widows  of  collaterals  may  be  Sapindas  in  a 
sense,  but  never  Gotraja  Sapindas.  Married 
daughters  of  the  family  are  Sapindas  of  their 
husband’s  family.  All  of  them,  except  the  daughter, 
are  expressly  excluded  by  the  Rishis.  It  is  said,  that 
their  rights  to  succession  depend-^  on  custom.  If 
so,  this  custom  was  never  recognized  by  the  leading 
Commentators,  and  there  is  no  evidence  that  it  was 
at  any  time  in  force  in  any  part  of  India. 

It  will  appear  from  the  above  that  the  decisions 
of  our  Courts  have  been  constantly  changing,  'and 
the  Hindu  Law  of  Inheritance  cannot  be  said  to 
have  been  quite  settled.  It  is  said,  that  the  differ¬ 
ences  in  the  law  of  the  different  provinces  are 
owing  to  different  customs  prevailing  there.  If  so, 
such  customs,  having  been  once  ascertained,  have 
been  found  to  be  otherwise  after  a  century.  That 
has  been  the  case  in  Bengal,  in  Allahabad,  in 
Madras,  and  also  in  Bombay. 

As  a  matter  of  fact  the  different  commentaries, 
said  to  be  binding  on  the  different  provinces,  do  not 
purport  to  be  based  on  custom.  The  Hindu  Law  of 
Inheritance  of  all  the  provinces  is  the  Law  of  the 
Rishis.  Once  that  is  ascertained,  it  should  ]?e  given 
effect  to.  Communis  error  facit  jus  is  a  sound 

(1)  16  Cal.  367.  y<2)  11  Moore,  402.  , 
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maxim,  says  the  Privy  Council.  ( 1 )  But  as  we  have 
seen,  the  maxim  has  been  very  often  disregarded — 
sometimes  in  favour  of  more  flagrant  errors.  When 
the  error  is  productive  of  great  injustice  and 
iniquity,  Vrihaspati  and  common  sense1  say,  how¬ 
ever  ancient  it  may  be,  it .  should  be  set  right. 
Indeed,  there  is  nothing  to  prevent  our  courts  or 
the  legislature,  having  regard  to  the  constant 
changes  mentioned  :above,  to  rectify  gross  errors, 
such  as  the  exclusion  of  the  barren  or  the  widowed 
daughter  from  the  category  ,  of  heirs,  the  inclusion 
of  widows  of  collaterals  and  other  females  who 
are  not  considered  heirs  in  any  civilized  country 
other  than  India,  the  postponing  of  direct  lineal 
descendants  to  remote  heirs  and  others  mentioned 
before,  and  to  make  the  law  conformable  with 
the  law  of  the  Rishis. 
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SECTION  V. 

As  the  childless  widow  goes  to  the  place  of 
judgment  for  getting  wealth. 

Rig- Veda,  M.  1,  s.  124. 

tnirar  Curt 


U)  Jagadish  Bahadoot  v.  Sheo  Pnstop,  Cal.  W. 
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*TTf?rgrT  ««<*usi«n 

%at  ,sr^raT?t?fa  mxmj 

5  ’aufe'd^  Is 

3f?iThreif%rn,  ^rr  §  1  xr  a,  1  'srg  c  1 

(The  gods)  conquered  the  (several)  regions, 
but  they  did  not  know  heaven.  They  saw  this 
Patnivat  Yajna  (sacrifice  with  wife).  They  made 
this  Patnivat  sacrifice,  and  after  that  knew  heaven. 
For  knowing  heaven  the  Soma  of  the  sacrifice  was 
not  manifest  being  held  by  women,  Th^n  the  Soma 
was  struck  with  thunderbolt  made  of  clarified  butter. 
(Then)  (the  Soma)  becoming  without  strength  was 
taken.  Therefore  are  women  without  strength,  and 
devoid  of  a  portion.  Men  who  are  patita  are  worse 
situated. 

Taittiriya  Samhita,  K.  6,  P.  5,  A.  8,  27. 

wg:— 

srwera  1%rf?r.  ii£j 

•r  *=rnTcf  *r  fvrtr:  gwT  ftrg:  i 

fam  ^  ^  11  l.  1 


*  f’TftfsS^T  in  this  and  other  texts  mentioned  below,  has  been  inter¬ 
preted  by  Madhavu  as  meaning  ‘  incompetent  to  partake  of  the  Soma  juice 
in  sacrifice,’  and  as  meaning  shareless  in  that, 

w  ttTakwtr?  cnqwn  ’ssft  *nf»B  w  1 

sfjga  t  mnptw:  sfa  pjtti<ai?nq  1 

sfit  TO*nc*tnt4f^  1 

t  “faftf’sm  ■ssw’lt:  ftnft  fsnafaftf  1”— 

- — js  the  reading  of  Haradatta.  It  has  the  merit  of.  agreeing  with  the 
Vedic ‘text  upon  which  it  is  based,  and  is  probably  correct.  But  in  favour  of 
the  prevailing  reading  it  should  be  remembered  that  Vasista's  text  very  nearly 
agrees  with  it.  But  it  may  be  that  the  text  of  Vasista  also  is  wrongly  read. 
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vwc  <dfiiWT^rer  tj*i  ir^g.i 

^f^T.  WT^T^r.  ftrei  ^  II  <L  1 

’as^Vmcrvrrt  g  srrsi’trr  i 

wftmr.  ^srt  ’ar’^f  ^  n  e.  i 

TT3T  f%<qfiTf?r  fefh:  i 
Wr^ri  11  e.  i 

ffer  zrs^rmm  ^nTjTrf^'Trfkm^rf  we.  ?<£.» 

*i*i  *rt  f%^gT?«Tg^rrei  ^  1 

^ftsuHr  ^ngg^nsr  <T^rg  n  £.  i-  *  a  $ 

^rsnTfSi^r  q=H^i  UTrTT  gigw^ra^Tg  i 

WTa&fa  ^  stttstt  fcrgmm  11  &.  \  \  <■© 

Manu  -. — 

Women  who  are  destitute  of  strength  and  desti¬ 
tute  of  (  the  knowledge  of  )  Vedic  texts,  (  are  as 
impure  as)  falsehood  (itself  );  that  is  a  fixed  rule. 

IX.  18. 

Not  brothers,  nor  fathers,  ibut)  sons  take  the 
paternal  estate  ;  but  the  father  shall  take  the  in¬ 
heritance  of  (a  son)  who  leaves  no  male  issue,  and 
his  brothers.  IX.  185. 

Always  to  that  (  relative. within  three  degrees  ) 
who  is  nearest  to  the  (deceased)  Sapinda,  the  estate 
shall  belong ;  afterwards  a  Sakulya  shall  be  (the 
heir,  then)  the  spiritual  teacher  or  the  pupil.  IX.  187. 

But  on  failure  of  all  (heirs)  Brahmanas  (shall) 
share  the  estate,  iwho  are)  versed  in  the  three  Vedas, 
pure  and  self-controlled ;  thus  the  law  is  not 
violated.  IX.  188. 
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The  property  of  a  Brahmana  must  never  be 
taken  by  the  king,  that  is  a  settled  rule ;  but  (the 
property  of  men)  of  other  castes  the  king  may 
take  on  failure  of  all  (heirs).  IX.  189. 

(If  the  widow)  of  (a  man)  who  died  without 
leaving  issue,  raises  up  to  him  a  son  by  a  member 
of  the  family  (Sagotra),  she  shall  deliver  to  that 
(son)  the  whole  property  which  belonged  (to  the 
deceased).  IX.  190. 

He  who  takes  care  of  his  deceased  brother’s 
estate  and  of  his  widow,  shall,  after  raising  up  a  son 
for  his  brother,  give  that  property  even  to  that  (son). 

IX.  146. 

A  mother  shall  obtain  the  inheritance  of  a  son 
(who  dies)  without,  leaving  issue,  and,  if  the  mother 
be  dead,  the  paternal  grandmother  shall  take  the 
estate.  IX.  217. 


Samanodaka  relationship  ceases  with  the 
fourteenth  person. 

Text  of  Vrihat-Manu,  cited  by  Commentators. 

sra<i  Wri:  trrersr^t  wW  ferti » 
hgU'N  scpswr  ^twr  v  h 


A  widow  who  has  no  male  issue,  who  keeps 
the  bed  of  her  lord  unsullied,  and  who  strictly 
performs  the  duties  of  widowhood,  shall  alone  offer 
the  cake  at  his  obsequies,  and  succeed  to  his  entire 
share. 


Vriddha-Manu,  cited  by  all  the  well-known 
f  ^Comnjentators. 
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fiWCTtTMKfa-U,W«'rr  W5fT«r  l 

wt wnnrsrw  tt  f?n5?T^taraw4<i\  srmwrnnr  i# 

»ftrRT:  ^  I 

Sapindas  (blood-relations  within  six  degrees), 
Sagotras  (relations  bearing  a  common  family  name), 
(or)  those  connected  by  descent  from  the  same 
Rishi  (Vaidic  gotra)  and  the  wife  shall  share  with 
the  Sapindas  (the  estate)  of  a  person  deceased 
without  (male)  issue  (or  an  appointed  daughter). 
Or  (the  widow)  may  seek  to  raise  up  offspring  (to 
her  deceased  husband).  (A  son)  begotten  on  a 


•  The  reading  adopted  by  Vijnaneswar  and  Madhava  is  different  from 
that  found  in  the  published  texts,  and  also  from  the  reading  of  Haradatta. 
The  reading  of  Vijnaneswar  and  Madhava  is  froaffa 

<sfUmarer  ^51  ftreT*  I  Gimutavahana  stops  short  of  w€tO(  I 
According  to  Dhareswara  the  text  meant  that  the  widow  should  take  if 
she  desired  to  raise  offspring  by  Niyoga.  The  interpretation  given 
by  Vijnaneswar  as  well  as  Madhava  is  “  or  the  widow  of  a  childless  man  ; 
and  she  may  either  remain  chaste  or  raise  offspring”  “^q<TT  3T 

t|T  l”  According  to  this  interpretation  the  widow  was  an 

heir.  The  words  in  italics  are  added  by  me  to  make  the  translation  agree 
with  the  commentary  of  Haradatta  who  says— gsi  eRI  Si 

tj*  >?jfl5Trl  I  The  interpretation  of  Vijnaneswar  does 

not  seem  to  be  correct,  as  a  comparison  with  the  texts  of  Manu 
and  the  other  Rishis  cited  in  this  Chapter  will  show.  It  is  one  of  the 

by  supposing  words  to  exist  which  do  not  really  exist.  Dhareswara  was  pro¬ 
bably  right.  Compare  Gautama,  XVTII.  4 -J,  where  it  is  said  that  the 
widow  with  the  permission  of  the  Gurus  may  get  a  son  by  the  husband’s 
younger  brothers,  a  Sapitida  and  Sagolra,  a  Samanapravara  or  one  who 
belongs  to  the  same  caste.  In  Sutra  7  we  find  mention  of  the  controversy 
that,  according  to  some,  a  son  could  be  begotten  only  by  the  brother-in- 
law.  fW-jfbMjfa-Wfavft  I  Vasista,  XVII. 

56,  says,— After  the  completion  of  six-months,  she  shall  bathe,  and  offer  a 
funeral  oblation  to  her  husband.  (Then)  her  father  or  her  brother  sh»H 
assemble  the  Gurus  who  would  sacrifice  (for  the  deceased)  and  his  relatives , 
and  shall  appoint  her  (to  ralttJ  iftue  to  her  deceased  husband)* 
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(widow)  whose  husband's  brother  lives,  by  another 
(relative),  is  excluded  from  inheritance. 

Gautama,  Ch.  XXVIII.  21-23. 


wt  «r  ^srrr( 

^rfxr^srt  m  nw  fw§fts[  1 

fanrerw  ^T^T^n^ufkHl  ^Erranf  1 

tt5tt  1  *r  g  sttoi  ^  1 

srfsrs:y.^n  ^fiq-cii 

A  woman  is  not  independent,  she  is  under  the 
tutelage  of  the  male  members  of  the  family.  It  has 
.been  declared  in  the  Vedas,  that  she  is  not  fit  to 
perform  the  sacrifice  to  the  fire,  is  unclean  and  false. 

Let  the  Sapindas  (i.e.  agnates  up  to  the  Sixth 
degree)  or  the  subsidiary  sons  divide,  the  heritage 
of  him  who  has  no  heir  of  the  first  mentioned  six 
kinds  {i.e.  the  first  six  kinds  of  son).  On  failure  of 
them  the  spiritual  teacher  and  the  pupil  take.  On 
failure  of  these,  the  king  takes.  But  let  not  the 
king  take  the  estate  of  a  Brahmana. 

Vasista,  Ch.  V.  1  ;  XVII.  81-84. 


•  The  reading  adopted  in  the  edition  of  the  Rev.  Alois  Fiihrer  published 
in  Bombay  is  wcRai  <at  i  srerafafci  fifflrad  | 

The  translation  in  the  Sacred  Books  of  the  East  series  based  upon  that  by 
Dr.  Buhler  is  as  follows: — “A  woman  is  not  independent,  the 
males  are  her  masters.  It  has  been  declared  in  the  Vedas — A  female  who 
neither  goes  naked  nor  is  temporarily  unclean  is  paradise.”  The  reading  and  the 
translation  are  both  incorrect,  and  indeed  very  funny.  Comparison  with 
Manu,  IX.  18,  wilt  show  that  the  right  word  is  and  not  1 

have  adopted  the  reading  of  the  texts  of  Vasista,  .published  in  Calcutta 
and  Bombay. 
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,  qrfq  q  qfq?mr?:  ftramr:  fgm  ^Ri  qfcqr 
«TTriT:  wk:  g=q:  qtq:  qqtq^rrprqqii  qqi^ 
qqqVqqfwaT;?Ri  ^fqnmnwi  I 
^riRqRT^rW  I  ^Tflr^qg  #  rfsmh  fRff  qqfq  | 
^fqwtwq  *TfW.  I  rR?wt  fqrrrqTqf^qT^f^qT 
'ftrf  1  n^WTW  TT^fT  rlr^  tfqqrii«r.  * q?F5£<[  I 
?l  ^q  qrqTfkcWi  TT3TT  ^THEI^WK^H  1 
fqftf^qi  U^Rn^  HsRTI  ?RTT  ?fq  ^rffT.  I  cf 

qtemnr.  q  ?  1  qr  n.  1  qr  \  \  i  ^  £.—?«. ; 
q  ^  1  qr  *.  1  qr  ^  i  «$  i 

.  Moreover,  the  great-grandfather,  the  grand¬ 
father,  the  father,  oneself,  the  uterine  brothers,  the 
son  by  a  wife  of  equal  caste,  the  grandson,  (and)  the 

•  The  reading  is  that  of  Govinda  Swamin  adopted  by  Dr.  E.  Hultzsch  in 
his  edition,  of  Baudhayana  printed  at  Leipzig,  and  the  translation  is  that  of 
Dr.  Biihler  in  the  Sacred  Books  of  the  East  series.  The  reading  as  appearing 
in  the  Ratnakara  and  the  Dayabhaga  after  the  word  qqfa:  in  the  second  linet 
is  as  follows  IRfPrf^niRRn^ 

^JfPSSP^I  35rT*ft  ^isff  HffcTj  &c. 
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great-grandson — these  they  call  Sapindas,  but  not 
the  (great-grandson’s  son),  and  amongst  these  a 
son  and  a  son’s  son  (together  with  their  father  are) 
sharers  of  an  undivided  oblation.  The  sharers  of 
divided  oblations  they  call  Sakulyas.  If  no  other 
(relations)  are  living,  the  property  (of  a  deceased 
male)  descends  to  them  (the  Sapindas).  On  failure 
of  Sapindas,  the  Sakulyas  (inherit).  On  failure  of 
them,  the  teacher  who  (holds  the  place  of  a  spiritual) 
father,  a  pupil,  or  an  officiating  priest  shall  take  it. 
On  failure  of  them,  the  king.  Let  him  give  that  pro¬ 
perty  to  persons  well-versed  in  the  three  Vedas. 
But  the  king  should  never  take  for  himself  the 
property  of  a  Brahmana. 

The  Veda  declares,  1  Therefore  women  are  con¬ 
sidered  to  be  destitute  of  strength  and  of  a  portion.’ 

Baudhayana,  P.  i,  A.  5,  K.  II,  S.  9-15. 

P.  II,  A.  2,  K.  3,  S.  46.' 

tj^Tvn^  tt:  trairera:  1  rr^vnsr 

groig  1 

^iTtrew.  it  ^  1  tr  4  1  ^  1  ^  V(| 

On  failure  of  sons  the  nearest  Sapinda  (takes 
the  inheritance).  On  failure  of  them  the  spiritual 
teacher.  On  failure  of  the  spiritual  teacher  a  pupil 
shall  take  (the  wealth),  and  use  it  for  religious 
works  for  the® (deceased’s)  benefit,  or  (he  may 
himself  enjoy  it).  Or  the  daughter  ( may  take 
the  inheritance).  On  failure  of  all  (  relations  )  let 
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%  the  king  take  the  inheritance.  Some  declare,  that 
the  eldest  son  alone  inherits. 

Apastamba,  P.  2,  P.  6,  K.  14,  S.  2-6. 

traTfimrfw  i  rt^rri  r 

^traifTfk  1  <r^nt  ^isq^^nfrr  i  ?i«?wre  gjgmfir  1 
rf^WTi  I#  rf^VTR  ^Ttanftl^Tftr  1  ?T^TT3 

srrspinfsunsr  'iiwifir  1  ^Tiptrisr?  WTifWt^rr^r  1 
’pfltncT  I  ftpssrt  1 

'  €it|<!sfdT  ^  I 

I  f^:  ?-©  1  «-?$  ;  ^is. 

The  wealth  of  a  man  who  dies  without  male 
issue  goes  to' his  wife;  on  failure  of  her,  to  his 
daughter ;  on  failure  of  her,  to  his  father ;  on 
failure  of  him,  to  his  mother ;  on  failure  of  her 
to  his  brother ;  on  failure  of  him,  to  his 
brother’s  son;  on  failure  of  him,  to  the  relations 
called  Bandhu  ;*  on  failure  of  them,  to  the  relations 
called  Sakulya;  on  failure  of  them,  to  a  fellow- 
student;  on  failure  of  him,  it  goes  to  the  king, 
with  the  exception  of  a  Brahmana’s  property.  The 
property  of  a  Brahmana  goes  to  (other)  Brahmanas. 
The  wealth  of  a  (deceased)  hermit  shall  be  taken  by 
his  spiritual  teacher  ;  or  his  pupil  (may  take  it).  The 
relationship  of  Sapinda  ceases  with  the  seventh 
man  (in  descent  or  ascent). 

Vishnu,  XVII.  4-16  ;f  XXII.  5., 


*  According  to  Nanda  Pandit,  Bandhu  means  Sapinda  (agnates  and 
cognates)  «f«TOT;  OTtaj  *W»fraT*  I  Sakulya  means  distant  kinsmen 
.beginning  with  the  fifth  in  descent  and  ascent. 

t  Attributed  to  Vrihat-Vishnu  by  Vijnaneswara. 


140 


HINDU  LAW. 


snprtfhrsrsfrra  tjsrwra^:  i 

If  a  man  leaves  neither  son,  nor  son’s  son,  nor 
issue,  the  daughter’s  sons  shall  take  his  wealth. 

Vishnu,  according  to  the  Mitakshara, 
Chandrika,  and  Dayabhaga,  and  the 
Manu-Tika  of  Govinda  Raj,  but  not  found 
in  the  Institute  of  Vishnu.  It  is  found  in 
Vrihat-Parasara,  Ch.  V. 


rfoFt/TT  ntastT  i 

mTmvrnr  r 

^iTrrer  irg^r  faf^r:  n 


tT?r  i 

wwt  =tt  wt^r^nrrn^flsn  s?cr:  11 


qrsrsrcam  ^  1 


The  lawfully  wedded  wife  and  the  daughters 
also,  both  parents,  brothers  likewise,  and  their  sons, 
gentiles,  cognates,  a  pupil,  and  a  fellow  student,  on 
failure  of  the  first  among  them,  the  next  in  order 
is  the  heir  to  the  estate  of  one  who  departed  for 


The  reading  in  the  Dayabhaga  and  the  Ratnakara  is  &c. 

but,  coming  after  Hxjpc,  tf?rgctT:  is  certainly  preferable,  and  then  gotraja 
would  follow.  Upon  this  wrong  reading  Gimutavahana  says,  that  females 
born  .of  the  same  goira  cannot  succeed,  inasmuch  as  the  word  gotraja  is 
masculine.  Nanda  Pandit  and  Balambhatta,  on  the  other  hand,  say,  gotraja 
being  in  the  plural  includes  males  and  females,  and  thus  the  sister  is  an 
heir,  being  a  gotraja. 
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■  heaven,  leaving  no  male  issue.  This  rule  extends 
'  to  all  classes. 

The  heirs  to  the  property  of  a  hermit,  of  an 
ascetic,  and  of  a  student  in  theology  are  in  order 
]  (that  is  in  the  inverse  order)  the  preceptor,  a  virtuous 
1  pupil,  and  a  spiritual  brother  belonging  to  the 
same  hermitage. 

The  wealth  of  a  (trader)  dying  abroad  shall  be 
taken  by  his  Dayadas  (i.e.  his  lineal  descendants ), 

'  Bandhavas  (i.  e.' .  maternal  uncle  and  other  relaf' 
tions),  agnates,  or  his  partners  who  may  have  re-  1 
-  turned  ;  and  failing  these,  by  the  King.* 

'  :  Yajnavalkya,  II.  135- — -137,  264. 

tNtct  sststti  1 

W  rTO  WIH  WtW  fh«TT  II 

hw  ^Hmra)farrwTc[  i 

1  wfhl  wrf  I  ftrl  ^  II 

HPRT§ it  thrift:  3T  nn  I 

sqrwt  wwIs^itw  11 

WTWTi  g  ff?<TT  g^f^JfnWTT^TrT  I 

fftfriT  ftrg:  wnwnr€t  n 

wra  1  <jf%rf*rt  ^Taj^rniri:  1 
mr:  wnftr:  ^pswmwTh  TTWTftr  ?rc[  11 
WTeT  ^TT?T5IT  tHnrowi:  1 

wnw  ^rafhfh:  w?r:  u 

5lT^:  ^  I 
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If  among  several  brothers  one  childless  should 
die  or  become  a  religious  ascetic,  the  others  shall 
divide  his  property,  excepting  the  Stridhana. 

They  shall  make  provision  for  his  women  till 
they  die,  in  case  they  remain  faithful  to  the  bed 
of  their  husband.  Should  the  women  not  (remain 
chaste),  they  must  cut  off  that  allowance. 

After  their  father’s  death,  these  (12  sons)  shall 
succeed  to  his  wealth  in  order.  Whenever  a  supe¬ 
rior  son  is  wanting,  the  one  next  to  him  in  rank  is 
entitled  to  succession. 

On  failure  of  a  son,  the  daughter  (succeeds), 
because  she  continues  the  lineage  just  like  (a  son)  ; 
both  a  son  and  a  daughter  continue  the  lineage  of 
their  father. 

On  failure  of  daughters,  the  Sakulyas*  (are  to 
succeed)  and  (after  them)  the  Bandhavas*;  next, 
a  member  of  the  same  caste.  In  default  of  all, 
that  (wealth)  goes  to  the  king. 

Unless  it  should  be  the  property  of  a  Brahmana. 
A  king  devoted  to  duty  must  allot  a  maintenance 
to  his  women.  Thus  has  the  law  of  inheritance 
been  declared. 

Narada,  XIII.  25,  26,  49-52. 

foreran  i 

sft  wwt  rutrgft  11 

?  1  ** 

If,  among  such  brothers  as  have  come  to  a 
division  and  are  separate  in  wives,  affairs,  and 


*  Sakulyas  means  agnates,  Bandhavas  means  cognates ;  sajati,  which  has 
,  been  translated  by  Dr.  Jolley  as,  of  the  same  caste,  according  to  the  Commen¬ 
tators  means  descended  from  the  same  Rishi, 
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wealth,  one  should  die  without  leaving  issue,  his 
wife  inherits  his  wealth.*  Narada,  I.  25. 

wrow  g  i 

7f<?iTT3S^T  || 

g  «t  gr  1 

What  is  due  to  a  childless  Brahman  goes  to 
his  Sakulyas.  On  failure  of  them  to  his  Bandhus. 
When  there  are  no  Sakulyas  and  related  Bandhavas, 
then  it  should  be  given  to  Brahmanas.  When  there 
are  no  Brahmanas,  it  should  be  thrown  into  water. 

A  text  of  Narada,  cited  in  the  Vyava- 
hara-mayukha,  but  not  found  in  the 
published  Narada  Smriti.  The  last  verse 
is  also  quoted  in  the  Kalpataru. 

g^g  frsiwwg  ftra*=u<4*MTf*ig  i 
^nsrTsr  irnfam  Trs^reift’iit  n 
g=§i  *irn  ccifai^tci  wrifr  rns«ig  1 
^TRcqfHsCrtl  •TTTt  ^  ^TTrl^f:  II  •)’ 
gff ww'  w  1%fw>ziTfg  fgfgg  1 
?rwnn  gwT  h  + 

trsft  err  fg*n  wm  ii 


•  Dr.  Jolly  says  of  the  verse  that  it  “seems  to  be  a  marginal  gloss 
which  has  somehow  crept  into  the  text  by  mistake.”  It  is  indeed  quite  out 
of  place,  being  found  in  the  chapter  on  debts. 

t  It  is  a  text  of  Prajapati  according  to  the  Mayukha. 
t  *T?I*nTW7  i»  the  reading  of  Madhava. 
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to  few  ^ttssT  ?rerr.  i 

rltfa  msmm«?  TR  II 

fT^ww  man^rr:  miTvy:  i 

«$<stn  m*im:  fti’siT:  vmrfim:  ii 

^<Tls^wm3i3fewTafhs?nmff:  i 
mg’  Hfe^TWffT?r  fawifeg  amsrm  u 
rt^S'  WTTOife  mras,  i  ’ 
mi  mfeii  m  tramr:  11 
gfgl  'gTmrt  yg  gpygTWtm  i 

tffen^rTTWTfe  ^foggarasi  ^fer  n 

HT'SlI^rlfeffewr  cRSTO  3J<TWT  g  I 
mm  grmniit  w  mm  m  rrgg'gm  11 
tsaerr  ‘mrffeng^T:  ggiwTsfferfsgm:  i 
ggt  TTmT  mirwrrfe  gfafw  m  n 
mumfksg  Tim  g’itgmmtr:  i 
dcHstfef  IRnfet  ^TJjfefe;  WfT.  || 
mmlr  fi^nrwrmmw'  g  fewi  i 
gmr  fdM'iisnln  %awg?  femmi:  11 
gmm?g  mwfet  fmjmmm  h 

gmrerro*refg  aife  umiiwr  g  i 
rnf  spftn  <?iyimm  ggrarim  n 
swfm  i  ijz;— — oo 

Although  kinsmen  (Sakulyas),  although  his 
father  and  mother,  although  uterine  brothers  be 
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living,  the  wife  of  him  who  dies  without  leaving 
male  issue  shall  succeed  to  his  share. 

A  wife  deceased  before  (her  husband)  takes 
away  his  consecrated  fire  (Agnihotra)  ;  but  if  the 
husband  dies  before  the  wife,  she  takes  his  property, 
if  she  has  been  faithful  to  him.  This  is  an  eternal  law.- 

The  husband  being  separated  (in  interests  from 
his  former  coparceners),  his  wife  shall  take  after  his 
death  a  pledge  and  whatever  else  is  recognised  as 
property,  excepting  the  immovable  wealth.* 

.  The  wife  is  declared  to  succeed  to  her  hus¬ 
band’s  property,  and  in  her  default,  the  daughter. 

As  her  father’s  wealth  becomes  her  property, 
though  kinsmen  be  in  existence,  even  so  her  son 
becomes  the  owner  of  his  mother’s  and  maternal 
grandfather’s  wealth. 

In  default  of  them,  uterine  brothers  or  brother’s 
sons,  agnates  (Sakulyas)  and  cognates  (Bandhavas), 
pupils,  or  learned  Brahmanas  are  entitled  to  the 
inheritance. 

When  a  man  dies,  leaving  no  issue,  nor  wife, 
nor  brother,  nor  father,  nor  mother,  all  his  Sapindas 
shall  divide  his  property  in  due  shares. 

Half  the  entire  wealth,  however,  shall  first  be 
set  apart  for  the  benefit  of  the  deceased  (owner), 
and  carefully  assigned  for  his  monthly,  six-monthly, 
and  annual  Sraddhas. 

When  there  are  several  relatives,  agnates 
(Sakulyas),  and  cognates  (Bandhavas),  whosoever  of 
them  is  the  nearest  shall  take  the  wealth  of  him 
who  died  leaving  no  issue. 

*  The  Mayukha  and  the  Chandrika  say,  the  meaning  of  this  text  is 
otherwise. 
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When  a  man  dies  without  leaving  either  wife 
or  male  issue,  the  mother  has  to  be  considered  as 
her  son’s  heiress,  or  a  brother  (may  succeed)  if  she 
consents  to  it. 

Should  a  Kshatriya,  Vaisya,  or  Sudra  die  with¬ 
out  leaving  male  issue,  or  wife,  or  brother,  their 
property  shall  be  taken  (  as  escheat )  by  the  king, 
for  he  is  the  lord  of  all. 

Except  in  the  case  of  a  Brahmana;  - but  a  king 
bent  on  the  practice  of  virtue  must  allot  a  main¬ 
tenance  to  his  women.  Thus  has  the  law  of  inheri¬ 
tance  been  declared. 

For  her  food  (  he  must  assign  )  a  prastha  of 
rice  every  afternoon,  together  with  fuel,  and  one 
dress  purchased  for  three  panas  must  be  given  to 
her  every  three  months. 

This  much  has  been  called  the  1  widow’s  wealth’ 
of  chaste  women.* 

What  is  left  after  setting  apart  property,  suffi¬ 
cient  for  the  expense  of  her  dress,  food,  and  for  the 
washerman,  shall  be  made  over  to  the  co-heirs. 

.  Vrihaspati,  XXV.  48,  49,  53,  55,  58—63,  67—70. 

^  ftraft  i 

The  property  of  a  sonless  deceased  person 
goes  to  the  brother,  failing  him  the  parents  take, 

paragraph  is  my  translation  of  the  text  &c., 

Jon  of  this  passage  has  been  omitted  by  Dr.  Jolly.  This  line 
the  place  1  have  put  it  in,  in  Haradatta’s  Ujjvala  and  other 
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or  the  eldest  wife,*  sagotra,  pupil,  or  fellow  student. 

Sankha,  Likhita,  Paithinasi,  and  Yama,  ac¬ 
cording  to  Cimutavahana.  Paithinashi, 
according  to  Ratnakara.  Sankha,  accord¬ 
ing  to  Vijnaneswara  and  Madhava. 

fswar  firm  i 

«n?n  m  wt<tt  st  utottj  11 

3rrarra5r:  i 

If  a  man  dies  separate  from  his  co-heirs,  let 
his  father  take  the  property,  on  failure  of  male 
:  issue ;  dr  successively  the  brother,  or  the  mother, 
or  the  father’s  mother. 

Katyayana,  cited  by  VijnanesWara, 
Madhava,  and  others. 

*rrr*T  trreraraft  srt  fttint  i 

^TlrlltH'ti  t3i«ni  TTTgg:  II 

^fToirnisnfKlTnf^m  i 

Let  the  sonless  widow  preserving  unsullied  the 
bed  of  her  lord,  and  steadfast  in  her  continence, 
enjoy  with  moderation  the  property  until  her  death. 
After  her  let  the  heirs  take  it. 

Katyayana,  according  to  the  majority  of 
the  commentators,  but  Harita,  accord¬ 
ing  to  Lakshmidhara. 

tr£t  ST  i 

wrsTT%srprr  fWwrr  STsbrrfsnrT  i 


•  Madhava  says— am  tfsmt  *T  g  ’■  '■  stfwt  means  no! 

but  chaste.  i 
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srfinrT^T  m  ?  m  1 

?r^HT$  %  ff?m  trenj^T  « 

tfTft«tTfrefr-4i  I  oil  l^cH^  1 

The  wife,  if  not  unchaste,  takes  the  wealth  of 
the  husband.  If  guilty  of  improper  actions,  shame¬ 
less,  extravagant,  or  unchaste,  she  does  not  deserve 
stridhana.  Failing  her,  daughter,  if  unmarried,  takes. 

Katyayana,  cited  in  the  Madana-Parijata. 

<3  1 

^  JTTjftfa  *H<UlPrt<*»[  II 

On  the  husband  dying,  the  wife  is  entitled  to 
maintenance.  But  she  gets  the  share  of  the  un¬ 
divided  wealth  till  her  death. 

Katyayana,  cited  in  the  Saras wati-Vilasa. 

ttsPi  1 

g  ^f%HT  *PItT<?T  II 

^rtjgr^rra  tr^l  5f%?rctsftr  i 
<T?WT%  facTT  WTffT  ^TrtT  h 

Trtl  1 

Let  the  widow  succeed  to  her  husband’s  wealth 
provided  she  be  chaste  ;  and  in  default  of  her  the 
daughter  inherits,  if  unmarried. 

The  widow,  being  a  woman  of  honest  family,  or 
the  daughters,  or,  on  failure  of  them,  the  father,  or 
the  brother,  or  his  sons  are  pronounced  to  be  heirs 
of  one  who  leaves  no  male  issue. 

Katyayana,  cited  by  Vijnaneswara. 
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snrpct^  rfcj^fira  *ftrfcisn  1 
^wf^rgr»4=rT:t^  ftgraunfiw  11 

8  *r  1  RiMf, 

Of  the  separated  sonless  man  the  widow, 
daughters,  parents,  brothers,  sons  of  brothers, 
Sapindas,  related  Bandhavas  take  the  property  in 
the  order  mentioned. 

Vriddha-Harita,  Ch.  IV.  254,  255. 

T?r:i 

Wealth  is  common  to  the  married  pair. 

Datta,  cited  by  Bhavadeva. 

gwr  w.  1 

ftm:  ftra^:  g^rr:  fagnts^T  1 
fMrsT:  fcre^T*!^:  11 
?tth:  g^T  wrairi®1^:  1 

WTgrrtg^igsrra  Ora  st  Trrs^r^m:  n 

tnft^ITrrgfl-f  ^JrTrTTHq^ -M  »1  1 
The  sons  of  his  own  father’s  sister,  the  sons  of 
his  own  mother’s  sisters,  and  the  sons  of  his  own 
maternal  uncle  are  known  as  his  own  Bandhus ; 
the  sons  of  his  father’s  father’s  sister,  the  sons  of  his 
father’s  mother’s  sister,  and  the  sons  of  his  father’s 
maternal  uncle  are  known  as  his  father’s  Bandhus  ; 
the  sons  of  his  mother’s  father’s  sister ;  the  sons  of 
his  mother’s  mother’s  sister,  and  the  sons  of  his 
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mother’s  maternal  uncle  are  known  as  his  mother’s 
Bandhus. 

Vriddha  Satatapa,  accordind  to  the  Parijata, 
but  Baudhayana,  according  to  Madhava. 
Other  commentators  only  cite  the  text 
without  naming  the  author. 

mfa  fwmm:  ftrmftt  ctt  « 

^TrTKt  WT?TT  WT^rr  %f?T  4iyUtvH*f  I 

iwrt  sremftR:  n  %rer.  i 

Then  the  uterine  brothers  shall  divide  the 
heritage  of  a  sonless  person,  or  the  daughters  of  the 
same  caste ,*  or  the  surviving  father,  half-brothers 
of  the  same  caste,  the  mother,  and  the  widoiJv, 
according  to  the  order  mentioned  ;  failing  them 
those  belonging  to  the  same  family,  living  together. 

Devala,  cited  in  the  Vivada-Ratnakara,  Kalpa- 
taru,  and  Dayabhaga. 

$sft  g  i 

zra  vrm  ^rf  «t  iiiiii=hi«Tn5[)?ng  ii  sjrre:  i 

Of  the  inheritance  two  thousand  panas  should 
be  given  to  the  widow.  Whatever  wealth  had  been 
given  to  her  by  the  husband  she  gets  according  to 
her  pleasure. 

Vyasa,  cited  by  Haradatta 

and  other  Commentators. 


•  Colebrooke  translates  “  or  daughters  who  have  an 

equal  claim  to  it.”  Ratnakara  interprets  gWT:  as  «.  uterine  or 

'  full-9isters. 
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Certain  definitions— Sapindas,  Sakulyas, 
Samanodakas,  Dayadas,  Bandhus,  and  Bandtaavas. 

Sapinda  relationship,  according  to  most  of  the 
Rishis,  ‘  ceases  at  the  seventh  person.’  According 
to  Parasara  it  1  ceases  at  the  fifth  person.’  Now, 
according  to  the  original  and  most  ancient  rule  of 
lijjSraddha,  Pinda,  as  meaning  funeral  oblations,  could 
jjj  j'be  offered  only  to  three  ancestors.  When  most  of 
I'  j  the  Rishis  speak  of  Sapinda  relationship  extend- 
jrjing  to  the  sixth  ancestor,  it  is  clear,  Sapinda 
could  never  have  meant  as  connected  through 
T  funeral  oblations.  It  meant  ‘of  equal  body’ 

!]  or  ‘  of  the  same  body’  'wfq*®:  i  It  was  a  prevailing 
idea  among  ancient  writers,  that  the  particles  of 
^  body  of  a  person  and  his  lineal  descendants  are 
the  same  in  the  sense  that  the  son’s  body  is  formed 
out  of  the  father's  body.  Probably  in  very  ancient 
times  it  was  thought,  that  up  to  the  seventh  descen¬ 
dant  the  identity  of  bodily  particles  continued. 
Latterly  it  became  the  prevailing  opinion,  that  the 
body  became  different  after  the  third  descendant. 
.  The  three  ancestors  and  one’s  self  became  one 
person  after  death,  for  the  purposes  of  Sraddha,  when 
a  ceremony  called  the  Sapindikarana  had  been 
performed.*  Gimutavahana  and  his  followers  from 
this,  erroneously  thought,  that  Sapinda  means  per¬ 
sons  who  are  thus  connected  for  the  purposes 
of  Sraddha.  The  texts  of  Gautama,  Parasara,  and 
Devala,  cited  in  this  section,  and  the  interpretations 

*  a  afwfarai:  ifm  «i  fiat  i 

Ushana,  Cb.  VII,  ».  18. 
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of  the  Mitakshara,  the  Parijata,  and  the  other  com¬ 
mentaries,  except  the  Dayabhaga,  leave  no  room  for 
doubt  that  Sapinda  meant  connected  through  bodily 
particles.  Madhava  in  his  famous  commentary  on 
Parasara’s  text  (Ch.  V.  8,9)  says,  Daya  means  Pinda 
and  Pinda  means  body.  The  text  means,  that  the 
difference  of  bodily  particles  commences  with  the 
fourth  descendant.  Gautama,  when  he  speaks  of 
the  cessation  of  Pinda  at  the  seventh  or  tfie  fifth 
person,  could  not  have  meant  funeral'  oblations  as 
shown  above,  and  could  only  have  meant  the  cessa¬ 
tion  of  the  physical  affinity. 

When  learned  European  writers  say, that  originally 
Sapinda  meant  those  ‘  having  food  in  common,’  and 
Samanodakas  those  ‘  having  water  in  common,’  they 
say  so,  misled  by  pre-conceived  ideas  without  refer¬ 
ence  to  facts.  The  text  of  the  ancient  Rishi,  Satatapa, 
cited  in  this  section,  speaks  of  separated  brothers  of 
one  Pinda.  By  Pinda,  therefore-,  body,  not  food,  was 
meant.  Then  the  old  distinction  in  Sapinda  relation¬ 
ship  in  the  case  of  descendants  through  mothers  of 
different  castes,  spoken  of  by  all  the  Rishis,  leaves 
no  room  for  doubt  that  in  ancient  times  Pinda 
meant  body,  and  not  food.  These  writers  were  misled 
.  by  the  word  Samanodaka,  ‘  of  equal  water,’  coming 
after  the  word  Sapinda,  and  so  was  Gimutavahana 
who  thought  Sapinda  must  mean  ‘  connected  through 
funeral  oblations,’  as  it  preceded  the  word  Samano¬ 
daka,  which  meant  connected  through  offering  of 
water.  This  offering  of  water  to  remote  ancestors 
and  their  male  descendants,  is  an  ancient  custom  of 
all  the  Aryan  races,  and  had  more  to  do  with  spirit- 
worship  than  with  the  enjoyment  of  a  common 
reservoir  of  water. 
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.  The  circumscribing  of  the  relationship  of 

Sapinda  to  the  third  descendant  owed  its  origin, 
as  is  very  often  the  case  in  such  matters,  to 
temporal,  quite  as  much  as  to  philosophical  or 
j  spiritual  grounds.  -Jointness  was  the  normal 
condition  of  the  Hindu  family.  But  for-  seven 
generations  to  live  together  became  in  time  very 
inconvenient,  if  not  impossible.  Having  regard 
to  the  fact  that  the  ancient  Hindus  were  a  long- 
lived  race,  it  was  not  unusual  for  a  man  to  ‘  see  the 
face  ’  of  son,  grandson,  and  great-grandson.  Four 
generations  would  thus  live  together,  and  very  na- 
|j'  turally  consider  themselves  of  one  body  and  one 
|  person,  for  the  purposes  of  sacrifice .  as  well  as  in 
:  dealings  with  other  men.  They  were  in  the  eye  of  law' 

|  one  person,  in  society  as  well  as  in  the  body  politic. 

It  appears,  how'ever,  that  for  the  puposes  of  puri- 
1  fication  and  marriage,  the  old  idea  about  Sapinda 
relationship  of  seven  degrees  continued  as  no  incon- 
.  venience  resulted  therefrom.  For  the  purposes  of  the 
law  of  inheritance  also  the  old  definition  held  good. 
In  a  solitary  text  of  Manu*  the  rule  of  Sraddha  is 
applied  to  the  Law  of  Inheritance,  and  the  distinction 
made  between  Sapindas  as  meaning  agnatic  relations 
of  three  degrees,  and  Sakulyas,  i.  e.,  more  distant 
agnates,  for  the  purposes  of  inheritance.  After  the 
Sapindas  he  placed  the  Sakulyas.  By  Sakulyas  he 
meant  agnatic  members  of  the  same  Knla  or  family. 
Cimutvahana,  without  any  authority  for  his  interpre¬ 
tation,  defined  Sakulyas  to  mean  agnatic  relations 
after  the  third  to  the  sixth  degree.  Sagotra  means 
1  of  the  same  gotra  or  gens'  Samanodakas  are 


members  of  the  same  family  for  whom  water  obla¬ 
tions  have  to  be  offered,  and  1  hey  are  the  agnatic 
relations  so  far  as  relationship  is  remembered.  But 
according  to  the  well-known  text  of  Brihat  Manu, 
it  ceases  at  the  fourteenth  degree,  after  which  agnates 
are  only  called  Sagotras. 

Sapindas  are,  as  we  have  seen,  defined  by  the 
Rishis  to  be  agnates  within  seven  degrees.  Wives 
of  agnates  and  their  unmarried  daughters  are  also 
Sapindas  and  Sagotras.  There  is  no  warrant  in  the 
Smritis  for  holding,  that  persons  of  different  gotras 
are  Sapindas.  In  all  the  Smritis,  in  the  chapters  on 
purification,  ‘we  find,  in  the  case  of  Brahmanas,  the 
observance  of  impurity  for  ten  days  is  prescribed  on 
the  death  of  Sapindas,  but  on  the  death  of  the  mater¬ 
nal  grandfather  for  three  nights,  and  on  the  death  of 
the  maternal  uncle  and  those  related  through  females 
and  Bandbavas,  impurity  for  only  two  days  and  one 
night  is  prescribed.*  Yajnavalkya  in  the  Chapter 
on  purification  uses  the  word  =sjm:,  i.  e.,  agnates  in 
the  place  of  Sapindas.  There  is  no  doubt,  therefore, 


qfaqsrefq^qtfqinqa?  i  *ncw:  t^i 
Wi  HTTTtsfN  fqqfqm  i 
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that  Sapindas  are  agnates,  and  the  maternal  uncle 
and  other  Bandhavas  are  not  Sapindas.  In  the  well- 
known  text  ‘Sapindas  separated  or  unseparated  are 
equal  in  respect  of  immoveables,’  sapindas  could  only 
mean  agnates.*  Then,  Manu  and  Gautama  have 
made  a  distinction  between  one’s  own  Sapindas  and 
mother’s  Sapindas.  It  is  difficult  to  see,  how  Vijna- 
neswara,  Narida  Pandita,  and  Mitra-Misra  could 
call  the  maternal  relations  and  other  Bandhavas 
Bhinnagotra-Sapindas.  Gautama  very.clearly  says, 
they  are  not  Sapindas.  There  are  no  Bhinnagotra- 
Sapindas  according  to  the  Rishisis.  The  above- 
.  named  commentators  apparently  thought,  that  the 
identity  of  the  particles  of  body  continued  to  des¬ 
cend  through  females.  But  the  ancient  idea  was 
that  this  identity  continued  only  in  the  male  line, 
the  bodily  particles  of  the  -  male  always  prevailing 
over  those  of  the  female,  in  the  constitution  of  the 
body  of  the  issue. 

We  next  come  to  the  term  Dayada.  It  origin¬ 
ally  meant  direct  lineal  descendants — son,  grandson, 
and  great-grandson.  Sometimes  it  meant  heirs. 
But  it  is  difficult  to  say,  whether  it  ever  meant  any 
but  agnatic  heirs.  The  text  of  Yaj naval kya  (Ch.  II. 
264)  makes  a  distinction  between  Dayadas,  Cfnatis 
(agnates)  and  Bandhavas.  There  is  some  difficulty- 
in  the  interpretation  of  the  words  and 

rvzwzr:  in  the  text  of  the  Rishis  about  the  status 
of  the  adopted  son,  which  is  dealt  with  in  Ch.  V. 

The  term  Bandhu  is  used  in  the  sense  of  ag¬ 
nates  in  Gautama,  Ch.  IV.  v.  1,  Vasista,  Ch.  VIII.  v 

Sapimias  atfjwrwq’t  qfquT; 
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2-3  Vishnu,  Ch.  XXIV.  10  *In  a  text  of  Vrihaspati 
(p.  50)  Bandhu  is  used  in  the  same  sense  as 
Bandhava.  In  Yajnavalkya's  text  on  the  rule 
of  inheritance  Bandhu  is  interpreted  to  mean  the 
technical  Bandhus  by  the  commentators.  But 
Yajnavalkya’s  text  is  very  nearly  identical  in  its 
tenor  with  Vishnu's  text  on  the  same  subject,  and 
therefore,  it  would  not  be  unreasonable  to  suppose 
that  by  Bandhu,  Yajnavalkya  also  understood 
agnates,  and  the  reading  jftcrsft  w.  as  prevalent 
in  Bengal  is  correct,  and  theworcl  Gotraja  there 
qualifies  the  word  Bandhu.  In  Ch.  II.  v.  149, 
Yajnavalkya  ‘  uses  Bandhu  in  the  sense  of  father’s 
and  mother’s  Sapindas,  and  Bandhava  as  meaning 
relations  beginning  with  the  husband. t  It  should 
be  remembered,  that  in  other  places  hesuses  the 
words  Bandhava  and  Sambandhi-Bandhava'  to 
signify  the  same  relations.  Again,  in  the  text 
cited  by  the  commentators  as  defining  the  technical 
Bandhus,  they  are  called  Bandhavas,  and  not  Ban¬ 
dhus.  Even  Bandhavas  sometimes  mean  agnates.]; 

The  well-known  text  about  Bandhavas 
defines  them  to  be  one’s  three  first  cousins, 
father's  sister’s  son,  mother's  sister’s  son,  and 
mother’s  brother’s  son.  These  are  one’s  nearest 

*  In  (he  text  tj^rff  Bandhu  is  erroneously  interpreted  by 

some  Bengal  commentators  as  meaning  the  technical  Bandhus.  If  *1^*1: 
had  teen  "Rafter  «I:  a  sr  used  after  it,  the  interpretation 

t  The  Mitakshara  on  this  verse  says  HiaTOfw:  ftij- 

qpjfiw,' ’ «'hich  has  teen  wrongly  translated  by  Colebrooke  as  ‘her  kindred’. 

Ch.  II.  Sec.  XI.  v.  6, 
t  WTOtWlI  H  fad'd  V«i  I 

^fadi  usd  uni  ?i<nhnT  »r  <n*fii  n 

In  this  text  of  Katyayana,  Bandhu  and  Bandhava  have  been  interpreted 
both  by  Mitra-Misra  and  Gimutavahana  as  meaning  agnates. 
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friends  and  relations,  outside  h'is  own  faiAily.  To 
say  that  the  word .  Bandhava  includes  very  distant 
relation,  e.  g.  a  mother’s  mother’s  sister’s  daughter’s 
son,  is  to  do  violence  to  the  accepted  sense  of 
the  word  as  signifying  a  near  and  dear  relation. 
In  the  text  about  Bandhavas,  six  of  the  technical 
Bandhus  are  father’s  and  mother’s  ,  Bandhavas. 
All.  the  commentators,  howe^r,  withikvhat  reason 
it  is  difficult  to  see,  consider  them  to  be  one’s  own 
Bandhavas.  The  said  text  of  Baudhayana  or  Sata- 
tapa  probably  did  not  define  Bandhavas  for  the 
purposes  of  the  law  of  inheritance.  Narada  and 
Vrihaspati  in  the  chapter  on  Inheritance  make  use 
of  the  word  Sambandhi-Bandhava  as  signifying 
heirs  outside  one’s  own  family.  The  same  term 
is  used  by  Manu  in  Ch.  5,  v.  74,  Yajnavalkya  in 
Ch.  I.  v.  220,  and  also  by  Katyayana  in  the  text 
cited  at  page  52.  Now  we  find  Asapinda-Yoni- 
Sambandhe  in  Gautama,  Yoni-Sambandhe  Ban¬ 
dhava  in  Ushana,  and  Bandhava  in  Sankha  and 
other  law -givers  in  the  texts  cited  at  page  1 54,  as 
denoting  the  same  relations.  Yoni-Sambandhis 
are  defined  by  Haradatta  to  mean  relations  begin- 
ing  with  the  maternal  uncle.  The  Mitakshara 
expressly  says  that  “  Bandhus  are  relations  on 
the  mother’s  side  beginning  with  the  maternal 
uncle.”  (  See  p.  141  ).  Kulluka  and  Raghava- 
nanda  interpret  Bandhavas  as  maternal  relations 
in  their  gloss  on  Manu,  Ch.  3  ■  v.  264.  If 
however,  we  consider  the  texts  on  Sraddha  and 
Marriage,  we  can  with  tolerable  certainty  ascertain 
the  meaning  of  these  terms.  In  the  texts  on  Srad¬ 
dha  cited  in  Section  II,  we  find,  that  after  relations 
of  one’s  oVra  gotra,  according  to  Gautama,  the 
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Vishnu-Purana,  and  Markandeya-Purana,  the  Sapin- 
das  of  the  mother,  (pages  49.  57.  5&)  according  to 
Katyayana  Sambandhi-bandhavas  (  p.  52  ),  and 
according  to  Pracheta  (p.  56)  Bandhavas  are  en¬ 
titled  to  perform  the  Sraddlm.  It  i.s  reasonable  to 
suppose  that  the  same  relations  were  meant  by-  the 
law-givers  in  these  texts,  and  that  Bandhu,  Bandhava 
and  Sambandhi- Bandhava  meant  *rs*fw:,  i.  e. 
Sapindas  of  the  mother.  Again,  if  we  consider 
the  texts  on  marriage  we  find  Manu  prohibiting 
marriage  only  with  Sagotras  and  mother’s  Sapindas. 
Apastamba  prohibits  marriage  with  Sagotras  and 
Yoni-Sambaridhi  relations.  All  the  commentators 
agree  in  holding  that  the  Sapindas  of  the  mother 
are  relations  within  the  fifth  degree  in  the  mother’s 
family.  It  is  reasonable  to  suppose,  that  the  law¬ 
givers  laid'  down  one  identical  rule,  and  that 
mother’s  Sapindas,  Yoni-sambandhis,  and  relations 
within  the  fifth  degree  in  the  mother’s  family  meant 1 
the  same  thing.  Vasista  lays  down,  that  for  mar¬ 
ried  females,  Sapinda  relationship  in  regard  to  their 
father’s  family,  is  restricted  to  three  degrees,  i.  e., 
to  the  descendants  of  their  great-grandfather.  # 
The  Mitakshara  also  says,  that  '  within  the  fifth 
degree  on  the  mother's  side  ’  means,  that  up  to  that 
the  Sapinda  relationship  continues.  We  thus  find 
from  a  consideration  of  all  the  texts,  that  Bandha¬ 
vas  or  Sambandhi-bandhavas  meant  the  agnates  of 
the  mother’s  father  up  to  ■  the  fifth  person.’  There 
is  great  divergence  of  opinion,  among  the  commen¬ 
tators  as  to  how  the  five  degrees  are  to  be  counted 
on  the  mothers  side.  The  opinion  of  the  Mitakshara 


is  for  trni^T  See  p.  i 
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and  the  Parijata  is,  that  the  five  degrees  on  the 
mother’s  side,  like  the  seven  degrees  on  the  father’s 
•side,  are  to  be  counted,  beginning  with  self,  so  that 
the  ascending  line  will  end  with  the  third  maternal 
grandfather,  and  thus  correspond  with  the  ancient 
rule  of  Sraddha.  This  is  also  in  accordance  with 
the  text  of  Vasista  mentioned  above.  We  thus  find 
ourselves  restricted  to  the  ‘  three  maternal  grand¬ 
fathers’  *ncn*rsr.  and  their  children  in  the  fourth 
degree.  These  relations  are  undoubtedly  Sambandhi- 
bandhavas  or  Bandhavas.  Again,  this  relationship 
by  its  very  nature  is  mutual,  i.  e.,  if  A  is  Bandhava  of 

.  B,  2?isalso  Bandhava  of  A.  We  find  indications  of 
this  in  the  rules  of  Sraddha.  Applying  this  rule  of 
reciprocity  we  find,  that  the  following  relations  are 
Bandhavas  orBandhus. 

1.  Maternal  grand-father  and  (daughter’s  son). 
Maternal  grand-father’s  son-  and  sister’s  son  (by 
the  rule  of  reciprocity).  Maternal  grand-father’s 
grandson,  great-grandson,  and  great-great-grand- 

.  son ;  and  consequently,  the  daughter’s  sons  of 
the  paternal  grandfather,  great-grandfather,  and 
great-great-grandfather. 

2.  Maternal  great-grandfather  ‘and  (son’s 
daughter’s  son).  Maternal  great-grandfather’s  son, 
grandson,  great-grandson,  and  great-great-grandson, 
and,  therefore,  also  the  daughter’s  sons  of  the  bro¬ 
ther,  grandfather’s  son,  great-grandfather’s  son,  and 
great-great-grandfather’s  son. 

3.  Maternal  great-great-grandfather,  and 
(grandson’s  daughters  son).  Maternal  great-great¬ 
grandfather’s  son,  grandson,  great-grandson,  and 
great-great-grandson,  and  thus,  by  the  rule  of 
reciprocity,  also  the  grandson’s  daughter’s  son  of 
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the  father,  grandfather,  great-grandfather,  and  great- 
great-grandfather. 

Of  these  the  daughter’s  son,  son’s  daughter’s 
son,  and  grandson’s  daughter’s  son  are  not  Bandhus, 
because  the)'"  are  heirs  otherwise.  It  is  also  not 
quite  free  from  doubt,  whether  the  maternal  grand-' 
fathers  themselves  are  Bandhus  ;  but  as  their  child¬ 
ren  are  heirs,  it  would  be  unreasonable  to  hold  that 
the)?  are  excluded. 

Now,  the  above  rule  about  Bandhus  corres¬ 
ponds  with  the  old  rule  of  Sraddha,  and  is  not  a 
fanciful  invention  of  modern  ingenuity.  It  would  be 
unreasonable  to  hold,  that  those  who  cannot  per¬ 
form  the  Sraddha  are  heirs.  The  question  of 
priority  as  among  themselves,  is  also,  therefore, 
determined  by  a  well-established  doctrine,  namely, 
the  doctrine  of  spiritual  benefit,  and  we  arrive  at 
firm  ground,  escaping  the  quicksands  and  shifting  ' 
banks  of  the  opinions  of  modern  lawyers.  Besides 
these  heirs,  we  have  the  mother’s  sister’s' son  called 
a  Bandhava  by  Baudhayana  or  Satatapa.  Then 
the  father’s  and  mother’s  Bandhavas  are  also  con¬ 
sidered  Bandhavas  by  the  commentators.  Thus  we 
get,  besides  the  mother’s  sisters’s  son,  father’s 
mother’s  ( father,  brother,  and  )  brother’s  son,  and 
also  daughter’s  son’s  son,  sister’s  son’s  son  and 
father’s  sister’s  son’s  son,  by  the  rule  of  reciprocity  ; 
father’s  mother’s  sister’s  son ;  and  thus  also  mother’s 
sister’s  son’s  son.  Similarly,  we  have  mother’s 
father’s  sister’s  son,  and  thus  also  the  mother’s 
brother’s  daughter’s  son  ;  and  also  mother’s  mother’s 
(  father,  brother,  and )  brother’s  son  ;  and  thus  also 
the  daughter’s  daughter’s  son,  and  the  father’s  and 
grandfather’s  daughter’s  daughter’s  sons. 
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Mother’s  Sapindas  extend  to  seven  degrees 
according  to  some.  In  that  view  the  number  of  rela¬ 
tions  will  be  also  increased  in  the  manner  indicated 
above. 

The  relations  placed  within  brackets  are  con¬ 
sidered  by.  the  commentators  to  be  Bandhavas,  be¬ 
cause  their  sons  and  grandsons  are  considered  to  be 
such.  The  Commentators  do  not  go  any  further,  and 
there  is  thus  no  authority  for  doing  so.  Vijnaneswara, 
though  he  says  that  Bhinnagotra- Sapindas  are 
Bandhus,  does  not  put  any,  excepting  the  technical 
Bandhus  and  the  maternal  uncle,  in  his  list  of  heirs. 
Some  Commentators  would  put  in  the  maternal 
grandfather,  but  further  nobody  has  gone.  The 
practically  inexhaustible  number  of  relations  put  into 
the  category  of  heirs  by  the  decisions  of  our  courts,  if 
they  were  heirs  at  all,  could  not  have  escaped  the 
eye  of  our  subtle  Commentators.  However  that  may 
be,  our  courts  have  interpreted  the  Commentators 
to  say,  that  persons,  male  and  female,  related  either 
through  males  or  females  up  to  the  seventh  degree 
on  the  paternal  side  and  up  to  the  fifth  degree  on 
the  maternal  line,  are  Bandhus.  The  Calcutta 
High  Court  have  put  certain  limitations  to  this  rule 
which  have  been  fully  described  in  the  last  section. 
How  far  the  decisions  of  our  courts  are  in  accor¬ 
dance  with  Hindu  Law,  the  reader  of  these  pages 
will  judge. 
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SECTION  VI. 

g?rg  greftferei  i  cftfa  ftmwVfar  wish*. 

fgaa:  a^gTg^fgnf’ir  *n®a:  i 
gwfgfggg  i 

The  body  is  made  of  six  materials ;  three 
derived  from  the  father,  three  from  the  mother ; 
bone,  sinew,  and  marrow,  from  the  father,  and  skin, 
flesh,  and  blood  from  the  mother. 

Garbhopanishada, 

Cited  in  the  Mitakshara  and  Parasara-MadhaVa. 

^trt  gif  *Tfn3r.  WTT^TST.  ftpa  gg  II 

gfgg?m  g  g^  fgfggag  i 

gg:  e. ;  i  ^ 

Afterwards  (2.  e.  after  relatives  within  three 
degrees  )  a  Sakulya  shall  be  the  heir,  &c. 

But  the  Sapinda  relationship  ceases  with  the 
seventh  person  (in  the  ascending  and  descending 
lines),  the  Samanodaka  relationship  when  the  (com¬ 
mon)  origin  and  the  (existence  of  a  common  family) 
name  are  no  (longer)  known. 

Manu,  IX.  187  ;  V.  60. 
uftwrd  g  ggg  arm  fgfgg=at  i 
Hftpft^rvrra^  ffg=g?rtggfaiTg  u 
swrsn^:  ag  gj  *r)gggr3  n 

:  i 
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Sapinda-relationship  ceases  with,  the  seventh 
male ;  and  the  Samanodaka  ceases  with  the  four¬ 
teenth  ;  some  say  with  the  remembrance  of  birth 
and  name.  Beyond  that,  it  is  called  Gotra.* 

Vrihat-Manu,  cited  by  all  the  text-writers 
some  of  whom  attribute  it  to  Manu. 

ftrwfaifft:  xnift  i 

1 

Sapinda  relationship  ceases  with  the  fifth  or 
the  seventh  person. 

Gautama,  IV.  13. 

i 

tmisri  ^  wl’ft  11 

gfsis:  «  *n 

It  has  been  declared  in  the  Veda  that  Sapinda 
relationship  extends  to  the  seventh  person  (in  the 
ascending  or  descending  line).  It  has  been  declar¬ 
ed  in  the  Veda  that  for  married  females  it  extends 
to  the  third  person. 

Vasistha,  IV.  17,  18. 

The  relationship  ceases  with  the  seventh  man 
(in  descent  or  ascent). 

Vishnu,  XXII.  5- 


•  I  hatfe  adopted  the  translation  of  the  Rev.  T.  Foulkes  in  the  Saniswaii- 
Vilasa,  The  translation  of  Colebrooke  and  Babu  Golap  Sircar  of  the  Iasi  line 
which  is  rendered.  “This  is  signified  by goira  or  the  relationship  of  family 
name"  is  dearly  wrong.  As  regards  this  text  its  genuineness  is  very  doubtful, 
ft  is  clearly  opposed  to  Mami  and  Ushana. 
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sfawm  an  uhotct  1 

^rfg  ^  wfarrew:  fir?rew.  ftrm 
Htrar.  *^,reiT:  3^:  vfa:  sreW^rct  3^^r  ifat  ^ 
g^rffawfareaf^ni  ^rfaWT  i  frersr^nrerfir 
*$wwroii  1 

threw:  ?m  3r  1  *,«-,  *• 

But  amongst  Sapindas,  Sapinda  relationship 
(extends)  to  the  seventh  person. 

Moreover,  the  great-grandfather,  the  grand¬ 
father,  the  father,  oneself,  the  uterine  brothers,  the 
son  by  a  wife  of  equal  caste,  the  grandson,  and-  the 
great-grandson,  excluding  his  son,  and  their  son  and 
grandson  of  unseparated  Dava  (body)  are  called 
Sapindas.  Persons  of  separated  Daya  (  body  )  are 
also  called  Sakulyas.  * 

Baudbayana,  P.  I,  A.  5,  K.  1 1,  S.  2,  9,  10. 

regw  fagrerenret; 

*nsrrn  ofT  ^Trer  wr  1 

tr  *  tt  *  gr  *«^v8  1 

On  account  of  the  blood  relationship  of  his 
mother  and  (  on  account  of  those)  of  his  father 
within  six  degrees,  or  as  far  as*the  relationship  is 
traceable.  He  shall  bathe,  if  they  die. 

Apastamba,  P.  2,  P.  2,  K.  15,  S.  2-4. 


Madhava,  p.  587,  589.  I  h 
:orrect  will  appear  from  otl 
:nce  to  the  Sapinda  Yelatic 


lation  of  Dr.  Biihler  at  page  137.  It  is  incorrect 
"pretation  of  Daya,  meaning  body.  See  Parasara- 
ve  followed  Madhava  in  preference.  That  I  am 
r  texts  cited  here.  The  Sapinda  has  no  refer- 
ship  stated  in  the  Sutra  2,  a  little  before  this 
le  separation  of  body.  The  old  writers  thought 
ion  there  is  affinity  of  body. 
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xro^fcnlcsrafr  fNnfiraVs  faiftewl  1 

ii 

xn^nmif%  mfxT  xrterrfcr  jpsrt  1 
*rNrqnw  ^rw^Tftr  irxprpgW’^Tfa  ^  1 
^wsj^^rt  inner  xBfa^afsng  11 
xrer  tp?  mfirakg  Tnrt*rg*ra?f  1 
m*nr  ’^f^TlxTOTcr  11 

ctTr*r  trfrfsj?  ftempnmxiixg  1 
Yamadagni,  Bharadwaja,  Viswamitra,  Atri, 
Gautama,  Vasista,  Kasyapa,  Agastya — these  Rishis 
are  the  makers  of  the  gotras.  Their  descendants 
are  considered  as  gotras.  There  are  thousands 
and  hundred  millions.  Among  them  fortynine  are 
pravara  or  excellent,  from  having  attained  to  the 
wisdom  of  Rishis.  As  long  as  there  is  one  Rishi 
connected  with  the  pravaras,  so  long  there  is  rela¬ 
tionship  of  the  same  gotra  excepting  the  children  of 
Bhrigu  and  Angira. 

Baudhayana,  cited  in  the  Parasara-Madhava* 

trwt  wrerasm:  1 

mjsuc  3  i  e 

Or  separation  of  body  (Daya  or  Pinda)f  accrues 
to  the  fifth  descendant. 

Parasara,  III.  8. 

xrftfWrTT  g  firfsnrw^  i 

wwrcftirg  apirg  ^gii  fwwif?rg  II  i 

*  Cited  in  the  Pariiata,  p.  137,  also  by  Haradntla  in  the  Ujjvala. 
t  Madhava  says  in  his  commentary  on  this  teat.  IDara)  means 
Pinda  in  the  sense  of  body.  See  Parasara-Madhava. 
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Sapinda  relationship  ceases  with  the  seventh 
person,  among;  descendants  (by  mothers)  of  the  same 
caste,  with  the  fourth  person  (among  descendants 
by  mothers)  of  different  caste. 

Vriddha-Parasara,  cited  in  the  Parasara-Madhava. 

trefanstTm  srrsr:  ^r»rwr.  i 

ftmr:  u  ■ 

sn?n?m:  i 

If  there  are  persons  descended  from  the  same 
person,  with  separate  fields  and  separate  wealth, 
though  they  are  of  the  same  body,  but  differently 
purified,  among  them  the  Sapinda  relationship  ceases 
with  the  fourth  person. 

Satatapa,  cited  in  the  Mitakshara  and 
Parasara-Madhava. 

grwRi  ^  i 

aren  ^r:  ftrepild«soM«cHfl  i 

i 

Of  the  undivided  as  well  as  the  divided  mem¬ 
bers  of  the  family  living  together,  partition  of  the 
heritage  extends  to  the  fourth  in  descent :  this  is  the 
law.  To  that  degree  the  members  of  the  family  are  of 
the  same  body.  After  that  there  is  difference  of  body. 

Devala,  cited  in  the  Ratnakara  and 
Parasara-Madhava. 

^  3^  *m¥f  fafatraif  i 

W(iTt<?3WT*r^  II# 

fam  ftrmwTt*  aiN  irfqmtT’tf:  i 


*  Identical  with  Manu,  V.  60,  and  Kurma-Pu 


33,  V.  53. 
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_  wftWt*  ^TTR t(JT  II 

Brsfarlhr  ^Tftrcrrcrre  tg:  xraurfa:  11 
§  ^hrsrcrTT  firwl’ra  t??r  ^  i 

y|Ri<!s?7‘  vft^irr  u 

$  ^r  i  *v-  ** 

•The  Sapinda  relatipnship  ceases  with  the 
seventh  person,  the  Samanodaka  relationship  when 
(the  common)  origin  and  (the  existence  of  a  common 
family)  name  are  no  longer  known.  Father,grand- 
father,  the  great-grandfather,  and  self,  these  are  par¬ 
ticipators  of  the  lepa,  the  Sapinda  relationship  is  of 
seven  persons.  The  god  Prajapati  said,  this  was 
the  Sapindaship  of  the  dead.  Those  that  are  born  of 
the  same  mother  by  different  fathers,  or  of  the  same 
father  by  different  mothers,  if  of  different  caste,  of 
them  the  Sapinda  relationship  is  of  three  persons. 

Ushana,  VI.  52,  55. 

m  urn  ^  i 

f%1%rr:  1 

She  (the  wife)  is  one  with  her  husband  in 
Pinda,  gotra ,  and  impurity. 

Likhita,  v.  26,* 

(Harita  according  to  the  Ratnakara). 

fbwT^n:  fkwFTfiTH:  i 

ftra^:  lit 


•  Cited  by  ail  the  text  writers.  It  is  to  be  found  in  the  Likhita  Smriti. 
It  is  attributed  to  Manu  in  the  Parijata,  and  io  Laghu-Harila  in  the 
Parasara-Madhava. 

■f  f^WR?T?Prf  is  the  reading  of  HaradaUa. 
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Those  beginning  with  the  fourth  are  participa¬ 
tors  of  lepa  offerings,  those  beginning  with  the 
father  are  participators  of  the  Pinda.  The  seventh 
offers  the  Pinda.  Sapinda  relationship  is  of  seven 
persons. 

Text  of  Matsya-Purana. 

^nrfrpn  ?raT  OTftrerr’  i 

fiTOisg  irw^r:  r 

i  ha 

Of  the  unmarried  girls  the  Sapinda  relationship 
is  of  seven  persons.  Of  the  married  women  the 
Sapindaship  is  that  of  the  husband.  So  said  •  the 
god  Pitamaha. 

Kurma-Purana,  Ch.  23  ;  55. 

fttm  hIN  TrfxrerrTrw:  t 

TgjtT  fa's  •ETT  XJ^TT^PI:  || 
fTrTTTrffTrf  144^1(1  I 

TPi?5rnrH3WTf  Er^nn^PFj  sthw.  11 

sfafk  iTtar:  11 

1  1  ^  -h. 

The  father,  grandfather,  and  great-grandfather 
— these  three  persons  are  known  as  connected  by 
Pinda.  The  other  three  persons  beginning  with  the 
grandfather’s  grandfather,  mentioned  before,  are 
connected  by  lepa.  oblations ;  self  is  the  seventh. 
This  is  the  relationship  of  seven  persons  spoken  of 
by  the  sages. 

Markandeya-Purana.  Ch.  31  ;  3 — 5. 


SECTION 


Certain  Special  Rules. 

1.  The  first  rule  laid  down  by  the  lawgivers 
is,  that  grandsons  and  brother’s  sons  take  per 
stirpes.  Our  courts,  however,  have  held,  that  brother’s 
sons  take  per  capita ,  except  in  the  case  of  partition 
of  joint  property  in  a  Mitakshara  family.  In  a  joint 
family,  it  may  be  reasonable  to  hold,  that  all  the 
surviving  members  take  equally.  But  to  hold.,  that 
if  joint,  they  take  according  to  the  stock,  and  if 
separate,  according  to  their  number,  does  not  seem 
to  be  reasonable.  The  Mithila  and  Bengal  com¬ 
mentators  by  adopting  a  variation  of  the  reading 
of  the  text  of  Gautama,  cited  in  this  Section,  have 
indicated  their  opinion,  that  division  is  to  be  per 
stirpes .  There  is  indeed  no  authority  for  the  deci¬ 
sions  of  our  courts  except  the  principle  mentioned 
in  the  Dayabhaga,  in  a  different  connection,  that 
‘equality  is  the  rule  where.no  distinction  is  ex¬ 
pressed.’ 

2.  We  find  next,  that  according  to  the  law¬ 
givers  and  the  commentators,,  daughter’s  sons  take 
per  stirpes.  The  Mitaksharajand’  the  Mayukha* 
citing  the  rule  of  Gautama  (which  is  a  general  rule 
and  not  applicable  to  Stridhana  only)  say’s^  that 
daughter’s  sons  take  per  stirpes  the.  Stridhana  of 
their  grandmother.  There  is  no  commentator,  not 


*  wrat  fmroiwt  wwt  «mrarcRT  sfwivrfi 

ww*  wnrfajuf  jfra*r«TT«nfr  i 

Mitakshara,  Ch.  II.  Sec.  XI ;  13. 

Mayukha,  Ch.  IV.  Sec.  X.  20-23. 
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even  Gimutavahana,  who  has  laid  down  a  different 
rule. 

It  should  be  remembered,  that  daughters  are 
like  sons,  and  daughter’s  sons  are  equal  to  son’s 
sons,  to  a  sonless  man,  according  to  the  Smritis> 
and  they  consequently  take,  like  grandsons,  per 
stirpes. 

Under  the  Bengal  school  it  has  been  thought 
by  modern  lawyers  (but  not  by  Gimutavahana  or 
Raghunandana),  that  nephews  and  daughter’s  sons 
take  per  capita,  because  of  the  doctrine  of  spiritual 
benefit.  But  that  doctrine  is  used  in  the  Dayabhaga 
in  determining  who  are  heirs,  and  has  no  application 
in  the  determination  of  the  question  whether  the 
above-named  heirs  take  per  stirpes  or  not.  Under 
the  Bengal  and  Mithila  schools,  according  to  the 
reading  of  the  text  of  Gautama  adopted  by  spipe 
of  the  Bengal  and  Mithila  writers,  *  indicating 
their  own  view  on  the  matter,  division  is  to  be  made 
according  to  father,  mother,  and  sister,  i.  e.,  grand¬ 
sons,  nephews,  daughters’  sons  and  sisters’  sons 
take  per  stirpes  and  not  per  capita.  The  Hindu 
lawgivers  favoured  the  rule  of  near  heirs  taking 
per  stirpes  as  natural  and  reasonable,  except  where 
the  property  is  small,  f  and  it  is  difficult  to  see  how 
the  contrary  has  been  established  by  our  courts. 

3.  Stepmothers  are  equal  to  mothers,  and 
stepsons  offer  Pindas  to  them  as  mothers,  and  are 
their  heirs. 


*  The  reading  adopted  by  these  writers  is— ftreWOTwf  «nMq:  I 
t  There  is  a  solitary  text  which  says,  that  partition  should  be  made 
according  to  stock  or  equally.  To  make  all  the  Lawgivers  agree  it  should 
be  interpreted  to  mean,  that  the  heirs  take  equally  when  the  property  is  small 
in  accordance  with  the  text  I 
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4.  The  Smritis  say,  that  full  brothers  are  to  be 
preferred  to  half  brothers.  But  in  respect  of  im¬ 
movable.  property  in  a  joint  family,  brothers  of  half 
and  full  blood  take  equally.  How  it  can  be  other¬ 
wise,  it  is  difficult  to  see.  But  on  the  strength  of  a 
text  of  Vrihat-Manu  (these  texts  are  always  open 
to  doubt)  and  on  the  ground  of  spiritual  benefit,  it 
has  been,  held,  that  under  the  Bengal  school,  full 
blood  is  to  be  preferred  to  half  blood  in  respect  of 
inheritance  to  immovable  property  in  a  joint  family 
(see  p.  113).  This  is  opposed  to  the  Dayabhaga 
and  is  incorrect  as  has  been  clearly  shown  by  the 
late  Dr.  Siromani  in  his  valuable  work  on  Hindu 
Law  (p.  505). 

5.  When  a  woman  remarries,  the  sons  should  ' 
take  the  property  of  their  respective  fathers,  and  not  ; 
of  their  stepfathers.  The  rule  is  applicable  .to  lower  ; 
classes  of  Hindus  among  whom  divorce  and  remar-  i 
riage  are  allowable. 

6.  ‘  An  estate  once  vested  cannot  be  divested’ 
is  considered  by  our  courts  to  be  a  well  established 
principle  of  Hindu  Law.  The  lawgivers  and  the 
commentators,  however,  make  no  mention  of  it.  All 
that  we  find  is  a  rule,  that  partition  among  brothers 
should  be  delayed,  if  the  widow  of  a  deceased  brother 
is  likely  to  get  a  son,  till  she  gets  a  son.  Fsom  this  it 
may  be  held,  that  if  a’  woman,  whose  son  is  an  heir,  but 
who  herself  is  not  an  heir,  be  without  a  son  when 
the  succession  opens  out,  but  gets  a  son  afterwards, 
such  son  will  be  entitled  to  recover  the  estate  from 
one  who  may  have  succeeded  to  the  estate  before 
his  birth.  The  rule,  that  an  estate  once  vested  cannot 
be  divested,  is  applicable  only  in  cases  of  those 
unfortunate  persons  who  are  disqualified  by  reason 
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of  some  physical  deformity,  and  females,  who  are 
themselves  not  heirs,  but  whose  sons  are  heirs.  It 
is  unreasonable,  inequitable,  and  cruel.  .  A  person 
dies  leaving  a  married  but  sonless  blind  son  who 
afterwards  gets  a  son  ;  or  a  young  man  dies 
leaving  an  unmarried  sister,  who  is  afterwards 
married  and  gets  a  son.  These  afterborn  sons  will 
get  nothing.  The  property  will  pass  to  a  very 
distant  relation,  or  escheat  to  the  crown.  This 
may  be  a  well-recognized  principle  of  law,  but  the 
Rishis  did  not  countenance  any  unjust  law,  and, 
therefore,  it  finds  no  place  in  the  Smritis  or  the  com¬ 
mentaries.  Our  courts  have  laid  down,  that  a  child 
who  is  in  the  mother’s  womb  at  the  time  the  succession 
opens  out,  will  on  his  birth  divest  the  estate  of  an 
inferior  heir,  who  might  have  taken  in  the  meantime. 
An  adopted  son  may  also  likewise  take,  but  in  no 
other  case  will  an  estate  once  vested  be  divested  by 
the  birth  of  a  superior  heir.*  The  matter  is  more  fully 
dealt  with  in  the  chapters  on  Exclusion  from  Inheri¬ 
tance  and  Adoption. 
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SECTION  VII. 

asNr  ht?  tit 


•  Tagore  v.  Tagore,  18  W.  R.  25.  Lukhi  v.  Bhairab,  5  S.  D.  369. 
Bamasundary  v.  Anund,  1  W.  R.  353.  Kalidas  v»  Krishan,  2.  B.  L*R. 
103  F.  B.  Krishna  v,  Sami,  9  Mad.  64. 

f  Step-sons  and  step-raothers  are  sons  and  mothers  in  the  eye  of  law , 
j.  e.,  for  the  purposes  of  adoption,  Sraddha,  &c,  ' 
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,  ^  tsnrft  *r  i 

Twt^^rei  ftnn  ^ancT  hh  *rrfa  ii* 

£- 1  IM,  ?£-? 

If,  among  all  the  wives  of  one  husband,  one 
have  a  son,  Manii  declares  them  all  to  be  mothers 
of  male  children  through  that  son. 

But  if  two  (sons)  begotten  by  two  (different 
men)  contend  for  the  property  (in  the  hands)  of 
t-heir  mother,  each  shall  take,  to  the  exclusion  Of  the 
Other,  what  belonged  to  his  father. 

Manu,  IX.  183,  191. 

rr^VTT^  <*WrT  t  II 

3'if'Wtt:  1  . 

If  a  uterine  brother  be  living,  a  step-brother 
does  not  obtain  then  the  heritage.  That  applies 
even  in  respect  of  immovable  property.  Failing  a 
full  brother,  the  step-brother  takes. 

;  Vrihat-Manu,  cited  in  the  Dayabhaga. 

nf?ntna  iTPrfasijt?:  i 

*rt?w:  Vs  1 

Or  let  the  special  shares  (be  adjusted)  in  each 
class  (of  sons)  according  to  their  mothers. 

Gautama,  XXVIII.  17.+ 


*  Erroneously  ascribed  to  Narada  by  Gimutavahana  and  Raghunandana. 
The  passage  is  very  incorrectly  translated  in  the  translation  of  the  Dayatattwa, 
p.  109. 

t  jrfil»nWP»wf  is  the  reading  of  the  Ratnakara.  fvaHTS- 

is  the  reading  of  the  Parijata  and  Jagannath.  Vijnaue- 
swara’s  reading  is  HtfTHIdffT  kf  HUlFriW,  and  he  says  on  tlie 
strength  of  this  that  daughter’s  daughters  take  ttr  slirpis. 
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*s5r  fr  t*r  tHN  <rf?t  ^fn:  n 

^nwT^qan^n^nwT^^TW?*  i 

gftrgr:  ^  i  ?o,  8 o 

If,  amongst  many  brothers  who  are  begotffen 
by  one  father,  one  have  a  son,  they  all  have  off¬ 
spring  through  that  son  ;  thus  says  the  Veda. 

(And  let  the  partition  be  delayed)  until  those 
widows,  who  have  no  offspring  (but  are  supposed  to 
be  pregnant),  bear  sons. 

Vasista,  XVII.  to,  40. 

ftrSHT  ?TT«ien  <34*11  I 

^rre^wi:  i 

Among  coparceners,  descended  from  different 
fathers,  the  allotment  of  shares  is  according  to' the 
fathers,  (  i.  e.,  per  stirpes  ). 

Yajnavalkya,  II.  123.. 

tfsfilsisnwtSofrw.  ijsr:  35*  1 

^r»f  <n  i  *rf  WT*raf?tr»f  r  1 

*r  crista  u 

1  »«,  8? ;  ?-o  1 

Amongst  wives  of  one  husband  also,  son  of  one 
is  the  son  of  all  (and  must  present  funeral  oblations 
to  them  after  their  death). 

(Coparceners),  descended  from  different  fathers, 
must  adjust  their  shares  according  to  the  fathers. 
Let  each  take  the  wealth  due  to  his  father ;  no 
other  (has  right  to  it). 

Vishnu,  XV.  40,  41  ;  XVII.  23. 
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*Wtt  hwt  ftnuft  ft  ^  gr?rf%q;  i 

<fft4<sr,w  fq?rr  *  w?i4'sfa  ^?rr:  11  i 

^  If  there  are  two  sons  begotten  by  two  fathers, 
but  born  of  the  same  mother,  let  each  of  them, 
take  that  which  was  the  father’s  property,  and  not 
the  bther.  Vishnu.* 

rrmrat  frofflu:  wthtoitt:  ^ht:  ii 
y<y=t)^n?rT  ^iwtht  srrfa^^itrr  i 
qtrenT  ^  ftwanai  trrsmJM  vfm:  h 
fvratfwr  ir  gnrHiwij  fasnr  11 

wwfa:  *s,i  ?«,  U 

Their  sons,  whether  unequal  or  equal  (in  num¬ 
ber),  are  declared  (to  be)  heirs  of  the  shares  of  their 
(respective)  fathers. 

When  there .  are  many  sons  sprung  from  one 
father,  equal  in  caste  and  number,  but  born  of  differ¬ 
ent  mothers,  a  legal  division  (of  the  property)  may  be 
effected  by  adjusting  the  shares  according  to  the 
mothers.  (When  there  are  several  brothers)  equal  in 
caste,  but  varying  in  number  (of  sons  begotten  with 
each  wife),  a  division  according  to  males  is 
ordained.  Vrihaspati,  XXV.  14,  15,  16. 

irawrm  «n?r^T  w^rr:  i 

^  511#  *r£f  3  ufgpir:  biht:  ii 

twrr  wref  ferret  *r:  11 

•  Cited  by  Gimutvahana  and  Raghunandana  and  Srikrishna,  but  not  to 

be  found  in  the  Vishnu  Smriti. 
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If  there  are  many  uterine  brothers  born  of  the 
same  father,  on  the  birth  of  a  son  to  one  of  them 
they  are  all  said  to  have  a  son.  Of  women  having 
one  husband,  the  rule  is,  that  if  one  of  them  gets,  a 
son,  he  is  the  giver  of  the  Pinda  to  all  of  them. 

Vrihaspati,  cited  in  the  Kalpataru. 

faww  sfisra’T  11  1 

Undivided  immovable  property  belongs' to  all 
but  the  divided  immovableprOperty  is  not  taken  by 
brothers  by  different  mothers. 

Yama,  cited  in  the  Dayabhaga. 

ftrasnsrn^psrsn  • 
wra?re  *rr  11 

W^TTtrT:  8  I  *8^,  ^8 

Among  persons  whose  fathers  were  undivided 
the  division  of  shares  is  from  paternal  uncles. 
Among  persons  descended  from  two  mothers,  the 
division  is  according  to  the  mothers  or  equal. 

Vriddha  Harita,  Ch.  IV.  253,  254. 

%  5n?T7^ii%vr  i 
fjrfwaaTa^rrejaf  u 

If  there  be  many  sons  of  one  man  by  different 
mothers,  but  equal  in  number  and  alike  by  caste,  a 
distribution  according  to  mothers  is  comrpended. 

1  Text  of  Vyasa,  cited  in  the  Dayabhaga. 


SECTION  VIII, 


Exclusion  from  Inheritance. 

In  ancient  times,  it  appears,  that  the  physi¬ 
cally  incapable  members  of  a  family  were  excluded 
from  independent  ownership  of  any  part  of  the 
family  property,  but  their  sons,  if  any,  were  entitled 
to  their  share,  and  they  themselves  with  their  fami¬ 
lies  were  entitled  to  maintenance.  The  rule  proba¬ 
bly  owed  its  origin  to  the  difficulty  of  keeping  the 
property  from  the  attacks  of  the  strong,  in  those 
troublous  times,  when  might  was  right.  But  in  the 
civilized 'and  peaceful .  times,  when  Gautama  and 
Vasista  and  Apastamba  wrote  their  Sutras,  exclu¬ 
sion  from  inheritance  was  the  punishment  for  un¬ 
righteous  life,  for  those  Rishis  thought  that  property 
should  be  spent  only  for  virtuous  works.  But  the 
old  rule  of  exclusion  on  the  ground  of  physical  de¬ 
formity  was  limited  by  these  three  ancient  lawgivers 
to  the  case  of  the  insane,  and  of  the  Kliba  or  one 
of  a  neuter  gender,  according  to  Vijnaneswara. 
^These  persons  were  placed  in  the  category  of 
minors,  and  others  incapable  of  transacting  legal 
business.  They  and  their  wives  were  entitled  to 
maintenance.  Their  sons,  even  sons  by  Niyoga, 
were  given  the  shares  of  their  fathers,  and  their 
daughters  were  entitled  to  get  their  marriage  ex¬ 
penses  from  the  family  property.  This  was  a  merci¬ 
ful  rule.  In  later  times,  however,  a  very  peculiar 
rule  came  to  be  in  force.  The  rule,  older  than 
Gautama’s,  .of  exclusion  on  the  ground  of  physical 
deformity  had  been  embodied  in  Manu.  In  the 
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times,  when  the  Hindu  mind  whs  wholly  engrossed 
in  the  performance  of  Yajnas,  it  was  thought  that  all 
property  was  intended  for  that  purpose  only.  The 
ignorant,  women  and  men  incapable  of  performing 
Yajnas  were  debarred  from  inheritance.  The  insane, 
the  idiot,  the  impotent,  the  blind,  the  deaf,  the  dumb, 
a  man  devoid  of  an  organ  of  sense,  one  afflicted  with 
painful  or  long-standing  diseases,  and  the  Patita  or  an 
outcast  for  having  committed  a  heinous  offence,  were 
incapable  of  performing  the  Yajnas,  and  were  in 
consequence  excluded.  The  Mimansa  lays  down, 
that  the  deformity  of  the  organ  of  sense  or  the  disease 
must  be  of  an  incurable  nature  to  disqualify  one  from 
performing  the  Yajnas.  There  was  also  a  peculiar 
idea  which  had  got  hold  of  the  Hindu  mind  that  all 
deformities  and  diseases  of  an  incurable  character, 
like  leprosy,  consumption,  and  such  as  ended  in  the 
loss  of  an  organ  of  sense,  were  the  direct  consequence 
of  heinous  crimes,*  and  such  persons  were  in  the  cate¬ 
gory  of  outcasts,  whose  grave  sins,  committed  either 
in  this  life  or  in  a  past  existence,  required  expiation. 
Now',  it  is  quite  possible,  that  during  the  long  cen¬ 
turies  when  Buddha’s  rational  and  merciful  religion 
prevailed  in  India,  all  these  theories  fell  into  dis¬ 
repute  except  that  natural  deformities  w'ere  the  con¬ 
sequence  of  grave  sins  in  past  existences.  We  find 
that  during  these  times  and  in  times  following  them 
the  rule  was,  as  is  laid  down  by  Gautama,  Vasista,  and 
Apastamba,  that  only  the  insane,  the  Kliba,  and 
the  Patita  or  outcast  for  grave  sins  only,  were  ex¬ 
cluded,  t  But  the  Puranas  and  the  later  Smritis,  and 

•'  See  Manu,  Ch.  XI.  v.  48-53  ;  Gautama,  Ch.  XXII.  v.  1. 

t  According  to  the  Burmese  Manu  not  every  impotent  person,  but  only 
■m  hermaphrodite  is  excluded  from  inheritance.  That  is  the  correct  meaning. 
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the  commentators  in  their  zeal  for  old  ideas,  soon 
established  the  old  rule,  and  amplified  it.  We  find 
Manu’s  rule  amplified  by  Yajnavalkya  and  other 
lawgivers,  and  made  stricter  by  the  •  commentators. 
Manu’s  rule  is, -that  the  Kliba  (  of  neuter  gender  ), 
the  outcast  for  a  heinous  sin,  one  born  blind  or 
deaf,  the  insane,  the  idiot,  the  dumb,  and  those 
devoid  of  an  organ  of  sense  were  excluded.  To 
these  Yajnavalkya  added  those  afflicted  with  in¬ 
curable  diseases,  and  Narada,  one  hostile  to  his 
father,  and  those  afflicted  with  chronic  and  acute 
diseases.  Sankha,  Likhit,  and. Narada  excluded  those 
who  had.  been  driven  away  from  society  on  account 
of  grave  offences.  Devala  excluded  only  the  Kliba, 
the  insane,  the  idiot,  the  blind,  the  Patita  and  his 
son,  and  the  ascetic.  The  commentators  have 
strangely  agreed  in  including  every  one  of  these  un¬ 
fortunate  persons,  and  have  amplified  the  rules  of 
the  lawgivers.  According  to  them  the  impotent, 
the  insane,  the  idiot,  the  person  born  blind  or  deaf, 
the  dumb,  the  leper,  the  consumptive,  one  devoid  of 
an  arm  or  leg  or  the  power  of  smelling,  the  out¬ 
cast  for  a  heinous  offence  such  as  the  .murder  of  a 
Brahmana  or  of  the  king,  are  excluded  from  inherit¬ 
ance.  Except  blindness  and  deafness  the  other  in¬ 
firmities  need  not  be  congenital,  but  they  must  be 
incurable  before  there  can  be  exclusion.  A  passage 


of  Kliba.  The  Burmese  Mann  also  lays  down,  that  if  one  “  shall  have  severe 
disease,  shall  be  unable  to  walk,  shall  stutter  or  be  dumb,  let  the  share  such 
child  is  entitled  to,  beset  aside,  and  let  its  relations  support  it.— If  he  Ik  Mind, 
or  deaf,  but  perfect  in  his  intellect,  let  him  have  his  proper  share.  But  as 
mad.  dumb,  and  lame  people,  and  those  who  have  disease  of  the  eyes,  may  be 
relieved  by  medicine,  let  their  portion  be  regularly  set  aside  for  them." 

Burmese  Manu,  p.  2S5-2S6. 


in  the  Milakshara,  allowing  a  disqualified  heir  to 
resume  his  patrimony  on  being  cured  of  his  physical 
defect,  has  been  interpreted  to  mean  by  some  that 
curable  defects  are  grounds  of  disqualification. 
The  Smriti  Chandrika  says,  “  persons  afflicted  with 
impotence,  loss  of  limb,  &c.,  that  are  of  a  curable 
character,  are  also  disqualified  for  inheritance. 
Hence  it  must  be  understood,  that  such  as  appear 
at  the  time  of  division  to  have  been  afflicted  with 
impotence,  &c.,  are  excluded.''  This,  however,  is 
not  in  accordance  with  the  rules  of  the  Smritis, 
and  of  the  Mimansa,  or  with  reason.  One  devoid 
of  an  organ  of  sense  has  been  interpreted  to 
mean  one  who  has  lost  an  organ  on  account  of 
disease.  The  loss  of  an  organ  by  an  accident,  or 
in  battle  for  one’s  country,  would  thus  not  disentitle 
one  from  inheriting,  as  a  learned  text-writer  thought. 
One  devoid  of  an  organ  of  sense  from  birth  'was  ■ 
excluded.  But  the  loss  of  the  organ  must  be  total 
and  incurable  before  there  can  be  exclusion. 
According  to  the  Dayakrama-Sangraha,  the  dis¬ 
eases  and  defects  must  have  existed  from  birth  before" 
they  can  be  causes  of  exclusion. 

According  to  the  lawgivers,  these  unfortunate 
persons  do  not  cease  to  be  members  of  the  family, 
and  are  entitled  with  their  wives  and  children  to  be 
maintained  out  of  the  family  property..  Except  in 
the  case  of  the  son  of  the  outcast,  born  during  the 
continuance  of  his  Patita  condition,  the  sons  of 
these  disqualified  persons,  if  free  from  any  defor¬ 
mity  entailing  exclusion,  are  entitled  to  take  that 
share  of  the  family  property  which  their  fathers 
would  have  taken,  if  not  disqualified.  Even  their 
Kshetraja  sons  by  Niyoga  are  entitled  to  take 
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their  share.  From  this  and  from  the  very 
nature  of  the  rights  of  these  persons  it  would 
follow,  that  those  heirs  who  take  the  inheritance 
of  these  disqualified  persons,  take  a  qualified  inter¬ 
est  in  it,  and  are  under,  the  obligation  to  make 
it  over  to  them,  if  their  defects  are  subse¬ 
quently  removed,  or  to  their  sons,  if  any  are  subse¬ 
quently  born  to.. -them.  This  is  clear  from  .what 
has  been  stated  above,  and  from  Manu,  Ch.  IX.  v. 
1.90,'  and  the  Mitakshara  and  other  commentaries. 
The  Burmese  Manu  says,  that  the  shares  of  the 
disqualified  heirs  should  be  set  aside  for  their  sup¬ 
port,  and  if  the  mad,  the  lame,  the  dumb  and  the 
diseased  be  cured,  they  are  entitled  to  resume  their 
shares.*  Our  courts,  wrongly  advised  by  lawyers  of 
imperfect  information,  have  applied  to  these  cases 
the  rule;  that  a  person  cannot  be  divested  of  the 
inheritance  which'  has  once  vested  in  him.  If 
there  are  daughters,  the  heirs  are  under  an  obliga¬ 
tion  to  defray  their  marriage  expenses  upon  a  proper 
scale,  such  expenses  including  the  giving  of  a  mar¬ 
riage  portion  (see  chapter  on  marriage).  Several 
commentators,  such  as  Medhatithi  and  Vachaspati- 
Misra,  have  laid  down,  that  persons  excluded  from 
inheritance  are  those  who  are  excluded  from  Vedic 
as  well  as  Smarta  ceremonies,  and  are  thus  incap¬ 
able  of  marrying.  The  Saraswati-Vilasa  says  in  this 
connection,  “the  inner  meaning  is,  that  deformed 
persons,  if  they  are  eligible  for  marriage,  are  share- 
takers.  ”f  This  appears  inconsistent  with  Manu,  Ch. 
IX.  v.  203.  But  the  reasonable  construction  of  that 


*  See  Burmese  Manu,  p.  285,  2S6. 
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verse  seems  to  be,  that  if  a  person  becomes  impot¬ 
ent  after  marriage,  or  marries  in  ignorance  of  his 
infirmity,  his  sons,  natural  born  or  Kshetraja,  are 
entitled  to  his  share.  This  is  how  some  of  the 
commentators  have  explained  that  difficult 
passage.  It  would  be  very  unreasonable  to  allow 
a  person  to  marry,  and  to  exclude  him  from  inheri¬ 
tance.  The  Rishis,  I  am  reluctant  to  believe,, 
were  guilty  of  such  absurdity.  In  fact,  the  true 
meaning  must  have  been,  as  the  Saraswati- 
Vilasa  indicates  it  to  have  been.  Therefore,  the 
proper  way  to  determine,  whether  a  person  is  ex¬ 
cluded  from  inheritance,  is  to  ascertain  whether  he 
is  debarred  from  marrying.  The  matter  is  fully 
dealt  with  in  the  chapter  on  marriage.  It  would 
indeed  be  very  reasonable,  and  conducive  to  the 
good  of  manj  to  lay  down,  that  persons,  incurably 
insane  and  impotent,  born  blind  or  deaf-mute,  idiots, 
and  those  bom  with  such  deformities  or  afflicted  with 
such  incurable  diseases  as  maybe  transmitted  to  their 
children,  are  debarred  from  marriage.  To  enforce 
that  rule,  it  is  indispensable  to  lay  down  that  such 
persons  are  also  excluded  from  inheritance.  This 
seems  to  have  been  the  intention  of  the  Rishis,  and 
our  courts  would  be  justified  in  giving  effect  to  it. 

Our  courts  have  held,  that  before  a  person  can 
be  excluded  on  the  ground  that  he  is  blind,  deaf  or 
dumb,  it  must  be  shown  that  his  defect  is  incurable 
and  congenital.  (1)  Insanity,  it  has  been  held  by  the 
Calcutta  and  Allahabad  High  Courts,  need  not  be 


(1)  Mohesh  v.  Chunder,  23  W.  R.  78.  Umabai  v.  Bhavu,  1  Bom.  557. 
Hira  Sing  v.  Ganga,  6  All.  322.  P.  C.  Charu  Chunder  v.  Nobo  Sundari, 
18  Cal.  327.  Vallabbvam  v.  Bai  Harigunga,  4  Born.  H.C.  135.  A.  C.  J. 
Murarji  v.  Parvatibai,  1  Bom.  177. 
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congenital,  and  that  it  was  sufficient  to  disqualify  a 
person,  if  he  was  insane  at  the  time  the  inheritance 
opened  out.  Such  a  person,  if  afterwards  cured, 
cannot  resume  his  patrimony,  for  it  is  argued  that 
if  a  person  was  insane  at.  the  time  the  inheritance 
fell ‘in,  he  could  not  offer  the  funeral  oblations, 
(r)  This  is  another  instance,  how  the  doctrine 
of  spiritual  benefit  has  made  the  law  cruel  and 
unreasonable,  in  a  manner  never  contemplated  by 
the  Rishis.  It  was  for  sometime  considered  that  a 
coparcener  in  a  joint  Mitakshara  family  loses  his 
right,  and  the  property  .vests  in  the  other  coparceners 
on  his  becoming  insane,  but  in  the  latest  case  on 
the  point  it  has  been  decided  that  subsequent 
insanity  does  not  entail  forfeiture  (2). 

The  High  Court  of  Bombay  seems  to  be  of 
opinion,  that  insanity  must  be  shown  to  have  existed 
from  birth  (3).  In  two  cases  before  the  Privy 
Council,  it  seems  toliave  been  assumed,  that  insanity 
need  not  be  congenital  (4).  With  respect  to  idiocy 
it  has  been  held,  that  only  absolute  imbecility  and  not 
mere  want  of  sound  or  even  ordinary  intelligence 
can  be  a  barr  (5).  The  Privy  Council  have  held,  in  a 
case  of  alleged  insanity,  that  weakness  of  intellect 
and  incapacity  for  speech  were  no  grounds  for 
exclusion  (6). 

There  have  been  few  cases  about  exclusion  on 
the  ground  of  the  loss  of  an  organ  of  sense.  The 

(1)  Brija  Bhukhun  v.  Biclian,  14  W.  R.  320.  Dtvarka  Nath 
Moheodra  Nath,  9  B.L.R.  19S.  Woim  Pcrsad  r.  Orish  Chunder,  to  Cal.  639. 
Deo  Kissen  v.  Jiadh  Perkash,  5  All.  509,  F.  K 

(2)  AUlakh  ».  Dekhi,  22  Cal.  864  Contra.  Ram  Sai.yc  *.  Lalla  Dili™. 

S  Cal.  149,  (3)  Muraji  v.  Parvatilai,  1  Horn.  177.  (4)  Bodlinaraii,  v. 

Omrao,  13  Moore,  519,  Kooer  Goolab  v.  Kao  Kunm,  14  Moore  176. 

(5)  Surti  y.  Narain  Dus,  12  AID  530.  Tir.miamu^I  r-. 

\.  Mad.  H.  C  214.  (6)  Ranbijai  r.  Jsifjnt  Pal.  if>  Oil.  nr. 


question  is  referred  to  in  some  cases  (i).  I  am 
inclined  to  think,  that  the  word  Nirindriya  in  Manu 
means  that  class  of  men  who  are  called  Pangus  by 
Narada  and  Yajnavalkya.  Therefore,  it  is  reason¬ 
able  to  suppose,  that  only  helpless  cripples  or  mon¬ 
strosities  without  nose  and  tongue,  were  meant. 
That  is  the  opinion  expressed  in  a  Calcutta  case  (2) 
and  approved  in  a  recent  case  in  Madras  where  it 
was  further  held  that  lameness  unless  it  is  congenital 
is  no  bar  to  inheritance  (3). 

Leprosy,  only  when  it  is  of  a  type  that  is  viol¬ 
ent  and  incurable,  is  a  ground  for  exclusion  (4). 
About  incurable  diseases,  Mr.  Mayne  very  properly 
says,  “It  is  probable,  however,  that  the.  Courts 
would  be  slow  to  disinherit  a  man  merely  because 
he  was  suffering  from  cancer  or  consumption,  and 
in  any  case  the  strictest  proof  would  be  required, 
that  the  disease  was  in  fact  incurable”  (5).  As  re- . 
gards  the  grounds  of  exclusion,  namely,  hostility  to 
father  or  unrighteous  conduct,  they  are  understood 
by  our  Courts  to  have  become  obsolete  (6).  But 
there  are  some  old  cases  in  which  it  was  held,  that 
hostility  to  father  was  a  ground  for  exclusion  (7).  «= 


(1)  Muraji  v.  Parvatibai,  i  Bom,  177.  Dadji  v.  Witlul,  Bom.  Sel.  Reports,  151. 

(2)  Filhik®.  Juggut,  22  W.R.  318.  (3)  Vencat  ®.  Purushottum,  26  Mad.  133. 

(4)  Bhagaban  v.  Rampraparna,  22  Cal.  843  P.  C.  Janardhan  v.  Gopal, 
5  Bom.  IP.  C.  A.  C.  145.  Ananla  v.  Rama,  1  Bom.  554.  Muttuvilaya 
v,  Parasakti,  Mad.  1  S.  D.  A.  Rep.  239.  (5)  Issur  Chunder  v.  Ranee 
Dossee,  2  W.  R.  125.  (6)  Kalka  ®.  Budree,  3  N.  W.  P.  267.  (7)  Jye 

Koonwar  v.  Bhikari,  S.  D.  of  1:848,  p.  320.  Bholanath  v.  Sabitra,  6S.  D.  62. 

*  Viswarupa  says  in  this  connection,  “According  to  some  the  words 
lame  &c.  indicate  all  those  incompetent  to  perform  the  Agnihotra  but  that 
is  not  a  proper  construction '.for  wealth  is  an  object  of  human  endeavour, 
when  especially  we  find  that  the  unlearned  who  are  so  incompetent  are 
still  entitled  to  shares.”  Me  further  says  in  grandpaternal  property  except 
in  case  of  paiityef,  there  can  be  no  disinherision  according  to  custom. 
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We  have  already  seen,  that  Patita  meant  one 
guilty  of  a  heinous  offence.  Heinous  offences  have 
been  defined  to  be  murder  of  a  Brahmana,  theft, 
drinking  of  wine,  and  incest.  Perjury  and  murder  of 
women  and  friends  are  equally  heinous.*  Expiation 
short  of  death,  is  prescribed  for  all  these  offences, 
except  the  murder  of  a  Brahmana  and  incest.  Those 
offences  that  are  expiable  cannot  strictly  be 
said  to  entail  exclusion,  and  that  is  the  view  of  the 
courts.  The  Penal  Code  has  prescribed  forfeiture 
in  cases  of  murder  and  rebellion.  But  there  has 
been  no  cases  in  which  the  question  came  for  deci¬ 
sion,  whether  the  murder  of  Brahmanas  and  women 
and  grave  incepse  exclude  a  man  from  inheritance. 
Under  the  Hindu  Law  they  do. 

Change  of  religion  is  not  a  heinous  offence. 
There  is  a  solitary  text  which  prescribes  the  exclusion 
of  Pashandas ,  i.e.,:  atheists  and  irreligious  persons. 
An  atheist  is  a  Patita  according  to  Gautama  also. 
There  is  very  satisfactory  evidence  from  the  Buddh¬ 
istic  records  of  ancient  times,  that  change  of  religion, 
say  to  Buddhism,  never,  as  a  matter  of  fact,  ex¬ 
cluded  a  man  from  inheritance.  In  Muhammadan 
times,  the  antagonism  of  races  was  very  bitter, 
and  conversion  to  Muhammadanism  was  considered 
as  a  ground  for  exclusion.  There  is  a  text  which  lays 
down,  that  a  person  who  follows  professions  not 
prescribed  for  his  caste,  say  service  by  a  Brahmana, 
is  excluded  from  inheritance.  This  rule  must  be 
considered  as  obsolete.  Similarly  atheism,  irreligion 
and  the  like  should  not  be  considered  as  grounds 
of  exclusion,  in  these  days.  Change  of  religion  is  not 


•  See  Menu,  Ch.  XI.  55,  59,  89. 
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mentioned  in  the  Smritis  as  a  ground.  Neverthe¬ 
less  on  account  of  prevailing  ideas  on  the  matter, 
the  Government  thought  it  advisable  to  pass  Act 
21  of  1850  to  safeguard  the  rights  of  converts. 

It  has  been  held,  that  by  virtue  of  Act  21  of 
1 850,  degradation  or  exclusion  of  caste,  from  what¬ 
ever  cause  it  may  arise,  will  not  exclude  a  man 
from  inheritance.  (1)  Before  the  passing  of  the 
Act  the  Madras  Sudder  Court  held,  that  conversion 
to  Muhammadanism  excluded  a  man  from  inheri¬ 
tance.  (2)  After  the  passing  of  the  Act  the  Allahabad 
High  Court  has  gone  to  the  length  of  holding,  that 
the  Muhammadan  son  of  a  convert  to  Muhammadan¬ 
ism  was  entitled  to  succeed  to  the  estate  of  his 
Hindu  uncle  after  the  death  of  his  widow.  (3) 
Notwithstanding  the  adverse  criticism  of  Mr.  Mayne 
and  Babu  Golap  Chunder  Sircar,  this  decision  does 
not  seem  to  be  based  on  any  erroneous  principle 
of  law. 

It  has  been  laid  down  by  commentators  as  well 
as  by  our  courts,  that  the  rules  of  exclusion  ap¬ 
plied  to  males  and  females  alike.  With  respect  to 
female  heirs,  it  has  in  addition  been  held  in  case 
of  a  widow,  that  unchastity  before  the  death  of  the 
husband  disinherits  her,  but  subsequent  unchastity 
cannot  divest  her  of  property  once  vested  in  her.  (4) 


(1)  “So  much  of  any  law  or  usage  now  in  fore?  within  the  territories 
subject  to  the  Government  of  E.  I.  Co.  as  inflicts  on  any  person  forfeiture 
of  rights  or  property  or  may  be  held  in  any  way  to  impair  or  affect  any  right 
of  inheritance,  by  reason  of  his  or  her  renouncing,  or  having  been  excluded 
from  the  communion  of  any  religion  or  being  deprived  of  caste  shall  cease 
to  be  enforced  as  law.” 

(2)  Naugamah  v.  Kareebbasappa,  Mad.  Dec.  of  1S58,  p.  250. 

(3)  Bhagwant  ».  Kailu,  u  AH.  roo. 

(4)  Moniram  v.  Kerry  Kolitany,  7  I.  A.  115. 
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The  latter  rule  is  clearly  against  the  express 
provision  of  the  Smritis,  and  is  the  consequence  of 
ignorance  of  the  true  history  of  the  rights  of  widows. 
It  has,  however,  been  held,  that  remarriage  of  a 
widow  in  the  Brahmo  form  divests  her  of  her 
husband’s  property. (i)  It  has  also  been  held  by  the 
Calcutta  High  Court,  that  unchastity  of  daughters 
and  mothers  excludes  them  from  inheritance.  (2) 
There  is  no  warrant  in  the  Smritis  for.  the  rule,  and 
the  decisions  are  clearly  wrong.  Incest  of  an  in¬ 
expiable.  kind  may  be  a  ground  for  exclusion  in 
the  case  of  male  as  well  .as  of  females,  but  not 
expiable  .unchastity.  No  distinction  is  made  by 
the  lawgivers  about  the  grounds  of  Patitya  or  of 
being  outcast,  as  between  males  and  females. 
The  courts,  not  having  proper  information  on  the 
subject,  have  placed  daughters  and  mothers  on  the 
same  footing  as  widows  (see  next  chapter).  The 
High  Courts  of  Bombay  and  Madras  have,  however, 
rightly  held,  that  unchastity  in  the  case  of  daughters 
and  mothers,  is  no  ground  for  exclusion.  (3)  The 
Calcutta  High  Court  based  its  decision  on  a  solitary 
passage  in  Vrihaspati  cited  in  this  Section.  The  text 
does  not  support  them,  and  the  judges  forgot,  that 
virtue  was  indispensable,  according  to  Vrihaspati, 
in  the  case  of  sons  as  well  as  in  that  of  daughters, 
in  order  to  enable  them  to  succeed.  In  case  of 
mothers  even  a  solitary  and  doubtful  text  of  Vrihas¬ 
pati  is  wanting. 


(1)  Matanginy  Gupta  v.  Ram  Rutlun  Roy,  19  Cal.  2S9. 

(2)  Ram  Nath  ».  Durga,  4  Cal.  550  ;  Ramananda  *>.  Raikislmre,  22 

(3)  Advyapa  r.  Rudrava,  4  Bom.  104  ;  Kojiy&du  r.  Lak&hmi,  $  Mad. 
149.  Sec  MussmutGanga,  v.  Ghasita,  1  All.  4^ 
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If  the  disability  arises,  after  the  property  had 
vested  exclusively  in  one  by  inheritance  or  partition, 
it  cannot  have  the  effect  of  divesting.* 

Mr.  Mayne  is  of  opinion,  that  “  where  the 
defect  which  produces  exclusion  is  subsequently 
removed,  the  right  to  inheritance  revives  in  the 
same  manner  as,  or  upon  the  analogy  of  a  son  born 
after  partition.”  (Mitakshara,  Ch.  II.  Sec.  X.  7  ;  t 
Mayukha,  Ch.  IV.  Sec.  XI.  2).  This  would  be  quite 
correct.  But  Mr.  Mayne  immediately  after  nullifies 
his  opinion  by  laying  down  “but  the  revival  of  this 
right  will  not  necessarily  place  the  previously  dis¬ 
qualified  heir  in  the  same  position  as  if  the  in¬ 
capacity  never  existed.  The  Hindu  Law  never 
allows  the  inheritance  to  be  in  abeyance,”  &c. 

The  second  position  is  bad  according  to 
Hindu  Law  as  shown  above,  but  the  question  does 
not  arise  in  the  view  that  a  curable  infirmity  is  no  . 
ground  for  exclusion.  A  Full  Bench  of  the  Allahabad 
High  Court  held,  that  according  to  the  Mitakshara 
and  the  Vira-Mitrodaya,  if  the  defect  ■  be  removed 
after  partition,  the  right  to  participation  revives,  but 
on  the  principle  of  Hindu  Law  that  property  once 
vested  cannot  be  divested,  an  insane  person  cured 
of  his  malady  after  partition  cannot  get  back  his 
share. 


*  Deokissen  v.  Budh  Prakash,  5  All.  509  ;  Moniram  v.  Kerry  Kolitany 
7  I.  A.  115.  Abilakh  Bbagal  r.  Bhekh  Mahto,  22  Cal.  864, 

t  The  Mitakshara,  Ch,  IT.  Sec.  X.  lays  down  “if  the  defect  be  re¬ 
moved  by  medicaments  and  other  means  (  as  penance  and  atonement)  at  a 
period  subsequent  to  partition  the  right  of  participation  takes  effect.”  The 
Vira  Mitrodaya,  Ch.  VIII.  v.  4,  says,  “If  subsequently  (to  partition  or  succes¬ 
sion  )  their  defects  are  cured  by  medication  or  the  like,  they  become  entitled 
to  obtain  their  shares,  and  this  is  reasonable,  because  it  is  by  reason  of  the 
defects  that  they  become  disqualified  to  share.” 
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'  A  full  Bench  of  the  Calcutta  High  Court  have 
helij,  that  the  son  of  a  blind  son,  born  after  the 
death  of  the  original  owner,  his  grandfather,  .will 
not  divest  the  nephew  to  whom  the  estate  had 
passed  in  the.  meantime,  as  the  latter  was  a  male 
and  a  full  owner  who  could  not  be  divested  under 
the  Hindu  Law.  (i)  The  Allahabad  High  Court 
have  followed  this  ruling  in  a  Mitakshara  case.  (2) 

In  Bombay  the  High  Court  has  gone  further, 
and  held,  that  even  in  a  joint  Mitakshara  family 
consisting  of  two  brothers, 'if  one  of  the  brothers 
die,  leaving  a  deaf  and  dumb  son,  who  after  the 
death  of  his  father  gets  a  son  while  living  joint 
with  his  uncle’s  son,  such  after-born  son  is  not 
entitled  to  a-  share  of  the  family  property  on  the 
ground  that  by  survivorship  the  entire  property  had 
vested  in  a  male,  and  it  could  not  be  divested.  (3) 
The  Madras  High  Court,  however,  has  refused 
to  follow  the  Bombay  Court  and  has  held  on  facts 
identical  with  those  of  the  Bombay  case,  that  the 
after-born  son  of  a  deaf  and  dumb  person  is 
entitled  to  take  his  proper  share  of  the  family  pro¬ 
perty.  (4)  There  can  be  no  doubt  upon  the  Smritis. 
and  the  commentaries,  that  the  Madras  High  Court 
was  right.  The  so-called  principle,  that  property 
once  vested  cannot  be  divested,  had  prevented  modern 
lawyers  from  a  right  apprehension  of  the  nature  of 
the  rights  of  excluded  persons  and  their  sons,  as  well 
as  of  the  interest  taken  by  those  members  of  the 


(1)  Kalidas  v.  Krishan,  2  B.  L. 'R.  (F.  B.)  103,  See  Pareslimani 
Dinanath,  1  B.  I..  R.  117. 

(2)  Deo  Kishen  ».  Budh  Prokash,  5  All.  509.  F.  B. 

(3)  Bapuji  ».  Pandurang,  6  Bom.  616. 

(4)  Krishna  ».  6aroi,  9  Mad.  64. 
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family,  who  take  the  property  because  of  such 
exclusion. 

A  person  who  has  entered  a  religious  order 
is  debarred  from  inheritance,  even  if  he  returns 
to  the  world  again.  On  renouncing  the  world 
all  property  then  vested  in  a  man  passes  to  his 
heirs.  But  if  the  renunciation  is  not  of  a  quite 
complete  character,  he  will  not  be  divested  of  his 
property  or  be  excluded  from  inheritance.  It  has 
been  held,  that  the  mere  fact  that  a  person  calls 
himself  a  Byragi  or  religious  mendicant,  or 
even  if  he  is  such,  does  not  exclude  him  from 
inheritance,  (i)  It  has  also  been  held,  that  a 
Sudra  cannot  enter  the  order  of  Yati  or  Sanyasi, 
-and,  therefore,  he  cannot  be  excluded.  (2)  But  it 
probably  escaped  the  notice  of  the  judges,  that  a 
lingee ,  or  a  hypocrite  who  has  assumed  the  charac¬ 
teristic  garb  or  sign  of  a  religious  order,  is  debarred, 
from  inheritance.  (See  the  texts  cited  in  this 
Section). 
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wngajgfaft  gsrr  i 
t  g  gfgfgftfctn:  n 
g^Vwftr  g  gig  stum  Jnrtfim  i 
qf?nft  fizgig  || 
g  gn:  grra  wtgvgtgf  gra^g  i> 


(r)  Khoodeeram  v.  Rookhinee,  15  W.  R.  ipj. 
Teeluck  Chunder  v.  Shama  Cham,  1  W.  R.  209. 

(2)  Dharmapuram  v.  Virapandiyam,  22  Mad.  302. 
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^rorlfH  11 

^  *W  sn^fsrf  «nrf^  I 


wg:  £.  1  v?— ^  ^?8 

bnr„  ^ThSf  d,“u'CaStS  <beCa“Se  °'  S™S) 

born  blind  or  deaf,  the  insane,  idiots,  and  the  dumb 
as  well  as  those  deficient  in  any  organ  of  (action  or 
sensation)  receive  no  share.'* 

But  it  is  just  that  (a  man)  who  knows  (the  law) 
should  give  even  to  all  of  them  food  and  raiment 
without  stmt  (for  life) ;  f  he  who  gives  it  not  will 
become  an  outcast. 


*  at*:  means  iunj-ff;  act 
*nft9T  HEffa:,  i.  e.  a  her 
.sfhfii  i. 

is  one— 


ordmg  to  Kulluka  ;  according  to  the  Mitakshara 
naphrodite;  according  to  Sarvajna-Narayana 
.,  incurable  impotent ;  according  to  Katyayana  a 


fbr  „ 


5I?:_means  idil 

i.  e.,  one  having 
to  Sarvajna-Narayana. 

According  to  the  latter  Commentat, 
>  outcast  means  one  guilty  of  a  gran 
means  i 


ot,  according  to  Vachaspati-Misra,  and 
no  control  over  his  senses,  according 

3r.-<lffRft  njTer*ft  iirafgTtTfT 
e  sin  before  atonement,  and  fvfftfSjjn'. 


-“Nirindria  signifies  those  who 
my  other  member  of  the  body  ;  : 


The  Parasara-Madhava  says, 

,  deprived  of  an  organ  of  sense  by  disease, 
t  -Madhava  and  Kulluka  say  means 


«UfintT  f*a|r<Jp?5IT:, 


or  life  | 
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If  the  eunuch  and  the  rest  should  somehow 
or  other  desire  to  (take)  wives,  the  offspring  of  such 
among  them  as  have  children  is  worthy  of  a  share. 

All  brothers  who  habitually  commit  forbidden 
acts,  are  unworthy  of  the  share  of  the  property. 

Manu,  IX.  201—203,  214. 

*ret  Pt «  **•«  *u*i  *i*n 

fsrf^fT^r^TWTftrifhmwTnniffmanPpi:  trfom:  1 

sif ^  stf  wtutih  i 

»?frra:  ^  1  s?,  88 

The  murderer  of  a  Brahmana,  he  who  drinks 
spirituous  liquor,  the  violator  of  a  Guru’s  bed,  he 
who  has  connection  with  the  female  relatives  of  his 
mother  and  of  his  father  (within  six  degrees),  he 
who  steals  (the  gold  of  a  Brahmana),  an  atheist, 
he  who  constantly  repeats  blamable  acts,  he  who 
does  not  cast  off  persons  guilty  of  a  crime  causing 
loss  of  caste,  and  he  who  forsakes  blameless  (rela¬ 
tives),  become  outcasts. 

According  to  some  the  son  of  a  woman  or 
equal  caste  even  does  not  inherit,  if  he  be  living  un. 
righteously. 

An  idiot  and  a  eunuch  must  be  supported.  The 
(male)  offspring  of  an  idiot  received  his  father’s 
share.  Gautama,  XXI.  1  ;  XXVIII,  43,  44. 

1  .  a.8 
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But  those  who  have  entered  a  different  order 
receive  no  share  ;  nor  (those  who  are)  eunuchs,  mad¬ 
men,  or  outcasts.  EunUchs  and  madmen  (have  a 
claim  to)  maintenance. 

Vasista,  XVII.  52-54. 

i  ^rrf*ipr.  1  TrfHnassTTcrsfW’*  1 
^hmnr:  *r  1  n  \  \  ar  3  1  ^  <> 

Granting  food,  clothes,  iand  shelter),  they  shall 
support  those  who  are  incapable  of  transacting  legal 
business,  (vis.,)  the  blind,  idiots,  eunuchs,®  those 
immersed  .  in  vice,  the  incurably  diseased,  and  so 
forth,  and  those  who  neglect  their  duties  and  occu¬ 
pations  ;  but  not  the  outcast,  nor  his  offspring. 

Baudhayana,  P.  2,  A.  2,  K.  3,  S.  37-40. 

*rir  f%  ’S'inraT  vrifn^r:  1  tmwV  ^snf*r 

m  ?mwT»i  sjraffrr  1 
gw  ww  ufririw 

trfrwro  1 

tt  *  1  w  1  ^  ?«,  *s.,  1 

Therefore  all  (sons)  who  are  virtuous  inherit. 
But  him  who  expends  money  unrighteously,  he  shall 
disinherit,  though  he  be  the  eldest  son. 

He  should,  during  his  lifetime,  divide  his  wealth 
equally  amongst  his  sons,  excepting  the  eunuch,  the 
madman,  and  the  outcast. 

Apastamba,  P.  2,  P.  6,  K.  14,  S.  14,  15,  1. 


ft*Rsrcnf%fw  vr?fen:  i  frqi  ^Twr:  g’qr  «rr*i- 
i  h  g  qfn?rei  i  tnr^  qswfnr  fcRseift- 
m*n:  i  qf?rateii  ^lg  ^)<q^n  gnnftw  i  ti^t: 
qmwfsoii  i  vrT^qT:  i 

f*r^:  l  *V-*«- 

Outcasts,  eunuchs,  persons  incurably  diseased, 
or  deficient  (in  organs  of  sense  or  actions,  such  as 
blind,  deaf,  dumb,  or  insane. persons,  or  lepers)  do 
not  receive  a  share.  They  should  be  maintained  by 
those  who  take  the  inheritance.  And  their  legiti¬ 
mate  sons  receive  a  share.  But  not  the  children  of 
an  outcast ;  provided  they  were  born  after  (the  com¬ 
mission  of  )  the  act  on  account  of  which  the  parents 
were  outcasted.  , 

Neither  do  children  begotten  (  by  husbands'  of 
an  inferior  caste  )  on  women  of  a  higher  caste 
receive  a  share.  Their  sons  do  not  even  receive  a 
share  of  the  wealth  of  their  paternal  grandfathers. 
They  should  be  supported  by  the  heirs. 

Vishnu,  XV.  32-39. 

sfffcirtssr  ufari^^r:  «rf :  i 

wttsjt:  ^rf^?3jqrr:  11 

qf  farffar  i 

SHTW  trvrrferc  mqt  *TrTqTgWr.  11 
^jq^T  q)fq<rtqt  wffert:  urging:  i 

^rfir^Tfr^r:  qf?rgi*n^rfN  g  11 

An  impotent  person,  an  outcast,  (because  of  a 
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grave  sin  like  the  murder  of  a  Brahmana,  &c.)  and 
his  issue,  one  lame,  a  madman,  an  idiot,  a  blind  man, 
and  a  person  afflicted  with  an  incurable  disease,  as 
well  as  others  (similarly  disqualified)  must  be  main¬ 
tained,  being  excluded  from  participation.  But 
their  sons,  legitimate  or  Kshetraja,  are  entitled 
to  allotments,  if  free  from  similar  defects.  Their 
daughters  must  be  maintained  likewise  until  they 
are  made  over  to  husbands.  And  their  sonless 
wives  conducting  themselves  aright,  must  be  sup¬ 
ported  ;  but  such  as  are  unchaste  should  be  expelled, 
and  so  indeed  those  who  are  perverse.* 

Yajnavalkya,  II.  140- 142. 

ftrafije  trfim:  1 

'ehrsrr.  fra:  it 

wetsit:  ^r:  fr%  snrrfaa:  11 

1  x*. 

One  hostile  to  his  father,  or  expelled  from 
caste,  or  impotent,  or  excommunicated  for  grave 
offence,  shall  not  even  take  a  share  (of  the  inherit¬ 
ance),  if  he  is  a  legitimate  son  ;  much  less  so,  if  he 
is  a  (Kshetraja)  son  of  the  wife  (only).  Persons 
afflicted  with  a  chronic  or  acute  disease,  or  idiotic, 


*  According  to  the  Mitakshara,  Kliba  means  a  hermaphrodite-aft, 
wtfblT  nsfk:  I  Nirindria,  according  to  the.Mitakshara,  means  one  who  has 
lost  an  organ  ol  sense  on  account  of  disease,  &c; 

3J«mtwnf?’rj  I  'rfaat  asreifs:  is  the  commentary  of  the  Mitakshara,  >.r„ 
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or  mad,  or  blind,  or  lame,  (are  also  incapable  of 
inheriting).  They  shall  be  maintained  by  the  family  ; 
but  their  sons  shall  receive  their  respective  shares 
(of  the  inheritance).* 

Narada,  XIII.  21,  22. 

rrcjfxrW^T :  t  u 

wsjt  *UhZTf  SJ^T'T  TrTT  ! 

ifrimiTT  =jt  g  *t  ii 

fWfa:  stH.  *fl  8  V  8,-3 

Though  born  of  a  wife  of  the  same  caste,  a  son 
destitute  of  good  qualities  is  unworthy  to  obtain 
the  paternal  wealth;  it  shall  go  to  those  learned 
(kinsmen)  who  offer  the  funeral  ball  of  meal  (pinda) 
for  the  father. 


#  ^P7*?Tf3cTl  is  the  reading  of  the  Kalpataru,  the  Ratnakara,  and  the 
Parijata.  It  means  excommunicated  because  of  a  grave  offence,  like  the 
murder  of  the  King. 

is  the  reading  of  Saraswali-Vilasa.  It  is  interpreted  as 
meaning  guilty  of  a  grave  offence,  and  driven  away  by  kinsmen  in  conse- 

The  reading  adopted  by  Dr.  Jolly, following  the  Dayabhaga,  is  ^qqif?[q?: 
for  ^qqtfarr:  which  has  been  translated  'as  guilty  of  a  minor  offence.'  Tt  is 
against  the  weight  of  authority,  and  also  against  reason.  One  guilty  of  a 
minor  offence  certainly  does  not  deserve  to  be  excluded  from  inheritance. 

The  Ratnakara  says,  ‘hostile  to  his  father’  means  one  who  attempts  the 
life  of  his  father,  or  commits  other  hostile  acts  against  him,  and  who  does  not 
offer  funeral  oblations  to  him  after  death.  According  to  the  Saraswati-Vilasa 
it  means  one  who  says  1  he  is  not  my  father.’  The  Dayakrama-Sangraha 
says,  ‘  it  means  one  who  beats  his  father.'  The  exclusion  of  the  hostile 
son  from  the  family  property  shows,  that  against  the  father’s  wish  a  son 
could  never  obtain  partition. 

The  Ratnakara  says,  jftip  grejfe,  i.  e.,  ‘chronic’  means 

consumption  and  the  like  ;  ‘acute’  means  leprosy,  and  the  like. 

Jagannath  includes  atrophy  among  chronic  disease. 

( in  the  last  line)  is  the  reading  in  the  Ratnakara. 
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Equal  in  caste  (to  her  father)  and  married  to 
a  man  of  the  same  caste  as  her  own,  virtuous,  habi¬ 
tually  submissive,  she  shall  inherit  her  father’s 
property,  whether  she  may  have  been  (expressly) 
appointed  or  not.  * 

Vrihaspati,  XXV.  42,  57. 
fasrefer  i  t 
1 

Of  one  who  is  excommunicated,  the  heritage, 
the  oblation  of  food,  and  libations  of  water  cease. 

Sankha-Likhita,  cited  in  the  Ratnakara 
and  Parijata. 

fcraft  1 

ttf^rT.  ^TJrismTf»r*r.  n 

flrrg^T:  ftr^^nrW  ii  i 

When  the  father  is  dead,  an  impotent  man,  a 
leper,  a  madman,  an  idiot,  a  blind  man,  an  outcast, 
the  offspring  of  an  outcast  and  a  hypocrete  wearing 
the  token  of  a  religious  mendicant  are  not  entitled 
to  a  share  of  the  heritage.  Food  and  raiment 
should  be  given  to  them  excepting  the  outcast. 
The  sons  of  such  persons  being  free  from  similar 
defect  shall  obtain  their  father’s  share  of  the  heritage. 

Devala,  cited  in  the  Ratnakara,  Saraswati- 
Vilasa,  Madhavya,  and  other  books. 


*Thc  Dayiihlnga  reads  for  If  this  reading  is  correct,  the 

position  of  the  Calcutta  High  Court,  basing  its  decision  on  the  word 
that  an  unchaste  daig'  v<--r  cannot  succeed,  is  wholly  untenable, 

t  aurajmsfo:  1  i;fa 


'9« 
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’snKHtfTirreN  rtdmsra  3rnn*  i 
Tr^3?iraf%fr§^  ^  11 

Thus  also  the  son  of  a  woman  married  in  an 
irregular  order,  and  one  born  of  a  wife  of  the  same 
gotra,  as  well  as  an  apostate  from  a  religious  order 
are  unworthy  of  the  inheritance. 

Katyayana,  cited  in  the  Kalpataru, 

the  Ratnakara  and  the  Dayabhaga. 

?ntra  ^strgttre  ?renf ai  fsxtftsrarr  i 

Wealth  is  made  for  sacrifice.  Therefore  it 
should  be  appropriated  to  fit  and  virtuous  persons, 
and  not  to  women,  ignorant,  and  irreligious  men,  or 
infidels. 

Katyayana,  cited  by  Ratnakara. 

WT?i  ^W^TfTWT  l 

tm^farnsTT?  ^Tgfg^fcff^tTjjUT  || 

8  i  *  ^ 

There  is  no  share  for  the  hermit,  the  ascetic, 
the  life-long  student  in  theology,  the  heretic,  the 
outcast,  and  one  who  does  not  perform  the  Vedic 
ceremonies. 

Vriddha-Harita,  IV.  152. 
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Those  destitute  of  a  limb  are  like  persons 
without  wealth  necessary  for  sacrifices,  (that  is,  as 
the  destitute  person  after  getting  wealth  becomes 
entitled  to  perform  sacrifices,  so  the  person  whose 
limbs  are  unfit  for  action,  becomes  entitled  to 
perform  -the  kamya  sacrifices  after  getting  his 
infirmity  cured  by  medicine,  &c.)  * 

Mimansa  Darshana,  A.  6,  P.  1,  S.  41. 

wiir  rm^rfsiPTT^r  %  i 

^n’BT^T^nTTSFTT:  || 

JT9T&  fsrf^rT  !%tI  rrWTrT^f%f*nit5ra7I  | 

?r  ii 

Wealth  is  made  for  sacrifices.  Those  that  are 
incompetent  to  perform  them  are  not  entitled  to 
inherit  property.!  They  are  only  entitled  to  main¬ 
tenance.  ,  Wealth  is  for  sacrifice.  Therefore  it 
should  go  to  a  proper  person  and  virtuous,  and  not 
to  a  woman,  ignorant  man,  or  an  apostate. 

A  text  of  some  Smriti,  cited  by  Vijna- 
neswara  and  Madhavacharya  without 
naming  the  author. 
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The  Rights  of  Females. 

SECTION  I. 

Rights  of  widows  and  other  female  heirs. 

In  the  Smritis  and  the  commentaries  the  rights 
of  widows  and  daughters  are  dealt-  with  in 
greater  detail  than  those  o£  other  heirs..  The  com¬ 
mentaries  are  full  of  lengthy  and  learned  discus¬ 
sion  on  this,  what  seemed  to  these  writers  the  only 
difficult  part  of  the  law  of  inheritance.  Mr.  Mayne 
is  not,  therefore,  right  when  he  says,  that  ‘  it  is 
singular  how  little  is  to  be  found  on  the  subject 
in  the  Hindu  writings.’  So  late  as  last  year,  Babu 
Golap  Chunder  Sircar,  a  very  learned  and  acute 
Hindu  lawyer,  wrote,  that  the  text  of  Katyayana, 
Ttgav.  &c.,  “is  the  only  authority  for  curtailing  women’s 
rights  in  property  inherited  by  them,”  and  thgLt 
•  text  also  only  refers  to  Stridhana.  The  late  Dr. 
Siromani  also  relied  only  on  that  text  for  the  position 
that  women’s  rights  were  limited.  The  texts  'cited 
in  this  and  the  last  chapters  were  apparently  not 
considered  by  these  eminent  lawyers.  Imperfect 
knowledge  of  the  history  of  this  branch  of  Hindu 
law  has  been  a  fruitful  source  of  errors. 

The  commentators  of  the  Mitakshara  school, 
unable  to  reconcile  the  conflicting  texts  about  the 
rights  of  widows,  invented  the  doctrine  of  survivor¬ 
ship,  and  laid  down,  that  the  texts  allowing  the  widow 
to  inherit,  applied  to  separated  members  of  a  family, 
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and  the  texts  denying  her  rights  were  applicable  to 
a  joint  family.  As  a  matter  of  fact,  as  we  have 
already  seen,  originally,  the  widow  had  no  heritable 
rights,  being  entitled  to  a  certain  portion  of  the 
movable  wealth  of  her  husband,  which  was  not  to 
exceed  two  thousand  panas  and  which  was  called 
This  was  the  widow’s  portion  fwrw[.  Blit 
if  ’ she  desired  to  get  a  son  by  Niyoga,  she  was 
entitled  to  enjoy  her  husband’s  share  of  the  family 
property,  whether  he  was  joint  or  separate,  till  she 
could  get  a  son.  The  Niyoga  being  prohibited,  later 
lawgivers  laid  down,  that  she  was  entitled  to  enjoy 
the  usufruct  of  that  share,  if  she  was  chaste,  and  as 
long  as  she  remained  chaste.  But  she  was  under 
an  obligation  to  remain  with  the  husband’s  family, 

'  and  to  spend  it  for  the  purposes  of  the  family,  as  her 
husband  would  have  done,  as  well  as  for  the  purposes 
of  Sraddhas  .and  other  pious  works.  She  had  ho 
right  to  make  any  waste  or  any  diminution  of  the 
property.  There  are  two  contradictory  texts,  both  as¬ 
cribed  to  Vrihaspati,  one  laying  down,  that  the  widow 
could  not  take  immovable  property,  and  tjie  other 
allowing  her  to  take,  immovables  as  well  as  mov¬ 
ables.  The  first  was  probably  more  ancient  than 
the  secohd,  and  it  is  very  difficult  to  say  whether 
both  are  authentic.  Medliatithi  and  Haradatta  could 
not  find  any  authority  for  holding,  that  beyond  the 
2000  panas  which  was  the  husband’s  day  a,  the  widow 
took  anything.  It  was  the  authority  of  Vijnane- 
swara  which  finally  established  the  widow’s  right  to 
inherit  her  husband’s  property,  but  unfortunately  he 
made  a  distinction  between  joint  and  separate  pro¬ 
perty — a  distinction  unfounded  in  the  Smritis,  as 
was  afterwards  abundantly  proved  by  <9imutavahana. 

26 
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The  texts  cited  >'n  this  Section  leave  no  room  for 
doubt,  that  the  widow  was  entitled  to  enjoy  the 
usufruct  of  her  husband’s  share  in  joint  family 
property,  subject  to  the  limitations  mentioned 
above. 

The  widow  is  not  entitled  to  sell,  mortgage,  or 
make  a  gift  of  immovable  property  inherited  from 
her  husband,  or  received  from  him  by  gift.  The  law¬ 
givers  mention  how  she  should  spend  the  income. 

-  She  is  entitled  to  sell,  mortgage,  or  make  a  gift 
for  reasons  for  which  her  husband  would  have 
been  entitled  to  make  such  alienations,  if  he  were  a 
member  of  a  joint  Hindu  family,  z’.e.,  for  the  main¬ 
tenance  of  herself  and  the  family  of  her  husband,  for 
marriage  expenses  (  including  the  marriage  portion) 
of  the  daughters  of  the  family,  and  for  the  purposes 
of  the  Sraddha.  It  is  expressly  laid  down  in  the 
Smritis,  and  in  fact  it  follows  from  the  very  n'ature 
of  the  right  given  to  the  widow,  that  after  her  death 
the  husband’s  family  or  heirs  resumed  the  inheritance. 
It  appears  that  since  the  Rishis  gave  the  widow  the 
right  only ‘to  enjoy  till  her  death,’  such  heirs  of  her 
husband,  as  but  for  her  would  be  heirs  at  his  death, 
would  take  the  inheritance  after  her.  She  was  not 
a  mere  life-tenant,  as  she  had  the  right  to  alienate  in 
case  of  necessity.  She  held  the  property  as  a  trustee  I 
and  manager  for  the  family,  who  could  not  be  re¬ 
moved  except  for  unchastity  and  imbecility,  and  for 
committing  waste,  and  who,  though  enjoined  to 
spend  the  income  for  the  family,  had  full  right  to 
spend  it  in  a  legitimate  manner  according  to  her 
pleasure-  As  regards  the  movables  up  to  2000  gold, 
that  she  had  the  absolute  right  of  disposal  of  it 
at  her  pleasure,  is  undoubted.  Further  than  this,  the 
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Smritis  make  no  mention  of  any  absolute  right,  of 
the  widow  over  movables.  This  was  the  position 
of  the  widow  according  to  the  lawgivers. 

The  peculiar  circumstances  under  which  the 
widow’s  right  came  to '  be  recognised  and  limited 
did  not  exist  in  the  case  of  the  daughter  and  the 
mother.  The  daughter  as  Putrika  was  recognised 
as  heir  of  the  sonless  man  from  the  time  of  the 
Vedas.  She  was  like  a  son,  when  she  took  her 
father’s  inheritance,  and  there  is  no  justification  for 
limiting  her  rights  in  any  way,  or  holding,  that  in  her 
case,  but  not  in  the  case  of  the  son,  virtuous  life 
was  a  condition  precedent  to  her  taking.  Virtuous 
life  was  a  condition  precedent  to  inheriting  paternal 
property  according  to  the  lawgivers  in  the  case  of 
both  the  son  and  the  daughter.  if  in  the  case  of 
the  former  the  rule  is  considered  obsolete,  it  is 
not  reasonable  to  hold,  that  it  still  applies  in  the 
case  of  the  daughter.®  In  the  case  of  the  mother 
there  is  no  text  laying  down  chastity  as  a  condition 
precedent  to  her  taking,  or  any  text  in  any  way 
limiting  her  interest. 

Gimutavahana  laid  down,  that  all  females,  who 
take  as  heirs  to  males,  take  only  a  limited  estate, 
and  on  their  death  the  property  passes  to  the  heirs 
of  the  last  male  holder.  So  far  as  the  widow  is 
concerned  Gimutavahana  had  authority  for  his  posi¬ 
tion,  but  as  regards  the  daughter  and  the  mother, 
the  rule  depends  on  a  false  analogy,  and  not  on 
reason  or  authority.  The  Mitakshara  includes  pro¬ 
perty  inherited  by  females  within  the  definition  of 


*  Indeed  the  position  taken  by  the  Calcutta  High  Court  is  based  on  a 
doubtful  reading  of  the  text. of  Vrihaspati.  See  p.  197. 
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Stridhana.  Originally,  as  Sankha-Likhita  laid  down, 
the  modes  of  acquiring  property  by  females  were 
sixfold,  /.  <?.,  by  way  of  Stridhana;  strictly  so  called. 
Vijnaneswara,  when  he  established  the  rule  of  widow’s 
taking  their  husband’s  estate  by  way  of  inheritance, 
included  such  property  within  Stridhana.  But  he 
never  contemplated,  that  the  widow  should  have 
absolute  interest,  as  was  contended  in  some  cases 
before  the  Privy  Council,  (i)  and  as  the  High  Court 
of  Calcutta  thought  in  the  case  of  Jullessur 
Koer.  (2) 

The  High  Courts  of  Calcutta,  Allahabad,  Bom¬ 
bay,  and  Madras  have,  however,  held  that  it  is  well 
established,  that  not  only  the  widow,  but  also  the 
mother  and  the  grandmother  have  got  only  a  limited 
estate,  not  only  under  the  Dayabhaga  school  of 
law,  but  also  under  all,  the  other  schools  of 
law.  (3)  '  ’ 

As  regards  the  interest  which  the  daughter  takes, 
it  has  been-held  by  all  the  Hi^h  Courts  except  that  of 
Bombay,  that  under  the  Dayabhaga  asiwell.as  under 
the  Mithila  and  the  Mitakshafa  law^the  interest 
taken  by  the  daughter  is  a  limited  one  like  that  of 
the  widow,  and  that  on  her  death  her  -  father’s  heirs 
take.  (4)  The  Madras  High  Court,  however,  seems  to 
be  of  opinion  that  the  maiden  daughter  takes  an  ab- 


(1)  Thakoor  vt  Rai  Balukram,  11  Moore,  139.  Bhugwandeen  r.  Myna 
Baee,  11  Moore,  487.  Collector  of  Muslipatam  v.  Cavaly  Vencata,  8  Moore, 
529.  Keerut  v.  Koolahul,  2  Moore,  331. 

(2)  9  Cal.  729. 

(3)  Harilal  v.  Pravalut  Das,  16  Bom,  229.  Hemlata  v.  Goluk,  7  S.  D. 
108.  Panchanund  v,  Lalshun,  3  W.  R.  140. 

(4)  Deo  Peshad  v.  Lujoory,  20  W.  R.  ro2. 

Chotaoy  v.  Chunu,  22  W.  R,  496,  affirmed  6  I.  A.  15. 

Mutta  Vaduganadha  v,  Dora  Singa  Tevar,  8  I.  A.  99. 

Vira  Sangappa  v.  Rudrappa,  19  Mad.  120. 
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,  solute  estate,  and  on  her  death  the  property  passes  to 
her  heirs.  (1)  In  Bombay,  however,  it  has  been  held 
in  accordance  with  the  Smritis  and  the  commentaries, 
except  the  Dayabhaga,  that  the  daughter  takes  an 
absolute  estate.  (2). 

It  has  also  been  held  in  Bombay,  that  the 
sister,  grand-daughter,  niece,  grand-niece,  and  other 
females,  born  of  the  family,  but  who  pass  by  marriage 
into  different  Gotras,  take  an  absolute  estate  in 
property  inherited  by  them,  but  the  widows  of 
Sagotras  take  only  a  restricted  estate  like  the 
widow.  (3) 

From  the  view  of  Hindu  law  taken  by  Bombay 
lawyers,  it  follows  and  it  has  been  decided,  that  when 
there  are  more,  than  one  daughter  or  sister,  they  take 
in  severalty,  and  not  as  joint  tenants,  and  on 
the  death  of  one  the  property  passes  to  her  own 
heirs,  and  not  to  the  "surviving  daughter  or 
sister.  (4) 

When  females  take  an  absolute  interest,  whether 
the  property  inherited  by  them  becomes  their  Stri- 
dhanastrictly  so-called,  is  a  question  which  has  much 
exercised  the  Bojnbay  lawyers.  In  some  of  the  earlier 
Bombay  decisions, i't  was  held  that  the  property  taken 
by  such  females  passes  on  their  death  to  the  heirs  of 
their  'Stridhanas.  (5)  But  in  a  later  case  it  was  held, 
that  such  property  does  not  become  their  Stridhana, 


(n  Vencatarama  e.  Bkujanga,  19  Mad.  109. 

(2)  Pranjivana  v.  Deivcoover  Bai,  1  Bom.  H.  C.  130.  Vinayek  0. 
Lukmi  Bai,  9  Moore,  528.  Bhagirthi  Bai  v.  Kahnujirav,  H  Bom.  F.  B.  2S5. 
Jar,ki  Bai  o.  Sundra,  14  Bom.  6r2. 

(3)  Lullubhai  ».  Mankuvarbai,  3  Bom.  388  aff.  7  I.  A.  222.  Madhav 
ram  0.  Dave  Trambak  Lai,  21  Bom.  739. 

4)  Raindabair.  Anacharya,  15  Bom.  206. 

<5)  Nevalram  ».  Nankishore,  r  Bom.  H.  C.  209, 
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and  such  heirs  take,  as  would  inherit  the  property  if 
■  the  female  heir  were  a  male.  Thus  in  the  absence  of 
children,  the  property  would  go  to  her  parents,  &c. 
as  laid  down  by  Yajnavalkva.  (i)  In  a  recent  case 
the  late  Mr.  Justice  Telang  reviewed  the  law  on  the 
subject,  and  rejected  the  view  of  Mr.  Justice 
West  in  the  case  mentioned  above,  and  held  that  the 
words  ‘  as  if  she  was  a  male  ’  were  interpolated  into 
the  Mayukha,  and  the  view  of  Nilkantha  was, 
that  the  female  owner  was  considered  as  a  fresh 
stock  of  descent,  and  that  in  respect  of  property 
not  strictly  Stridhana,  ‘  the  son  and  the  rest  ’  take 
precedence  over  the  daughters  and  the  rest.  (2)  It 
should  be  remembered,  that  the  daughter  originally 
took  as  Putrika,  and,  therefore,  her  son,  and  not  her 
daughter,  is  her  heir,  and  then  there  is  special  rule 
of  inheritance  •  in  Manu  about  the  Putrika  dying 
without  a  son,  according  to  which  it  goes  to  her 
hasband,  but  according  to  the  texts  of  Paitinashi 
and  Sankha-Likhita,  cited  in  the  Dayabhaga,  it 
goes  to  her  sisters.  The  Dayabhaga  says,  that  the 
text  of  Manu  applies  only  when  she  had  a  son  who 
had  predeceased  her. 

The  text  of  Manu,  Ch.  IX.  v.  191,  (see  p.  173) 
seems  to  indicate  that  by  remarriage,  where  it  is 
allowed,  a  widow  is  not  divested  of  property 
inherited  by  her  from  her  husband.  By  Act  15  of 
1856  it  has,  however,  been  enacted  that  a  widow 
by  remarriage  is  so  divested.  The  Bombay  and 
Allahabad  High  Courts  have,  however,  held  that 
where  remarriage  of  widows  is  allowed  by  the  custom 


(1)  Vijiarangam  v.  Lakshman,  8  Bom.  H.  C.  224. 

(2)  Maui  Lai  Rewadat  v.  Bai  Rewa,  17  Bom.  758. 
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of  caste,  irrespective  of  the  Widow  Marriage  Act, 
a  widow  by  marrying  again  does  not  lose  her  first 
husband’s  property.  (1)  The  Madras  High  Court 
has  come  to  a  different  decision,  (2)  and  in  Bengal, 
though  in  an  early  case  .it  was  held,  that  when  a 
widow  after  becoming  a  Muhammadan  remarried, 
she  did  not  lose  the  property,  it  has  been  recently 
held,  that  a  widow  remarrying  after  becoming  a 
Brahmo,  was  divested  by  virtue  of  the  Act.  (3)  This 
question  and  the  question  how  far  unchastity 
affects  the  rights  of  female  heirs  are  fully  dealt  with 
in  Ch.  II.  Sec.  8. 

A  question  which  once  troubled  the  Bengal  law¬ 
yers,  and  is  still  cqsidered  doubtful  by  learned  text- 
writers,  is  whether  the  widow  forfeits  her  right,  if  she 
does  not  reside  in  her  husband’s  family.  Here  again 
the  difficulty  is  a  creation  of  ignorance.  A  text  of 
Katyayana  cited  in  this  section  is  assumed  by  modern 
writers  to  lay  down  that  rule.  But  the  correct  reading 
of  that  text  according  to  the  majority  of  ancient  com¬ 
mentators  is  not  W  f%m,  i.e.  residing  with  her  father- 
in-law,  &c.,  but  ^  i.e.  leading  a  chaste  life.  The 
Privy  Council  in  the  case  of  Kasi  Nath  Bysak  v. 
Harosundary(4)  laid  down  the  correct  law',  by  hold¬ 
ing,  that  “  if  a  wddow  from  any  other  cause  than  for 
unchaste  purposes,  ceased  to  reside  in  her  husband’s 
family  her  right  would  not  be.  forfeited  thereby.”  The 
issue  raised  was  a.  false  one.  The  lawgivers,  like 
practical  men,  recommended  that  the  widow  should 


(1)  Ranchor  t>,  Bai  Vakat,  n  Bom.  119.  liarsaran  Das  v.  Nandi,  ll 
1.  330. 

(2)  Marugayi  v.  Viramakali,  I  Mad.  226.  11 

(3)  Matangini  v.  Ram  Ruttun/ig  Cal,  289. 

(4)  Morleys  Dig.  p,  198. 
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reside  with  her  husband's  family,  but  that  was  a 
matter  unimportant.  What  was  thought  important 
was,  that  the  income  of  the  property  should  be  spent 
for  the  purposes  of  the  family  of  the  husband,  in  the 
same  manner  as  it  would  have  been  done,  if  the 
husband  were  living.  The  widow  was  a  trustee  for 
the  family.  This  position  has  been  quite  forgotten. 
Indeed  the  contrary  has  been  held  by  our  Courts.(i) 
The  battle  has  raged  long  and  fierce,  upon  im¬ 
material  issues,  on  erroneous  readings  of  texts,  and 
wrong  decisions  arrived  at  upon  important  matters. 
Notwithstanding  the  injunction  of  the  Shastras,  that 
the  widow  should  lead  a  life  of  asceticism,  and  spend 
the  income,  not  upon  luxuries  of  any  kind,  but  for 
the  purposes  of  the  family,  it  has  been  held  by  our 
courts  that  the  widow  has  absolute  right  to  spend  the 
income  in  any  way  she  liked,  and  can  even  alienate 
her  life-interest  to  anybody,  and.  a  conveyance  by 
her  without  necessity  enures  for  her  lifetime.  (2) 
The '  widow’s  interest  has  been  held  not  to  be  a  life 
estate,  (3)  and  is  called  a  widow’s  estate,  defined  not 
by  the  texts,  but  by  the  decisions  of  courts.  As  a 
natural  consquence,  it  has  been  held  that  by  com¬ 
mitting  waste  the  widow  does  not  forfeit  her  inter¬ 
est.  (4)  It  was  held  in  some  old  cases  that  where  the 
acts  of  the  widow  are  utterly  subversive  of  the  rights 
of  the  heirs,  and  will  lead  to  loss  of  the  property, 


(1)  Kasinalh  t>.  Hara  Sundary.  Hari  Das  Dutt  ».  Srimati  Uparna, 
9  Moore,  433.  Biswanath  v.  Khantoraony,  6B.  L.  R.  747.  Muteeram  v. 
Gopal,  20  W.  R.  187. 

(2)  Musmut  Govinda  Mani  Dassi  v.  Sham  Lai  Basak  Suth,  F.B.R.  165. 

(3)  Golukmony  Davee  v.  Digamber,  2  Boul.  193.  Jugal  Kisore  v. 
Jotindra,  10  Cal.  985.  Kattama  Natcheer  i>.  Raja  of  Shivagunga,  9  Moore, 
539- 

(4)  Prag  Das  v.  Harikissen,  I  All.  503. 
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she  may  be  deprived  of  its  management  which 
should  be  placed  in  the  hands  of  the  reversioners 
as  receivers  with  direction  to  pay  to  her  the  whole  of 
the  net  profits  (i). 

The  exact  nature  of  the  interest  of  the  widow 
was  discussed  in  several  cases,  notably  in  the 
case  of  Mahadeo  Koer,  9  Cal.  244,  in  which  Mr. 
Justice  Mitter  reviewed  all  the  previous  cases.  The 
result  of  these  cases  as  held  by  that  eminent  judge 
is-that  ‘the  estate  of  a  Hindu  widow  is  very  different 
from  a  mere  life  estate’ (2),  and  is  ‘something  higher 
than  it’  (3).  that  ‘  it  is  not  an  absolute  estate  for  all 
purposes,  and  is  not  merely  an  estate  for  life’ (4), 
that  '  the  whole  estate  would  for  the  time  vest 
in  her  absolutely  for  some  purposes,  though  in 
some  respects  for  a  qualified  interest,  and  until  her 
death  it  could  not  be  ascertained  who  would  be 
entitled  to  succeed,’  that  the  ‘same  principle 
which  has  prevailed’  in  the  Courts  of  England  ‘as 
to  tenants*  in  tail  representing  the  inheritance  would 
seem  to  apply  to  the  case  of  the  Hindu  widow, 
and  it  is  obvious  that  there  would  be  the  greatest 
inconvenience  in  holding  that  the  succeeding  heirs 
were  not  bound  by  a  decree  fairly  and  properly 
obtained  against  the  widow’  (5),  and  that  though  she 
completely  represented  the  estate,  ‘  she  would 
be  unable  to  alienate  the  profits,  or  at  all  events 

(1)  Runda  La!  v.  Uokkce  Bibi,  S.  IX  for  1854,  page  351.  Golulcmony 
v.  Krishna  Prosarl,  S.  D.  for  1859,  p.  210.  Pranputti  v.  Fateh  Bnhadoor, 
2  Hay,  608.  Doorga  Dayee  v.  Poran  Dayee,  5  W.  R.  141.  Shama  S rindary 
r'.  Jamoona,  24  \V.  R.  86.  Bindu  Bashinec  v.  Boly,  6  W.  R.  125.  Haridas 
Dutt  v.  Ufxmdra,  6  Moore,  433.  Grosse  v.  Amritomoyi,  12  W.R.J  13  A.C.J. 

(2)  Jadomoney  r.  Saroda  Prosonno,  Boulnois,  120. 

(3)  Cossmath  v.  Htiro  Sundary,  Clarke's  Rules  and  Orders,  Ap.  91. 

(4)  Phooichand  v.  Uaghubuns,  9  W.  R.  108. 

i 5)  Kattama  Nalcliiar  v.  The  Raja  of  Khivaganga,  9  Moore,  539. 
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whatever  she  purchased  out  of  them  would  be 
an  increment  to  her  husband's  estate,  but  on  the 
other  hand  she  would  have  certain  rights  as  a  Hindu 
widow,  for  example,  she  would  have  the  right  under 
certain  circumstances,  if  the  estate  were  insufficient 
to  defray  the  funeral  expenses  or  her  maintenance, 
to  alienate  it  altogether,’  and  -would  ‘certainly 
have  the  power  of  selling  her  own  estate’  ( i). 

It  has  also  been  held  that  an  alienation  by 
a  widow  without  necessity  is  binding  till  her 
death,  that  an  authority  to  adopt  does  not  curtail 
her  powers  and  that  an  adopted  son  can  question 
an  alienation  made  before  his  adoption  only  after 
her  death  and  he  has  1 2  years  time  to  do  so  from 
that  period(2). 

As  to  the  power  of  the  widow  over  moveables,  it 
has  been  held,  that  both  under  the  Bengal  and  the 
Benares  schools,  as  well  as  under  the  Madras  scHool, 
the  widow’s  power  over  moveables  is  limited  like  that 
over  immoveables(3).  But  under  the  Mithila  law  and 
the  law  in  Western  India  under  the  Mavukha,  the 
widow  has  absolute  power  over  moveables,  and  in 
Bombay,  it  has  been  held  that  she  can  dispose  of  it 
by  will  (4).  But  the  movables  like  the  immoveables 
pass  to  the  next  heirs  of  the  husband  on  her 
death,  and  cannot  be  seized  by  her  creditors  (5). 

The  widow'  represents  the  estate,  and  a  decree 

’  (1)  Musmut  BhagbiUti  z>.  Chowdhnry  Bholanalh,  2  I.  A.  256. 

(2)  Sreerainulu  v.  Kristamma,  26  Mad.  143.  Naravrin  v:  Balaji,  19 
Bomb.  809.  (3)  Bhugwandeen  Dobey  r.  Myna  Baee,  11  Moore.  407. 

Narasinha  r.  Venkatadri,  8  Mad.  290. 

(4)  Vivada-Chintamony,  p.  261-263.  Doorga  Dye  v.  Pooran,  5  W.R. 
141.  Birajan  v.  Lukshinarain,  10  Cal.  392.  Damodar  v.  Partnanund,  7  Bom. 
155.  Pranjivandas  v.  Dewkoer  Bai,  1  Bom.  H.C.  150.  Motilal  v.  Ratilal, 

(5)  Harilal  v.  Pranvalavdas.  16  Bom.  229.  Baijamna  v.  Bhai  Sankara 
16  Bom.  233.  Gadhadhar  Bath  r.  Chandra  Bhagabai.  17  Bom.  690  F.B. 
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fairly  obtained  against  her:  as  representing  the 
estate,  binds  the  reversioners,  (i)  It  has  been  held 
;  in  some  cases  that  a  consent  decree  by  the  widow 
does  not  bind  the  reversioner.  ,  It  is  a  matter  of 
some  difficulty  to  determine  whether  a  sale  in  exe¬ 
cution  of  a  decree  against  the  widow  binds  the 
reversioners.  If  the  debt  is  a  personal  one,  the 
sale  cannot  pass  the  rights  of  the  reversioners.  But 
if  the  decree  is  against  the  widow  in  her  represen¬ 
tative  character  for  necessity  or  for  the  husband’s 
debts,  the  entire  property  will  pass.  (2)  It  has  even 
been  held,  that  a  decree  obtained  against  the 
widow  for  the  debts  of.  the  husband,  binds  the 
estate,  though  her  adopted  son  be  living  and  be  no 
party  to  the  suit.  (3)  When  the  decree  was  for  rent, 
of  for  arrears  of -  maintenance  which  fell  due  after 
the  death  of  the  husband,  only  the  estate  of  the 
widow  can  pass  by  the  sale.  (4)  When  the  income 
is  large,  and  the  widow  unnecessarily  incurs  a  debt, 
a  sale  in  execution  of  a  decree  based  on  it;  cannot 
bind  the  reversioners.  (5) 

It  has  also  been  held  that  a  widow  can  make 
a  valid  alienation  for  the  payment  of  a  barred  debt 
'of  her  husband.  (6) 


(1)  Protap  Narayana  Sing  v.  Tryloko  Nath,  ll  I.  A.  397.  Kattama 

Natchiar  v.  The  Raja  of  Shivaganga,  9  Moore,  539.  Nobin  Chunder  v. 
Issur  Chunder,  9  W,  R.  505,  ‘  Nundkumar  v,  Radhakumary,  1  All.  2S2. 
Brammoyee  v.  Kristo  Mohun,  2  Cal.  222.  Sant  Kumar  v.  Deo  Saran,  8  All 
365.  Sachit  v.  Budua,  8  All,  429.  : 

(2)  Jotendra  Mohun  Tagore  ».  Jugal  Kisore,  10  Cal.  985. 

(3)  Satish  Chunder  Lahiri  v.  Nilcomol  Lahiri,  n  Cal.  45. 

(4)  Mahima  Ramkisore,  23  W.  R.  174.  Baijan  Doobey  v.  Brij 
Bbookhun,  1  Cal.  133. 

(5)  Lala  Byjnath  v.  Bishun  Biliary,  19  W.  R.  79  (80.) 

(6)  Cbimnaji  Govind  v.  Dinkar,  IJ  Bom.  320.  Kondappa  r.  Subba,  13 
Mad.  189. 
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From  the  nature  of  the  peculiar  estate  called 
the  widow’s  estate  created  by  the  decisions  of  our 
courts,  it  follows  and  has  been  held,  that  those  per¬ 
sons  who  would  be  heirs  of  her  husband  ,  at  her 
death  inherit  the  property  after  her.  It  has  also 
been  held,  that  when  there  are  several  widows  or 
daughters,  they  inherit  jointly,  with  a  right  of  survivor¬ 
ship  among  themselves,  and  though  a  partition  as 
among  themselves  is  allowable  it  does  not  affefct  their 
right  of  survivorship,  (i)  One  of  two  widows,  it  has 
been  held,  can  alienate  her  own  share,  and  the  pur¬ 
chaser  can  enforce  partition  against  the  other  widow, 
but  such  alienation  cannot  bind  the  surviving  widow, 
and  the  partition  should  be  effected  in  such  a  way 
as  would  not  be  detrimental  to  the  future  interests 
of  the  reversioner.  (2) 

It  has  also  been  held  in  Bengal,  that  the  rights 
of  daughters  are  exactly  similar  to  the  rights  of 
widows,  and  in  case  of  two  or  more  daughters 
their  estate  is  a  joint  one  with  a  right  of  survivor¬ 
ship  ;  so  that  a  daughter  qualified  to  inherit  at 
her  father’s  death  can  take  the  entire  estate  by 
survivorship,  even  if  she  be  a  childless  widow  at 
the  time  of  the  death  of  the  co-tenant,  her 
sister.  (3) 


(1)  Kattama  Natchiar  v.  The  Raja  of  Shivagunga,  9  Moore 

Bhugwandeen  Dobey  v.  Myna  Baee,  1 1  Moore,  487. 

Amrito  Lai  Bose  v.  Rajani  Kant,  2  I.  A.  113. 

Contra  Kathaparumal  v.  Venkabai,  2  Mad.  194. 

(2)  Janaki  Nath  v.  Mathura,  9  Cal.  580,  F.  B. 

Gajapati  Nilmoni  v.  Gajapati,  4  I.  A.  212. 

(3)  Amrito  Lai  Bose  v.  Rajoni  Kant  Mitter,  2  J.  A.  113. 
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The  interest  taken  by  the  mother  is  also  similar 
to  that  of  the  widow,  even  in  Bombay.  (1)  But  in 
case'  of  property  allotted  to  her  as  her  share  in  a 
partition  between  the  sons,  it  was  for  some  time 
doubtful  whether  her  interest  would  be  quite  like 
that  of  the  widow.  It  has  been  held  by  the  Calcutta 
High  Court  in  a  recent  case,  that  though  her  rights 
of  alienation  are  no  greater  than  the  widow’s,  it 
is  not  her  husband’s  heirs  at  her  death,  but  the 
sons  or  the  representatives  of  the  sons,  by 
partition  among  whom  she  got  the  property,  that 
|  would  take.  (2)  The  decision  is  undoubtedly 
j,  correct,  and  it  is  a  matter  of  regret,  that  the  law 

■  should  be  declared  to  be  otherwise  in  the  case  of 

widows,  notwithstanding  the  clear  provision  of  the 
.  Smritis,  and  notwithstanding  the  fact  that  the  rule 
often  leads  to  great  hardship  and  injustice.  A 
person  dies  leaving  two  brothers,  one  of  whom  dies 
in  the  lifetime  of  the  widow  leaving  a  son,  or  he 
dies  leaving  a  daughter’s  or  a  sister’s  son  who  dies 
in  the  lifetime  of  the  widow  but  leaving  a  son.  The 
nephew,  the  grandson  of  the  daughter  or  the  sister 
takes  nothing. 

Now  let  us  proceed  to  the  law  about  the  powers 
of  the  widow  to  alienate  the  estate.  She  is  entit¬ 
led  to  sell  or  mortgage  the  property  for  her  own 
maintenance  except  where  the  next  reversioner  is 
willing  to  maintain  her.  She  can  make  aliena¬ 
tions  (3),  for  defraying  the  funeral  ceremonies  of  her 


(1)  Nurasappa  d.  Sakharam,  2  Bom.  A.  C.  J.  21$. 

(2)  Sarola  Dossee  v.  Bhoobun  Mohun  Neogy,  15  Cal.  292. 

(3)  Bhugwandeen  Dobey  v.  Myna  Baee,  11  Moore,  4S7,  The  Collector 
of  Masulipatam  v.  Cavely  vencata  .1  P.  C.  R.  476.  Narasinha  v.  Vencaladri, 
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husband  (i)  and  for  the  marriage  of  her  daughter 
and  grand-daughter  and  for  giving  a  marriage 
portion  to  them.  (2)  The  High  Court  of  Calcutta 
have  gone  the  length  of  holding  that  where  an 
unchaste  widow  lives  under  the  protection  '  of 
another  man,  she  is  still  entitled  to  alienate  her 
husband's  estate  for  her  own  maintenance.  (3) 
There  is  no  case  whether  the  maintenance  of 
the  husband’s  family  is  a  legal-  necessity.  It 
would  be  under  the  law  of  the  Rishis.  As  regards 
Sraddha,  it  has  been  held,  that  an  alienation  by  . 
a  widow  for  defraying  the  expenses  of  the  husband’s 
mother’s  Sraddha  was  good.  (4)  Jt  has,  however, 
been  held  in  another  case,  with  what  reason  it  is 
difficult  to  see,  that  the  Sraddha  of  her  mother  by  a 
daughter  was  not  a  valid  necessity.  (5)  The  expenses 
of  a  pilgrimage  to  Gya  for  Gya-Sraddha  cons¬ 
titute  a  valid  necessity,  (6)  but  not  those  of  a 
pilgrimage  to  Benares.  (7)  The  digging  of  a  tank, 
though  a  meritorious  act,  cannot  be  held  to  be  a 
legal  necessity  for  a  valid  alienation,  though  the 
Smriti-Chandrika  specially  mentions  it  as  an  act 
which  the  widow  may  perform.  (8)  The  Madras 
High  Court  has  held,  that  the  gift  of  a  small  por¬ 
tion  of  the  family  property  may  be  made  by  a  Hindu 

(r)  Chumun  Lai  v.  Lalla  Gunput,  16  W.  R.  52.  Muteeram  v.  Gopal, 

20  W.  R.  187. 

(2) .  Preagnarain  ».  Ajadhia,  7  Set  Rep.  602.  Ram  Coomar  v.  Ichamoyee, 

6  Cal.  36. 

(3)  Amjad  AH  2-.  Moniram,  12  Cal.  52. 

(4)  Chowdhury  Junmejoy  v.  Rasmoyee,  10  W.  R.  309. 

(5)  Raj  Ghunder  v.  Shewsarun,  7  W.  R.  146. 

■  (6)  Muteeram  v.  Gopal,  20  W;  R.  189.  Muhamad  Ashraff  v.  Brijes-  ■ 
sary,  19  W.  R.  426. 

(7)  Haro  Mohun  v.  Sreemutty  Alokmonj>,  1  W.  R.  252.  Rama  v. 
Ranga,  8  Mad.  552. 

(8)  Ranjeetram  v.  Mahomed  Waris,  21  W.  R,  49. 
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widow  (1).  It  was  held  in  certain  old  cases,  on 
the  authority  of  the  Mitakshara  and  the  Bengal 
Commentators,  that  the  widow  had  absolute  power 
to  alienate. for  religious  purposes.  In  the  latest  case 
on  the  question,  the  Calcutta  High  Court  have  held/1 
that  for  religious  or  charitable  purposes  which  were 
for  the  widow’s  spiritual  welfare  she  has  no  power, and 
an  alienation  can  be  upheld  only  “when  it  related 
to  a  very  small  piece  of  land  and  was,  for  an  indis¬ 
pensable  religious  necessity,  not  for  the  spiritual  wel¬ 
fare  of  the  widow,  but  for  that  of  her  husband”(2).  It 
has  however  been  held  that  a  widow  can  make  a  gift 
of  immoveable  property  not  unreasonable  in  extent, 
to  a  son-in-law  on  the  occasion  of  his  marriage  (3). 

The  sale  of  a  part  of  the  estate  for  paying  the 
Government  revenue  is  binding  on  the  reversioners 
(4).  But  a  purchaser  at  a  sale  in  execution  of  a 
decree  against  a  widow  for  rents  accruing  after  her 
husband’s  death,  acquires  only  her  life-interest  (5). 
Necessary  repairs  to  buildings(6),  as  well  as  effectual 
cultivation  of  lands  inherited  by  a  widow  constitute 
valid  legal  necessity  (7). 

Legal  expenses  for  protecting  the  estate  or  for 
defending  her  own  interest  in  her  husband’s  pro¬ 
perty  or  for  defending  herself  against  a  criminal 
charge  may  constitute  a  valid  charge  on  it  (8). 

(1)  Lakshminarayun  r.  Dasu,  II  Mad.  2SS 

(2)  Ram  Kawal  Singh  re  Ramkishore  Das  22  Cal.  506.  The  Collector 

of  Muslipalam  71.  Cava  I  i  Vencata,  8  Moore  550.  Rama  r.’.  Ranga,  S  Mad.  552. 
Puran  Bai  v.  JaiN’arain,  4  All.  482.  (3)  Ramasami  v.  Vengidusami,  22  Mad. 

113.  (4)  Sreenalh  Roy  v.  Rutun  Mala,  S.  D.  for  1859,  p.  421.  Copal  Chun- 

der  Manna  v.  Gour  Monee,  6  W.  R.  52.  See  Animdmovee  r.  Moliendra 
Xarayun,  IS  W.  R.  264. 

(5)  Mohima  Chandra  v.  Ramkisore,  23  W.  R.  174.  Krishna  Govind 
a  Hem  Chumlra,  ifi  Cal.  5 1 1.  Annndmoycc  v.  Mnhendra,  15  W.  R.  264. 

(6)  Ilurry  Mohun  Rov  r.  Gonesh  Chandra,  10  Cal.  S23. 

(7)  Koer  Oodey  Sing  n.  Phool  Chand,  5  N.  W.  R.  179. 

(8)  Ainjad  Ali  u.  Moniram,  12  Cal.  52.  Grose  v.  Amritnmoyee  Dasi, 

12  W.  R.  A.  O.  J.  13,  Nphin  v.  Khirode,  (,  C.  W,  N.  64S.  . 
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A -decree  for  costs  in  a  suit  brought  for  recovering 
property  belonging  to  her  husband's  estate  could  be 
executed  after  her  death  against  the  reversioners(i ). 
The  Allahabad  High  Court  has  held,  that  “it  does 
not  lie  within  her  province  to  enter  upon  speculative 
litigation,  however  much  the  motive  may  be  to 
benefit  the  estate  "  (2).  A  widow  cannot  also  give 
her  husband’s  property  as  security  for  the  costs  of 
an  appeal  to  the  Privy  Council  in  a  suit  brought 
by  her  husband  (3).  It  has  been  held  that  even 
where  a  Hindu  widow  failed  to  pay  his  share 
of  the  Government  revenue,  the  reversionary  heirs 
could  not  be  made  liable  after  her  death  in  a  contribu¬ 
tion  suit  (4).  The  Allahabad  Court  (5)  differing 
from  the  Calcutta  High  Court  (6)  and  agreeing 
with  the  Madras  Court  have  held  that  the  creditor 
cannot  follow'  •  the  property  after  the  death  of  the 
widow  where  there  is  no  charge,  even  where  the 'debt 
was  incurred  for  legal  necessity  (7).  There  can 
be  no  necessity,  when  the  income  is  more  than 
sufficient  to  meet  the  necessary  expenses  (8). 

It  is  quite  settled  that  the  widow  can  deal 
with  the  income  as  she  likes  (9).  As  to  the  accu¬ 
mulations  however,  if  the  widow’  does  not  dispose 
of  them  during  her  lifetime,  they  cannot  be  con¬ 
sidered  as  her  Stridhana,  and  must  follow 
the  parent  state,  and  any  gif&  or  disposition 
of  it  by  will,  is  not  good,  nor  any  alienation, 

(1)  Ram  Kishore  v.  Kalikant,  6,  Cal.  479. 

(2)  Indar  Knar  v.  Lalta  Prosad.  4  All.  542. 

(3)  Phoolkoer  v.  Dabee  P.rosad,  12  W.  R.  187. 

(4)  Upendra  Lai  Mukerjee  v.  Girindra  Nalh  Mukerjee,  25  Cal.  565. 

(5)  Dili  raj  Singh  v.  Mangaram,  19  All.  300.  See  IS  All.  471. 

(6)  Ram  Coomar  v.  Ichamoyee,  6  Cal.  36. 

(8)  Roy  Makhun  Lai  v.  Stewart,  18  W.  R.  121. 

(9)  Govind  Moni  v.  Shamlal  Basak.  Sutherland,  F.  B.  R.  164. 
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except  for  the  need  or  the  personal  benefit  of  the 
widow.  ( 1 )  In  a  later  case  (2)  the  Privy  Council  made 
the  following  observations :  “  prima-facie  it  is  the 
intention  of  the  widow  to  keep  the  estate  of  the  hus¬ 
band  as  an  entire  estate,  and  that  property  purchased 
would,,  prima-facie,  be  intended  to  be  accretions  to 
that. estate.  There  may  be,  no  doubt,  circumstances 
which  would  show  that  the  widow  had  no  such  inten¬ 
tion,  and  she  intended  to  appropriate  the  savings  in 
another  way.”  But  they  affirmed  the  principles  laid 
down  in  the  case  of  Isri  Dutt,  which  are  certainly 
in .  accordance  with  the  Smritis,  but  are  incon¬ 
sistent  with  the  position  given  to  the  widow  by  the 
decisions  of  our  Courts.  It  does  seem  strange 
that,  though  the  widow’s  interest  is  greater  than  a 
life-interest,  and  though  she  has  absolute  right .  of 
disposal  of  the  income,  if  she  purchases  any  pro¬ 
perty  with  the  savings- and'  makes  a  gift  of  it  or 
-  disposes  of  it  by  will,  such  disposition  is  bad.  The 
law  of  the  Rishis  is  not  vitiated  by  inconsistencies, 
and  judges  and  text-writers  would  not  be  justified  in 
ascribing  their  own  inconsistency  to  them. 

In  a  recent  case  Sir  Comer  Petheram,  C.  J.,  . 
held,  that  the  case  of  Sheolochun  Sing  v.  Saheb  Sing 
would  indicate,  that  if  there  is  no  presumption  of  the 
savings,  having  been  accumulated  by  the  widow 
for  the  benefit  o&  the  next  heirs,  “  then  you  must 
look  to  the  facts  of  the  case  to  ascertain  what  the 

(1)  Isridult  Koerr.  Hansbutti,  lo  Cal.  324,  P.  C.  Ammdi  Cliundra 
v.  Nilraoney,  9  Cal.  758.  Chandrabali  v.  Brodie,  9  W.  R,  584.  Grose  v. 
Amritomoyee,  4  B.  L.  R.  1.  Bholanath  v.  Bhogbutli,  2  1.  A.  256 
Musmut  Gonda  Koer  t».  Kooer  Oodey  Sing,  14  B.  L.  R.  159.  Niha  I  Khan 
i\  Hurcharan  Lai,  1  Agra  H.  C.  219.  Poddomony  v.  Dwarka  Nath, 

25  Wi  R.  33$. 

(2)  Sheolochun  Sing  v »  Saheb  Sing,  14  Cal.  387  P,  C. 
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intention  of  the  parties  was,  with  regard  to  the 
fund.”  (i)  In  that  particular  case  the  property  had 
devolved,  under  the  will  of  the  husband,  after  eight 
years,  to  his  brother,  and  the  widow  had  executed  a 
release  in  his  favour  on  receiving  the  savings  of 
those  years  which  it  was  held  she  had  absolute  power 
to  dispose  at  her  pleasure.  But  when  the  widow 
leaves  debts,  it  has  been  held  by  the  Bombay  High 
Court,  the  creditors  can  seize  the  unexpended  bal¬ 
ance  of  the  income  and  her  unrealized  outstandings, 
as  there  is  ‘  an  entire  absence  of  any  outward 
sign  of  an  intention  to  accumulate  ;  whilst  on  the 
contrary  the  existence  of  debts  rebuts  any  such 
intention,  and  points  to  the  conclusion  that  the 
balance  was  held  in  suspense  by  the  widow  at  the 
time  of  her  death.’  (2) 

A  Hindu  female  ordinarily  takes  an  absolute 
estate  to  property  obtained  by  gift  or  devise  or  other 
arrangement  ;  but  the  mere  fact,  that  she  takes  in 
this  way  property  to  which  she  is  really  entitled  as 
heiress,  does  not  make  it  her  absolute  property.  (3) 

The  position  of  the  widow  in  respect  to  credi¬ 
tors  is  similar  to  that  of  the  manager  of  a  joint 
Mitakshara  family  and  the  guardian  of  a  minor,  (4) 
and  “the  lender  is  bound  to  inquire  into  the  neces¬ 
sities  for  the  loan,  and  to  satisfy  himself  as  well  as 
he  can,  with  reference  to  the  parties  with  whom  he 
is  dealing,  that  she  is  acting  in  the  particular  ins- 


(1)  Sowdaminy  Dassi  v.  Broughton,  16  Cal.  574. 

(2)  Rivet  Carnac  v.  Jivi  Bibi,  10  Bom.  478. 

(3)  Maulavi  Mahomed  v.  Sewukram,  2  1.  A.  7.  Lakhmibai  v.  Hirabai 
II  Bom.  573.  Ganpat  Rae  v.  Ram  Chandra,  II  All.  296.  Nanu  Mia  v.  Krishna! 
Sami,  14  Mad.  274.  Kuncha  cha  a.  Kuti  Mammi,  16  Mad.  201. 

(4)  Kameswar  v.  Run  Bahadoor,  6  Cal.  843,  P.  C. 
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tance  for  the  benefit  of  the  estate  ;  but  if  he_  does 
30  inquire  and  acts  honestly,  the  real  existence  of 
an  alleged  and  reasonably  credited  necessity  is  not 
a  condition  precedent  to  the  validity  of  his  charge, 
and  under  such  circumstances  he  is  not  bound 
to  see  to  the  application  of  the  money.”  The 
amount  of  proof  varies  according  to  the  circum¬ 
stances  of  cases,  and  the  exsistence  of  a  debt 
justifying  an  alienation  once  proved  will  be  pre¬ 
sumed  to  continue  until  it  is  shown  to  have  been 
satisfied.  (1) 

But  it  is  the  duty  of  the  creditor  or  the  pur¬ 
chaser  to  act  in  good  faith  and  with  due  care,  and 
after  reasonable  inquiry,  and  in  the  case  of  a.purda- 
nashin  lady  the  strongest  proof  will  be  required,  that 
she  fully  understood  the  nature  of  the  transaction 
and  no  advantage  was  taken  of  her  position.  (2) 
In  case  of  debts,  an  unconscionable  bargain  as  to 
interest  is  not  enforceable  against  her.  In  the  case 
f  a  purchaser,  he  is  bound  to  show,  that  he  paid  a 
r  price  for  the  property.  (3)  When  the  sale  is  of  a 
^r  portion  of  the  property  than  is  necessary,  the 
ction  is  not  necessarily  void,  and  the  amount 
—  necessary  would  be  charged  on  the  estate  (4) 
and  if  it  can  be  shown  that  there  was  no  other  way 
of  meeting  the  necessity,  the  entire  sale  will  stand 


(1)  Lala  Amar  Nath  v.  Achan  Kunwar,  14  All  420.  P.C.  Sham 
Sunder  v.  Achan  Kunwar,  21  All.  71.  P.  C. 

•  .  (2/  Grose  v.  Amritomoyee,  12  W.  R.  O.  13.  192,  Sudisbt  Lull  v. 

Musmuv.  Sheobarat,  7  Cal.  245,  P.  C.  Sadasu  v,  Dhaku  Bai,  5  Bom.  470. 
Tikaram  v.  The  Deputy  Commissioner  of  Barabanka,  26  Cal.  707,  P.  C. 

(3)  Jadu  Nath  Sircar  v,  Tonamony  Dossi,  Wyman’s  Rep.  70. 

(4)  Tekait  Doorga  Prosad  v.  Tekaitin  Doorga  Koonxvar,  4  Cal.  190 
P.  C.  MauJavi  Mahomed  Shumsoo!  v.  Sewukram,  2  I.  A.  7, 
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good.  It  has  been  held  in  certain  cases,  that  the 
reversioner  can  recover  the  property  by  paying  to 
the  purchaser  the  amount  that  was  actually  neces¬ 
sary.  (i) 

In  the  very  recent  case  of  Hulas  Kunwar  the 
Privy  Council  have  held,  that  a  mortgagee,  claiming 
title  under  a  Hindu  widow  as  against  her  heirs,  should 
prove  the  validity  of  his  mortgage.  (2)  In  a  later 
case  ‘  it  has  been  held,  that  in  a  suit  on  a  bond  made 
by  a  person  with  restricted  power  of  alienation,  the 
defendants  are  not  bound  to  plead  the  absence  of 
legal  necessity  for  the  borrowing,’  and  that  ‘  it  is  for 
the  plaintiff  to  allege  and  prove  the  circumstances 
which  will  give  validity  to  the  mortgage’ and  that 
‘there  is  no  exception  from  the  restriction  on 
alienation  by  a  Hindu  widow  when  the  estate  con¬ 
sists  of  or  includes  a  business.’  (3)  It  has  also  been 
held,  that  a  stipulation  to  pay  interest  at  18  per  cent, 
did  not  bind  the  reversioner  unless  it  was  shown  that 
money  could  not  be  borrowed  at  a  lower  rate.  (4) 
The  next  matter  we  have  to  consider  is  the 
effect  of  an  alienation  by  the  widow  without  neces¬ 
sity.  It  always  passes  her  life  interest  and  no 
more,  even  if  made  with  the  assent  of  one  of  the 
next  reversioners  or  with  the  consent  of  remote 
reversioners.  (5)  Nor  is  an  attestation  always  suffi¬ 
cient  to  bind  the  interest  of  the  reversioner  as  a 
consenting  party.  (6)  Even  acting  as  Am-moktiar 

(1)  .  Subramanya  v.  Pounn  Sami,  S  Mad.  92 

(2)  19  I.  A.  196. 

(3)  Sham  Srnidur  Lai  v.  Acchan  Kunwar,  21  All.  72  P.  C. 

(4)  Hurro  Nath  v.  Ramdhun,  18  Cal.  31 1,  P.  C. 

(5)  Radha  Syam  v.  Joyram,  17  Cal  896.  Raj  Lukhee  Gokul,  13 

(6)  Ram  Chunder  v.  Haridas,  9  Cal.  463.  See  9  W.  R.  350. 
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for  the  widow  in  the  sale  was  held  not  sufficient  to 
bind  the  interest  of  the  reversioner,  (i) 

It  was  for  sometime  doubtful  in  Bengal 
whether  an  alienation  by  the  widow  without  neces¬ 
sity,  in  conjunction  with  all  the  persons  who  are  the 
next  male  reversioners  at  the  time,  passed  the  entire 
estate.  (2)  The  matter  was  set  at  rest  by  a  Full 
Bench  of  the  Calcutta  High  Court  which  decided, 
that  an  alienation  by  the  widow,  if  assented  to  by 
the  person  who  at  the  time  is  the  next  reversioner, 
concludes  another  person  who  becomes  the  actual 
reversioner  at  the  death  of  the  widow.  (3)  A  Full 
Bench  of  the  Allahabad  High  Court,  however,  have 
taken  a  different  view,  and  laid  down  that  a  gift 
by  the  widow  with  the  consent  of  the  next  rever¬ 
sioner  at  the  time,  cannot  bind  the  interest  of  the 
person  who  becomes  the  actual  reversioner  at  her 
death.  (4)  The  Bombay  High  Court  have  held 
that  an  alienation  by  a  widow  with  the  consent  of 
next  heir,  the  daughter  (who  is  a  full  owner  under 
the  Bombay  law),  did  not  pass  the  entire  estate. 
(5)  The  Allahabad  High  Court  have  held  in  such 
a  case,  that  it  will  pass  the  joint  interest  of  the 
widow  and  the  daughter.  (6)  In  the  latest  reported 
case  on  the  subject,  the  Bombay  High  Court  have 


tl)  Jewan  Sink  v.  Misri  Lai,  18  All.  I46.  P.  C. 

(2)  Raj  Lukhee  Dabea  ».  Gokul  Chunder,  13  Moore,  228.  Ram 
Chunder  Poddar  v.  Haridas  Sen,  9  Cal.  463 

(3)  Kobo  Krishna  v.  Harinath,  10  Cal.  1102.  See  Cossinath  Bysak 
v.  Horosundary,  2  Mor,  Dig.  198.  Jadomoney  v.  Saroda  Prosunno  Mooker- 
jee,  1  Boul,  120. 

14)  Ram  Phul  v.  Tulakumary,  6  All.  116.  See  Koer  Golab  Singt.-. 
Rao  Kurura,  14  Moore,  176.  Duli  Sing,  Sunder  Sing,  14  All.  377. 

($)  Varjivam  Ranggi  v.  Ghelji  Gakul  Das,  5  Bom.  563. 

<6)  Ramdhun  v.  Mathura,  10  All.  407.  Bhupal  Ram  v.  Lurhma 
Kuar,  11  All,  253. 
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held,  that  the  consent  of  the  male  reversioner 
validates  an  alienation  without  necessity,  and  his 
son  cannot  contest  it.,  (i) 

The  matter  came  before  the  Privy  Council 
in  a  recent  case,  and  it  was  held,  that  “  according 
to  Hindu  law  the  widow  can  accelerate  the  estate 
of  the  heir  by  conveying  absolutely  and  destroying 
her  life-interest.”  (2)  Following  this  case  a  Full 
Bench  of  the  Madras  High  Court  have  held,  that 
the  rule  laid  down  by  the  Calcutta  High  Court  was 
good,  but  the  alienation  to  be  valid  must  be  of 
the  entire  inheritance.  An  alienation  of  a  part  is 
not  valid.  13) 

The  judgment  of  the  Calcutta  High  Court  is  based 
on  the  ground  that  the  act  of  the  widow  is  a  relinquish¬ 
ment  by  her  in  favour  of  all  the  next  reversioners, 
and  on  the  ground  of  long  settled  law.  If  the  first 
ground  is  correct,  an  alienation  by  the  widow'  with 
the  consent  of  one  of  many  reversioners  will  be  good, 
at  least  to  the  extent  of  her  interest  and  the  share 
which  such  reversioner  would  take  on  the  determina¬ 
tion  of  the  widow’s  interest,  for  there  is  no  reason  for 
holding  that  in  one  case  she  should  be  considered 
as  relinquishing  her  interest,  and  not  in  the  other. 
The  decision  of  the  Calcutta  High  Court  is  in 
accordance  with  Hindu  Law,  though  not  for  the 
reasons  given  by  it.  Mr.  Justice  Dwarka  Nath 
Mitter,  in  the  famous  unchastity  case,  described 
the  interest  of  the  widow  as  a  mere  trust  for 
the  benefit  of  her  deceased  husband — a  position 
disapproved  by  the  majority  of  the  Full  Bench. 

(2)  Beliary  Lall  v.  Madho  Lall,  19  Cal.  236. 

(3)  Marudaimuthu  v.  Srinivasa,  21  Mad.  126. 
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According  to  the  Rishis  and  the  commentators, 
however,  she  has  only  a  right  to  possession  of  the 
property,  and  to  the  spending  of  the  usufruct  for 
her  maintenance  as  a  Hindu  widow,  for  the  use  of 
the  family  of  her  husband,  and  for  Sraddhas,  and 
probably  for  meritorious  works  for  the  spiritual 
welfare  of  her  husband.  '  The  next  reve'rsioners  are, 
however,  the  real  owners  whose  right  of  enjoyment 
is  only,  postponed  till  the  death' of  the  widow.  Non¬ 
apprehension  of  this  simple  position  of  the  widow 
under  the  Hindu  Law  has  led  to  this  great  diversity 
of  opinion  among  the  judges  of  the  different  courts, 
and  to  the  laying  down  of  principles  of  law  which 
are  not  easily  intelligible. 

We  have  already  seen,  that  an  alienation  by  a .7 
widow  without  necessity  is  good  only  for  her  lifetime.  . 
(1)  In  such  a  case  the  next  reversioner  can  bring.-ai 
suit  for  a  declaration  that  the  alienation  is  not  ; 
binding  on  him,  (2)  but  not  in  case  of  a  mere 
testamentary  disposition  by  the  widow.  (3)  As  a  rule 
a  remote  reversioner  cannot  bring  such  a  suit.  Such 
a  suit  “  may  be  brought  by  a  more  distant  reversioner 
if  those  nearer  in  succession  are  in  collusion  with  the 
widow  or  have  precluded  themselves  from  inter¬ 
fering.”  (4)  But  when  the  next  heir  has  only  a 
female’s  estate,  the  nearest  presumptive  heir  but  for 
her,  can  bring  a  suit  without  proof  of  collusion.  (5) 

(1)  Govindmony  v.  Sham  Lai  Suth,  F.  B.  R.  165. 

(2)  Isridutt  v.  Hansbatti,  10  Cal.  324  P.  C.  Prag  dass  v.  Harkissen,  I, 

(3)  Kalian  Sing  v.  Sanwal,  7  All.  163.  But  see  Behary  Lall  ».  Madlm 
Lail,  21  W.  R.  430. 

(4)  Rani  Anund  Kunwar  ®.  The  Court  or  Wards,  6  Cal.  764.  P.  C. 
Bhikaji.  V.  Jagaonath,  10  Bom.  H.  C.  351,  A.  J. 

(5)  Balgobind  v.  Ram  Kumar,  6  All.  431.  Raghupati  v.  Terumalai 

IS  Mad.  4»2. 
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The  question  of  the  want  of  necessity,  however, 
can  only  be  raised  by  a  reversioner,  and  not  by  a 
creditor  or  a  superior  landlord,  (i)  It  has  been  held, 
that  a  declaratary  suit  to  declare  an  alienation 
or  an  adoption  void,  is  not  always  maintainable, 
and  will  not  lie  unless  it  appears  that  lapse 
of  time  will  render  it  difficult  for  the  next  heir  to 
establish  his  right.  (2)  But  having  regard  to 
the  decisions  laying  down  that  a  suit  for  setting 
aside  a  fraudulent  decree  against  the  widow  must- 
be  brought  within  3  years,  (3)  and  that  a  suit 
for  possession  against  an  alleged  adopted  son  after 
the  death  of  the  widow  is  not  maintainable  unless  a 
declaratory  suit  is  brought  within  6  years  of  the 
time  of  adoption,  (4)  the  above  decisions  should 
be  considered  as  modified  to  a  certain  extent.  It 
has  been  held;  that  it  is  no  sufficient  ground  for 
refusing  a  declaration  that  the  plaintiff  mayr  not 
succeed  for  many  years,  or  the  property  is  of 
a  perishable  nature.  (5) 

The  reversioner  may  sue  the  widow  and  a 
third  party  who  has  dispossessed  the  widow,  for  res¬ 
toration  of  the  property  to  the  widow.  (6)  No 
suit,  however,  lies  only  for  a  declaration  of  reversion¬ 
ary  title.  (7)  In  case  of  dispossession  of  the  widow 


(1)  Babu  Kissen  Bullub  v,  Raghunandan,  6  W.  R.  305.  Raradhun 
Raja  Raj  Kristo,  18  W.  R.  406. 

(2)  Srinarayun  Mitter  v.  Srimolte  Krishna  Sundari,  11  B.  L.  R.  171. 
Tekait  Durga  Prosad  v.  Tekatini  Doorga  Kumari,  4  Cal.  190  P.  C.  Behari 
Lall  v.  Madho  Lall,  21  W.  R.  430. 

(3)  Parak  Ranchor  v.  Bai  Vakhat,  11  Bora.  119. 

(4)  Jagadamba v.  Dakhina  Mohun,  13.  I.  A.  84  '* 

(5)  Upendra  Narayan  v.  Gopinath,  9  Cal  817. 

(6)  Radha  Mohun  v.  Ram  Bass,  24  W.  R.  86. 

(7)  Chuttoo  Misser  v.  Jema  Misser;  6  Cal.  198.  Vizia  Raghunandana 
v.  Dora  Singa,  6  Mad.  310. 
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formerly  it  was  held. that  that  which  bars  the  widow 
bars  the  reversioner,  but  under  the  present  law  it  is 
quite  settled,  that  the  reversioner  may  recover 
within  12  years  from  the  death  of  the  widow  (1). 


The  Rights  of  Female  Heirs, 
section  1. 

^rprTOT  i 

But  if  an  appointed  daughter  by  accident  dies 
without  (leaving)  a  son,  the  husband  of  the  appoint¬ 
ed  daughter  may,  without  hesitation,  take  that 
estate. 

Manu,  IX.  135. 

vqm  wt?:  stir  i 

rare  ^  11 

1 

A  widow  who  has  no  male  issue,  who  keeps 
the  bed  of  her  lord  unsullied,  and  who  strictly 
performs  the  duties  of  widowhood,  shall  alone  offer 
the  cake  at  his  obsequies,  and  succeed  to  his  entire 
share. 

Vriddha-Manu,  cited  by  all  the  well-known 
Commentators. 


(1)  Srinath  v.  Prosonno,  g  Cal.  93-'  F.  S3. 

29 
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[  favrsT  wnft  n  l 

at  rurum  a] 

wtgmrawTwrfiT  i 

r^r^^cft  *z^aer?T*m=m*ifasfi?n:  II 

WtcT  I 

ZH^cj;  ’STxITW^lT^f  *T  JTW'.  II 

vm*?  =r  xramfa  htit  i  .  ^ 

tpr.  nsrwiS  ^  TT3TT  ^  vfrT3?tat:  n 
vt^t  irttn  g^ri  1%ra  rjf^^sfq  ng  i 
^IT  *raT3mTO*ftm^?IT?T  II 

<TSfT  ^T*re»?f  ^T^TOSt?!'  I 

^nfara’C  srra  ^wr:  toxt  w.  II 
H^xfu  mrki'  agw^^?r:  fag:  I 
?T<?Rf3i?r^Tf  <?fa:  3^T  n 

If  (i)  among  such  brothers  as  have  come  to  a 
division,  and  are  separate  in  wives,  affairs  and 
wealth,  one  should  die  without  leaving  a  son,  (2)  his 
wife  enjoys  (3)  his  wealth. 


(1)  This  verse  is  not  to  he  found  in  the  Narada  Smriti,  as  published  by 
Dr.  Jolly.  H  does  seem  out  of  place  where  it  is,  and  may  be  spurious.  I 
have,  however,  not  rejected  it  as  spurious,  but  placed  it  where  it  is  placed  in 
the  Minor  Narada,  i,  e.}  after  verse  26  (see  Narada  Smriti,  P.  56  and  Sacred 
Jiooks  of  the  East,  vol.  33,  P.  264).  Dr.  Jolly  says,  it  is  a  marginal  gloss. 

(2)  Dr.  Jolly  has  got  ‘without  issue.'  It  should  be  ‘without  son.’ 

(3)  Dr.  Jolly  has  translated  as  ‘inherits.’  It  should  be  ‘enjoys.’ 

She  is  allowed  to  enjoy  the '  property  till  her  death,  but  the  property  is  in 
the  family.  See  the  next  text. 
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The  sages;  declare  that  the  transactions  of  a  wife 
have  no  validity,  especially  the  gift,  hypothecation, 
or  sale  of  a  house  or  field. 

Women  (1)  . are  not  entitled  to  bestow  gifts  or 
to  sell  property-  It  is  only  while  she  is  living 
together-  with  her  husband's  family,  that  a  woman 
may  enjoy  (the  family  property.) 

Such  transactions  are  valid  when  they  are  sanc¬ 
tioned,  by  the  husband;  or  on  failure  of  husband 
%nd  son,  by  the  king. 

What  has  been  given  to  a  wife  by  her  loving 
husband,  that  she  may  spend  or  gi  ve  away  as  she 
likes  after  his  death,  excepting  immovables. 

.  In  the  same  way  the  transactions  of  a  slave  are- 
declared  invalid,  unless  they  have  been  sanctioned 
by  his  master.  A  slave  is  not  his  own  master. 

If  a  son  has  transactioned  any' business  with¬ 
out  authorization  from  his  father,  it  is  also  declared 
an  invalid  transaction.  A  slave  and  a  son  are 
equal  in  that  respect. 

Narada,  I.  25  to  30. 

wm  strar  » 

srer  wtarm  wtsit  tiw  i 

Stars’ srdts£’  srsrcnsr.  » 

(1)  Dr.  Jolly,  following  the  commentators  including  Gimutavahnna,  has 
translated  as  meaning  ‘of  lemales-  generally’  including  daughters 

It  is  upon  this  interpretation  that  the  entire  law  curtailing  the  rights  of 

it  cannot  refer  to  childless  widowed  daughters.  It  refers- to  wives  and  widows. 

It  clearly  refers  to  verse  41  Ch.  5,  wsflTOV  Wtlm  WSfT  ?Uf«13T  flu:  I 
i.e.,- the  wife,  slave  and  son  can  have  no  properly;  and  thus  ate  not 
independent/ 


fcrsma^mfwfir.  t 

’SWcTO  tmlrTST  tfsft  rrtTWTn^Tf^  II 

Tj«r‘  wwmfanfler  sjS  vreft  ri^r^  I 

f%sC?[  pfasTrTT  *TTTt  W  TW  ^m*T:  II 
f»HSXguraTHT*TO?J 
^tt^tsi  ^Ttrgcr  WT€^wTftr^rif^5(r^  II 

^rsrteroTg^n^i  ^ 
Tj^rircT  gr^TfT^jt  wsxsisnfasfNraT  11 
sfevraT  w  fstrfw^Tfcfiifawrm  i 
hsttstt  gut  *w<r  *i?rera  g»T  ii 
gTr^rifg  fr?rrcm  ^  mvwifz  i 
Jiw^f  cJS^  faw‘  %^i3T  5fT  STS^tlT  II 

awfir.  **.  i 

In  the  revealed  texts  (of  the  Veda)"by  the  tradi¬ 
tional  law  (of  the  Smritis)  and  on  popular  usage 
the  wife  is  declared  to  be  half  the  body  (of  her  hus¬ 
band),  equally  sharing  the  outcome  of  good  and  evil 
acts. 

Of  him  whose  wife  is  not  dead,  half  his  body 
survives..  How  should  any  one  else  take  the  pro¬ 
perty,  -while  half  (his)  body  lives  ? 

Although  kinsmen  (Sakulyas),  although  his 
father  and  mother,  although  uterine  brothers  be 
living,  the  wife  of  him  who  dies  without  leaving  male 
issue  shall  succeed  to  his  share. 

A  wife  deceased  before  (her  husband)  takes 
away  his  consecrated  fire  (Agnihotra  ;)  but  if  the 
husband  dies  before  the  wife,  she  takes  his  property, 
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if  she  is  faithful  to  him.  This  is  an  eternal 
law. 

After  having  received  all  the  movable  and  im¬ 
movable  property,  the  gold,  base  metals  and  grain, 
liquids  and  wearing  apparel,  she  shall  cause  his 
monthly,  six  monthly  and  annual  Sraddhas  to  be 
performed.* 

Let  her  propitiate  with  funeral  oblations  and 
pious  liberality,  her  husband’s  paternal  uncles,  gurus, t 
daughter’s  sons,  sister’s  sons,  and  maternal  uncles  ; 
also  aged  or  helpless  persons,  guests  and  women 
(belonging  to  the  family). 

The  husband  being  separated  (in  interests 
from  his  former  coparceners)  his  wife  shall  take 
after  his  death  a  pledge  and  whatever  else  is 
recognised  as  property,  excepting  the  immovable 
wealth.  £ 

A  wife  though  preserving  her  character  and 
though  partition  have  been  made,  is  unworthy  to 
obtain  immovable  property.  Food  or  a  portion  of 
the  arable  land  shall  be  given  to  her  at  will  (for  her 
support). 

Vrihaspati,  XXV.  46-55. 

nir  wt  ^  tritw.  1 

fa^rwT«r  is  ^uirTfcr  u 

*  IS  tl5e  reading  in  the  Ratnakara.  It  seems  to  be  the 

Vilasa. 

f  Guru  probably  means  father-in-law  and  persons  standing  in  the 
position  of  parents  to  the  husband.  Sec  the  interpretation  of  the  Dnyabhaga 
of  the  word  Guru. 

X  Jhe  Mayukha  and  the  Chandrika  say,  that  this  applies  when  she 
properly  also. 
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<sra^t  srosi'WTf :  form  i 

g^.mnrwrg  ’srf mtjs:  n 

^rifgmsT?TT\<rq^*r^  I 

The  husband’s  day  a  (heritage  or  gift),  on  the 
husband’s  death,  the  wife  may  dispose  of,  accord¬ 
ing  to  her  pleasure,  but  when  he  is  living,  she 
shall  preserve  it.  When  there  is  no  wealth  derived 
from  the  husband,  she  should  pass  her  time  in  her 
husband’s  family. 

Let  the  soilless  widow  preserving  unsullied  the 
bed  of  her  lord,  and  steadfast  in  her  continence* 
enjoy  with  moderation  the  property  until  her  death. 
After  her  let  the  heirs  take  it. 

Katyayana,  cited  by  Madhava  and  other 
commentators,  but  Lukhidhara,  attributes  . 
the- text  to  Harita. 

wni  g  mqgtfn  u 


On  the  husband  dying,  the  wife  is  entitled  to 
food  and  raiment. t  But  she  gets  the  share  of  the 
undivided  wealth  till  her  death. | 

Text  of  Katyayana,  cited  in  the  Smriti- 
Chandrika  and  the  Saraswati-Vilasa. 


•  The  Dayabhaga  reads  m®ans  according  to  it 

“  abiding  with  her  father-in-law  and  others  of  the  husband’s  family."  Cole- 
brooke  translates  it  as  “  abiding  with  her  venerable  protectors."  See  a  very 
similar  text  of  Vriddha-Manu. 

t  According  to  the  Smriti  Chandrika,  ‘  but  ’  should  be  1  or,’  the  first 
hemistich  referring  to  those  who  are  not  Patnis  but  bought  wives. 

\  The  Rev.  Mr.  Foulkes  translates  it  as  follows:  ‘But  when  her 
lord  has  gone  to  heaven  a  woman  is  partaker  of  food  and  raiments  ;  but  she 
receives  the  undivided  man’s  share  of  the  property  up  to  the  time  of  her 
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She  who  is  delighted  in  the  service  of  her 
father-in-law  and  the  like,  is  entitled  to  enjoy  her 
appointed  share  ;  if  she  will  not  do  them  service, 
raiment  and  food  only  shall  be  appointed. 

Katyayana,  cited  in  the  Saraswati-Vilasa. 

j  ^  ws V  ^rwt  fr^rtiTf^T  1 

TrsmrfftsnHnTisft  1 

When  her  husband  is  dead,  she  who  maintains 
the  family*  shall  receive  her  husband’s  share  ;  her 
proprietorship  is  for  her  lifetime,  in  gift,  mortgage, 
and  sale.f 

Prajapati,  cited  in  the  Saraswati-Vilasa, 
but  according  to  the  Vira-Mitrodaya,  it 
is  a  text  of  Katyayana. 

175ft  un  I 

7T^«»17Tf7;5tTfrg?r^Tt?ITaf5ig,gH7T  1 

The  widow,  if  chaste,  takes  the  wealth  of  the 
husband. 

Katyayana,  cited  in  the 
Madana-Parijata. 

*  According  to  some  authorities  SfisKllfaifiT  means  chaste, 
daughter. 
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frmsrt  *jt  n^rm  n 

tistafa:  i 


On  the  death  of  an  appointed  daughter,  her 
husband  does  not  inherit  her  property.  If  she 
leaves  no  issue  it  shall  be  taken  by  an  unmarried 
sister  (or  by  another).* 

Paithinasi,  cited  in  the  Dayabhaga. 


if  m?n:  *rrtH«ro$wgin*T:  i 


On  the  Putrika  dying  sonless,  her  husband  does 
not  succeed  to  her  wealth. 

Sankha-Likhita,  cited  in  the  Dayabhagja. 


w?f:  i 

^Ttrf tt  f%m:  graf:  11 

*r?THR?t  ^TT*TV*€r  I 


For  women  the  heritage  of  their  husbands  is 
pronounced  applicable  to  use.  Let  not  women  on 
any  account  make  waste  of  their  husband’s  wealth. 

Mahabharata—  (Danadharma),  cited 
in  the  Dayabhaga. 


*  There  are  various  readings  of  this  text.  The  Vivada-Ratnakara  reads 
after  -giUT^T  3T  cUT^rcm”  and  >nterP«‘s  it  to  mean  that  "  failing 

the  maiden  daughter  it  is  taken  by  the  sister."  There  is  also  a  vari¬ 
ation  of  this  reading  too,  which  runs  'qtnjfqT:  &c.  This  text  and 
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firciTra:  f%nr  %ft  tjtot  g  1 

TO  TOT  TO  ^rf  *TT  TOT^RTJUTTET.TOJ  II 

-  ^rre:  1 

Of  the  inheritance  two  thousand  pana  should 
be  given  to  the  widow.  Whatever  wealth  had  been 
given  to  her  by  the  husband  that  also  she  gets7 
according  to  her  pleasure. 

Vyasa,  cited  by  Haradatta  and 
other  Commentators. 

TOfarxaiTTO  TOTTO  I 

wtto^to  fror  touhttot  11 

The  woman  always  leading  a  virtuous  life, 
saves  both  herself  and  her  deceased  husband,  O 
beautiful  lady. 

Vyasa,  cited  by  Raghu.nandana, 

^  TOTO3T:  I 

TOTJTOH  TO  trfrpftTO  3THTOT  II 

trTfwtaTO  ^tfHTO«TR  i 

Whatever  is  most  desired. by  men,  whatever 
was  desired  by  the  hus.band,  should  be  given  to 
qualified  persons,  with  the  object  of  pleasing  the 
husband. 

A  Text  cited  in  the.  Parijata. 


.3° 


SECTIONS  II, 


The  Rights  of  sisters,  Mothers,  Step-mothers  and 
Grandmothers. 

A  married  daughter  had  no  rights  to  property, 
except  when  she  was  a  Putrika,  in  her  father’s 
family.  A  daughter  on  marriage  was  entitled  to 
receive  ornaments  and  some  property  as  her 
portion,  according  to  the  means  of  the  members  of 
the  family.  If,  however,  there  was  a  partition  before 
her  marriage,  the  lawgivers  enacted  that  a  share 
should  be  set  apart  for  her.  In  more  ancient  time, 
among  Aryan  races,  the  unmarried  daughter  was 
considered  in  every  respect  equal  to  a  son  and 
hence  we  find  that  she  was  entitled  to  a  share 
equal  to  that  of  a  son.  In  later  times,  it  was 
laid  down  that  “she  was  entitled  to  one-fourth 
share  but  when  the  estate  was  inconsiderable, 
she  was  entitled  to  share  equally  with  the 
son.”  The  Smriti  Chandrika,  the  Dayabhaga, 
the  Mithila  writers  and  most  of  the  modern  Niban- 
dhas,  which  have  attained  an  authority  superior  to 
theRishisand  to  the  more  ancient  and  learned  com¬ 
mentators,  have,  ignorant  of  the  history  of  the  law 
and  of  the  text  mentioned  above,  laid  down  that  an 
unmarried  sister  is  to  be  giVen  only  so  much  as  is 
sufficient  for  her  marriage,  and  the  full  fourth  is 
to  be  given  ‘only  when  the  estate  is  inconsiderable.’ 
This  view  has  found  favour  with  our  courts.*  But 
it  is  clearly  wrong.  It  is  opposed  to  all  the  Law¬ 
givers,  to  Vijnanesvara,  Medhatithi  and  other 

♦  Damoodar  v.  Senabati  8  Cal.  537.  The  decision  w^s. under  the  Mithila 
Law.  It  was  admitted  that  the  law  under  the  Mitaksharfc  was  different. 
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ancient  commentators,  and  all  Hindus  should  remem¬ 
ber  the  injunction  of  Manu  that  if  they  do  not 
give  a  fourth  share  to  their  unmarried  sisters,  they 
become  patita  or  outcastes.  It  has  been  clearly 
forgotten  that  not  only  should  a  daughter’s  marriage 
expenses  be  paid  but  she  should  be  provided  with 
a  portion  which  is  to  be  her  Stridhana.  It  is  indeed 
very  strange  that  the  law  laid  down  by  Vijnaneswara 
■should  be  set  aside,  on  account  of  the  opinion  of 
less-informed  writers.  It  is  to  be  hoped,  that  the 
Courts  of  India  will  yet  declare  the  law  to  be,  as 
is  laid  down  in  the  Smritis. 

A  step-sister  is  also  entitled  to  a  fourth  share 
according  to  Medhatithi  and  Kulluka.  But  where 
there  are  uterine  brothers,  a  sister  should  take  a 
fourth,  share  from  them. 

The  Smritis:  are  clear  that  the  sister  is  to  get 
one  share  and  the  brother  three  shares,  i.e.,  the 
sons  are  to  get  each,  thrice  as  much,  as  a  daughter. 
This  is  also  the  view  of  Medhatithi.*  But  modern 
commentators  have  put  palpably  erroneous  and 
unreasonable  interpretations  on  the  text  of  Manu, 
quietly  ignoring  the  text  of  Katyayana  cited  in  this 
.Section.  Depriving  females  of  their  just  rights,  has 
been  the  guiding  principle  of  modern  writers. 

Vijnaneswara  says,  that  when  there  are  two 
sons  and  one  daughter,  the  property  is  to  be  divided 
into  3  shares,  and  the  daughter  is  to  get  a  fourth 
of  one  such  share,  i.  e.,  one-twelfth.  But  according  to 
the  clear  meaning  of  the  Smritis,  a  daughter  should 
get  one  third  the  share  of  a  son,  and  therefore 
in  the  .case  above  mentioned,  a  daughter  should 

*  Hi  i  knifnfv:  i 


get  Hh ;  and  each  of  the  sons  ?th  of  the  estate. 
-Vijnaneswara  probably  knew  little  of  mathematics 
and  thought  the  method  adopted  by  him  would 
lead  to  the  result  contemplated  by  the  Rishis. 

Following  the  erroneous  method  of  Calcula¬ 
tion  prescribed  Vijnaneswara,  in  the  case  of 
Damooder  v.  Senabutty,  where  there  were  3  sons, 
2  widows  and  2  maiden  daughters,  it  was 
considered  by  the  judges,  that  the  unmarried 
daughters’  portion  would  be,  at  the  most,  one-fourth 
of  a  share,  dividing  the  property  into  six  shares. 

According  to  the  Dayabhaga,  the  unmarried 
sister  is  entitled  not  to  a  quarter  share,  on  partition, 
but  only  to  maintenance  until  her  marriage,  and  to 
the  expenses  of  her  marriage,  which  are  not  to  ex¬ 
ceed  a  quarter  where  the  property  is  small.  This 
view  has  been  affirmed  by  the  Courts  as  good  law 
for  Bengal.  But  it  is  against  all  the  Rishis.  It  is 
^expressly  stated  by  them  that  when  the  property 
is  small,  the  unmarried  daughter  shares  equally,  with 
the  son,  and  the  position  of  the  Dayabhaga  is 
Wholly  untenable.  Our  commentators  with  all 
'their  learning  and  subtlety  were  ignorant  of  the 
history  of  the  law  of  the  maiden  daughter’s  rights. 
She  enjoyed  in  old  Aryan  family,  as  long  as  she  did 
mot  pass  into  another  family,  all  the  rights  of  a  son 
.’of  the  family.  Her  rights  were  afterwards  curtailed  as 
•we  have  seen.  Our  courts  would  have  done  well  in 
■giving  effect  to  the  true  Hindu  law  on  the  subject, 
uninfluenced  by  the  ignorance  and  the  bigotry  of 
the  Pundits  which  have  deprived  females  of  their 
just  rights  given  by  the  Rishis.  » 

As  regards  the  married  sister  she  belonged  to 
another  family,  arid  had  no  rights  to  property  be- 
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•longing  to  her  father’s  family.  This  was  the  law 
of  the  Aryans.  The  unmarried  sister  took  a  share 
because  she  was  a  member  of  the  family.  However, 
there  is  no  text  giving  the  sister  any  right  to  inherit 
her  brother’s  property,  except  that  of  Vrihaspati  in 
the  case  of  reunited  brothers  ;  but  as  observed  in 
the  Chapter  on  Reunion,  that  also  probably  refers  to 
unmarried  sisters,  who  are  in  the  family.  The 
‘Bombay  school  of  commentators  give  her  rights  of 
inheritance  after  the  agnates,  and  they  may  be  right. 
But  there  is  no  force  in  the  reason  mentioned  by 
^  them,  viz.,  that  she  is  a  Gotraja.  Gotraja  means  an 
agnate  and  cannot  mean  one  born  of  the  same  gotra 
but  who  has  passed  into  another  gotra.  That  she  was 
no  heir  under  the  old  Hindu  Law  is  abundantly  clear 
from  the  texts.  The  old  idea  of  the  family  divided 
or  undivided,  being  the  owner  of  property,  does  not 
however  any  longer  hold  good.  Nearness  of  relation¬ 
ship  is  certainly  a  test  of  heirship.  The  nearest  male 
Bandhu  is  certainly  the  sister’s  son.  But  as  he  claims 
through  the  sister,  it  stands  to  reason  that  she  should 
take  first  and  then  her  son.  As  the  law  now  stands, 
however  it  may  be  desirable,  the  sister,  without 
any  legislation,  can  be  no  heir  in  most  part  of  India. 
As  it  is,  she  is  entitled  to  maintenance,  only  when 
her  husband’s  family  is  extinct  or  incapable  of 
maintaining  her.  But  if  she  being  a  widow,  came 
to  live  with  her  father,  she  is  certainly  entitled  to  be 
maintained,  for  after  the  death  of  the  father  what 
was  a  moral  and  natural  duty  with  him,  would  be¬ 
come  the  legal  duty  of  his  heir. 

As  .regards  the  mother  she  is  entitled  to 
a  share  equal  to  that  of  the  son  on  partition, 
and  so  is  the  grand-mother.  By  mother,  all  the 
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Commentators,  except  Gimutavahana,  understand 
both  mother  and  Step-mother.  Gimutavahana 
says  the  step-mother  is  not  entitled  to  a  share, 
on  partition  by  step-sons.  He  apparently  was  not 
aware  of  all  the  texts  on  the  subject.  In  Madras 
neither  the  mother  nor  the  step  mother  is  entit¬ 
led  to  a  share,  notwithstanding  the  clear  rule 
of  the  Madhaviya  to  the  contrary.  (1)  The  simple 
meaning  of  the  text  is  against  this  position- 
In  a  matter  like  this  at  least,  the  Courts  should 
have  ascertained  the  true  law  of  the  Hindus 
and  prescribed  one  rule  for  all  India.  Accor¬ 
ding  to  Yajnavalkya  on  partition  during  the  lifetime 
of  the  father,  the  mother  is  entitled  to  a  share  equal 
to  that  of  the  sons,  minus  what  she  might  have 
received  as  Stridhana  from  her  husband  or  her  father- 
in-law.  But  on  partition  after  the  death  of  the 
father  no  such  deduction  is  spoken  of,  and  it  will  be 
apparent  that  there  is  good  reason  for  the  distinction. 

According  to  the  decisions  of  our  Courts 
on  partition,  whether  during  the  lifetime  in  the 
father  or  after  his  death,  a  mother,  a  step¬ 
mother  as  well  as  a  grandmother  are  each  of  them 
entitled  to  a  share  equal  to  that  of  a  son,  in  the 
ancestral  property  as  well  as  in  accretions,  under  the 
Mitakshara  School.  (2)  But  they  have  no*  right 
to  compel'  a  partition,  (3)  except  perhaps,  when 
the  share  of  a  son  has  passed  into  the  hands  of  a 

.  (1) ,  Vencantammal  v.  Andyappa,  6  Mad.  130  Mari  v.  Chinnammal  8 
-Mad.  123.  it  should  be  observed  he  that  the  decisions  are  of  an  inconclusive 
character.  See  Dayabhaga  Sec.  22  Smriti  Chandrika  Ch.  II  Sec.  2-17.  ■ 

.  (2)  Surarun  v.  Chunder,  8  Cal.  17.  Damoodar  v.  Senabutti,  8.  Cal.  537. 

'  Badri  v.  Bhugtvat,  8  Cal  649.  "* 

(3)  Isri  rvNasib,- io.Cal.  1617.  Damodar  Das  *,  Uttamram,  17  Bom. 
m-  5  Cal.  845,  3  All.  88. 
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stranger.  It  has  been  held,  that  if  the  share  of  a 
son  is  purchased  by  a  stranger,  the-  mother  is  not 
entitled  to  a  share,  if  the  main  estate  remains 
undivided.  (1) 

But  if  these  females  had  obtained  Stridhana 
from  their  husbands  or  their  fathers-in-law,  whether 
by  gift  .or  by  devise,  they  are  entitled  to  so  much 
only  as  together  with  the  Stridhana  would  be  equal  to 
a  son’s  share  {2).  According  to  the  Allahabad  High 
Court  the  grandmother  is  not  entitled  to  a  share  on 
partition  (3).  Under  the  Bengal  School,  it  has  been 
held,  that'  when  there  is  one  son,  the  mother  is  not 
entitled  to  a  share,  nor  can  a  sonless  step-mother 
demand  akhare.  On  partition  among  sons  by 
different  mothers,  each  mother  is  entitled  to  a  share 
equal  to  that  of  each  of  her  own  sons,  and  if  one  of 
them  has  got  only. 'one  son,  she  is  not  entitled  to  a 
share.  Such  share  is- not  her  Stridhana,  and,  after 
her  death,  it  is  taken  by  the  heirs  of  the  sons,  by 
partition  among  whom  she  got  the  property(4).  Under 
the  Mitakshara  School  also,  it  has  been  held  that 
the  shares  allotted  to  widows  and  mothers  are  allotted 
to  them  “  in  lieu  of  maintenance,”  “  the  proprietary 
right”  remaining  “  vested  in  the  sons,  subject  to  the 
widows  retaining  possession  and  enjoying  the  profits 
during  theirrespsctive  lives. "(sjThe  Mitakshara  calls 
such  share, as  also  all  inherited  property, Stridhana  but 
it  did  not  mean  it  to  be  governed  wholly  by  the  law  of 
Stridhana  (See  p.  271).  The  Allahabad  High  Court, 


(1)  Barahi  Dabi  v.  Debkamini  20  Cal.  682. 

(2i  Jotofl.  Brojo,  12  B.  L.  fc.  385.  Kisloti  *.  Moni,  r 2  Cal. 
(3)  Radha  **.  Bucbaman  3  All.  118. 


240  HINDU  I. AW. 

on  the  strength  of  the  said  passages  of  the  Mitakshara, 
dissenting  from  the  Calcutta  rulings,  have  held  that 
such  share  is  Stridhana,  which  goes  to  the  heirs  of  her 
Stridhana  and  which  she  can  alienate  at  pleasure  (i). 

Grandmothers  are  entitled  to  a  share  equal  to 
that  of  the  grandsons  on  a  partition,  (2)  even  when 
the  father  makes  the  partition  of  his  own  choice.  In 
Allahabad,  however,  the  grandmother  has  been 
denied  a  share  (3).  When  there  are  son's  and  grand¬ 
sons,  the  grandmother  is  entitled  to  a  share  equal  to 
the  share  of  a  son  (4).  If  however,  there  are  no 
sons,  but  only  grandsons  by  different  fathers,  the 
question  becomes  more  complicated,  and  Mr.  Mayne 
citing  certain  cases,  says  that  the  estate  will  be  first 
divided  into  as  many  shares  as  there  are  grandsons 
and  grandmothers,  and  the  grandmothers  will 
be  entitled  each  to  one  share,  the  grandsons 
dividing  the  remaining  shares  according  to  the  st'ock 
as  usual. and  giving  their  mothers  shares  equal  to 
theirs,  as  they  would  have  done  if  there  were  no 
grand-mothers  (5).  This  seems  reasonable. 

It  has  been  held  in  Allahabad,  that  the  mother 
,  is  entitled  to  a, share,  not  only  as  against  the  sons 
but  also  as  against  an  auction-purchaser  of  the 
- £ _ 

(1)  Chhiddu  v.  Naubat  24  All.  67,  Sri  Pal  *.  Suraj  Bali  24  All.  82.  See 
Bhugwandeen  v.  Myna  Baee  n  Moore  487  ThakooT  Deyhee  v.  Rai  Baluk 
II  Moore  139,  Chotay  ».  Chunnoo  6  1.  A.  15.  Muttu  Vaduganadha  «.  Dora 
Singha  3  Mad.  290. 

(2)  Sibbosundarye.  Bussomutty,  7  Cal.  191.  Budri  «.  Bhagwat  8  Cal.  649. 

(3)  Radhakishenman  *.  Bachaman  3  All.  118. 

(4)  Prawn  Kissen  v.  Muttoo  Soondory,  Fulton,  389. 

(5)  Mayne,  p.  631-2.  Sreemotee  Jeemoney  v.  Attaram,  F.  Mac.  N.  64. 
Cally  Churn  v.  Jonava,  I  Ind.  Jur,  N.  S.  284.  Jugomohun  ».  Sarodamoyee 
3  Cal.  149.  Torit  ».  Tara  Prosonno,  4  Cal.  756.  Kristo  Bhabinee  ».  Asho 
Tosh,  13  Cal.  39- 
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share  of  one  of  the  sons.  (1)  .  In  Bengal,  however 
it  has  been  held,  that  though  a  purchaser  before 
partition  will  take  such  share  as  a  son  would  take 
if  there  were  no  mother,  a  purchaser  after  the  institu¬ 
tion  of  the  suit  for  partition,  would  only  take  such 
share  as  his  vendor  would  be  entitled  to,  after 
giving  the  mother  a  share.  (2)  See  Chapter  on , 
Partition. 


section  11. 

trfH’m:  n 

^rt%PTT:  Trim  i 

^  wet  irfinw  wthtt:  h 

But  to  the  maiden  (sisters)  the  brothers  shall 
severally  give  (portions)  out  of  their  shares;  each  out 
of  his  share  one-fourth  part ;  those  who  refuse  to 
give  (it)  will  become  outcasts. 

His  uterine  brothers  having  assembled  together 
shall  equally  divide  it,  and  those  brothers  who  are 
reunited  and  the  uterine  sisters. 

Manu,  IX.  1 18,  212. 


(1)  Bilaso  v,  Dina  Nath  >  All.  S8. 

(2)  Jogendra  r>.  Fulkumnry,  27  Cal.  77.  20  Cal, 

3* 
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5f%«TTT  ’FTT^Tft^  I 

\  i  ^  s  I  ^  ^  i  i 

The  daughters  shall  obtain  the  ornaments  of* 
their  mother  (as  many  as  are)  presented  according 
to  the  custom  (of  the  caste)  or  any  thing  else  (that 
may  be  given  according  to  custom). 

Baudhayana,  P.  2,  A.  2,  K.  3,  43. 

ar*n  ^^1 1 

1 

When  partition  takes  place,  the  unmarried 
daughter  gets  from  all  the  property,  mother’s  orna¬ 
ments  of  maidenhood  and  nuptial  Stridhana.  f 
Sankha-Likhita,  cited  in  the 
Ratnakara,  Madhavya,  &c. 

JTTHTt  3!fWT*TT5?rTT’!I 

1 

f^:  1 

Mothers  shall  receive  shares  proportionate 
to  their  son’s  share.  And  so  shall  unmarried  sisters. 

Vishnu,  XVIII  35. 


*  WHRlfirti  l>as  been  interpreted  by  Govinda  Swami  to  mean  what  is 
given  to  their  mother  by  the  maternal  grandfather  and  grandmother. 

•f  Babu  Golap  Chundra  Sircar  translates  the  latter  part  of  this 
passage  follows  “Nuptial  Stridhana  consisting  of  the  mother’s  ornament' in 
maidenhood."  This  is  clearly  erroneous.  He  had  lost  sight  of  the  word  ^ 
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^rtNararff  4fw&n  «rr?r?::  'j&Nsh:  i 

^nra^Ri:  *1 11 

Uninitiated  brothers  should  be  initiated  by 
those  tor  whom  the  ceremonies  have  already  been 
completed.  But  sisters  should  be  disposed  of  in  mar- 
riage  giving  them  as  an  allotment,  the  fourth  share. 

Yajnavalkya,  II.  127. 
TPhft  jrfHtrcrar  fhHT  i 

WlPldl  *TTHT  tint  II 

ywiajHM-.  aTtn’-  ^TiHxll  hHi^I  7TOT  11 

®nr?:  i 

The  shares  let  the  father  keep  for  himself, 
when  he  distributes  his  property.  The  mother  shall 
receive  the  same  share  as  a  son  ( when  the  sons 
divide  the  property )  after  her  husband’s  death. 

To  the  eldest  son  a  larger  share  shall  be 
allotted  and  a  less  share  is  assigned  to  the  youngest 
son,  the  rest  shall  take  equal  shares  and  so  shall  an 
unmarried  sister. 

Narada,  XIII.  2,  13. 

4UfiWU*C  ifrfT:  ^JWfTT  wfil^l  rPSTT  II 


This  text  is  attributed  to  Vasista  in  the  Vira- 
mitrodaya  and  the  Baijayanti.  It  is  all  but  iden¬ 
tical  with  Narada  Ch.  13  V.  2,  and  the  meaning  is 
the  same. 
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fWian 

zfT  ?re?  *rf5r^t  *n  g  rraft’sr  l 

^Rtrarer  ^  n 

3Wf?r:  **  I  $8 

But  on  his  death,  the  mother  shall  take  a  son’s 
share.  The  mothers  shall  share  equally  with  the 
sons,  the  maidens  shall  take  fourth  part  shares. 

If  there  be  a  sister  she  is. entitled  to  a  share  of 
his  property,  this  is  the  law  regarding  (  the  wealth 
of)  one  destitute  of  issue  and  who  has  no  wife  or 
father. 

.  Vrihaspati;  XXV.  63,  64. 

^r**i^wi«w^Tii«ti  wpt  i 
y^i-UN  wftt:  w?r  11  ^ 

*  «ni<«h4M:  I 

But  a  fourth  share  is  ordained  for  daughters 
not  given  in  marriage,  and  three  shares  for  sons 
but  when  the  property  is  small,  equality  (of  shares) 
is  ordained. 

Katyayana  cited  in  the  Ratnakara  and  other 
commentaries, 


*  (PHI  =IT  wfMf  is  the  reading  of  Mitra  Misra.  It  means  *  or 

Devala,  Narada,  and  Katyayana.  ►  ^ 

t  Baba  Gopal  Chundra  Sirkar  reads  it  as  «T*}  and  translates  it  as  ■  her 
ownership  is  ordained.’  It  is  meaningless  and  therefore  incorrect.  See  the 
text  of  Vasista  and  Narada.  Medhatithi  also  apparently  reads  this  verse  as 
I  have  put  .it,  in  his  commentary  on -  verse  n3,  Ch.  IX  of  Manu.  The 
Viramitrodaya  reads  It  says  that  when  the  paternal 

wealth  is  not  sufficient  for  the  expenses  of  marriage,  the  daughter  takes 
equally  with  the  son. 
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firebar*  dwifs**  i 
=*rpre?  wwfwmct  w^tstt  11 

^ra;  1 

To  maiden  daughters  also  should  be  given 
property  sufficient  for  marriage  out  of  their  paternal 
estate  ;  and  the  legitimate  daughter  of  a  man  with¬ 
out  male  issue,  shall  take  his  wealth  like  a  son. 

Devala,  cited  in  the  Ratnakara,  Madhavya  &c. 

*l*its!»dl^j  31  cfW  | 

3?rsfvrw§:  gr«TcB7g  11 

srre:  1 

But  amongst  them  those  that  are  uninitiated 
should  be  initiated  by  the  elder  brothers  from  their 
paternal  wealth  ;  as  also  the  unmarried  daughters 
according  to  law. 

Vyasa,  cited  in  the  Ratnakara,  Parijata,  &c. 

W.  II 

ftnTHTWW  *T«f\PddF  II 

1?(T  d-qdd  || 

The  sonless  wives  of  the  father  are  declared 
equal  shares.  Grandmothers  are  also  declared 
equal  to  mothers. 

Vyasa  cited  in  the  Kalpataru  and  other 
commentaries. 

<5Pf*n  gw  ftfwrffJw  ww  I 

JEHSTgrT  I 

The  mother,  if  without  wealth  takes  an  equal 
share  with  her  sons  on  partition. 

Text  cited  in  the  Mayukha. 


SECTION  III. 


The  maintenance  of  females  and  thdir  right  to 
residence  in  the  family  dwelling  house. 

Women  are  declared  in  the  Smritis  as  ‘  not 
deserving  of  independence.’  “In  childhood  they  are 
to  live  under  the  guardianship  and  are  to  be 
protected  by  their  fathers,  after  marriage,  their 
husbands,  in  their  old  age  by  their  .sons,  in  the 
absence  of  them  [i.  e.,  father,  husband  and  sons) 
their  agnatic  kinsmen,”  “when  the  husband’s 
family  is  extinct  or  destitute  they  are  to  live  under 
the  guardianship  of  their  father’s  family.”  The 
persons  who  ‘  have  dominion  over  a  woman,’ 
‘  have  dominion  over  her,’  as  Narada  puts 
it,  ‘  in  respect  of  their  maintenance  also.’  Indeed 
the  liability  to  perpetual  pupilage  carries  with  it 
as  a  matter  of  course,  the  right  to  maintenance 
from  persons  who  are  declared  to  be  guardians. 
This  is  the  simple  principle  of  the  law  of  mainte¬ 
nance,  which  has  been  completely  lost  sight  of,  by 
textwriters  and  modern  lawyers  in  the  bewildering 
maze  of  dicussions  about  moral  and  legal  liability 
in  our  Courts.  There  were  no  poor  laws,  work- 
houses,  or  orphanages  in  ancient  India.  There  was 
no  custom  of  women  working  for  their  own  bread. 
The  rule  of  their  guardianship  and  the  obligation 
to  maintain  them,  was  a  legal  and  binding  rule, 
upon  the  peculiar  constitution  of  Hindu  Society. 
As  long  as  a  woman  is  unmarried,  the  liability  to 
maintain  her,  to  defray  her  marriage  expenses  and 
to  provide  her  with  a  marrige  portion,  according 
to  means,  is  cast  first  on  the  father,  and  failing  him 
on  the  nearest  agnatic  relation. 
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After  marriage  the  guardianship  of  women  and 
the  liability  to  maintain  them  rest  with  the  husband 
and  sons,  and  failing  them,  on  the  nearest  agnatic 
member  of  their  family.  When  the  husband,  the 
father,  or  the  brother  is  a  disqualified  heir,  the 
liability  to  maintain  the  wife  of  such  person,  and  to 
maintain  as  well  as  to  provide  marriage  expenses 
and  the  marriage,  portion  of  his  daughter  or 
sister  devolves  on  the  person,  who  takes  his  share 
of  the  property.  Even  when  there  is  no  ancestral; 
property  the  family  have  to  maintain  the  women 
and:  the.  incapables.  A'  woman  was  under  the 
dominion  of  the  agnates.  It  would  be  absurd 
to  suppose  that  the  agnates  could  always  exercise 
dominion  over  a  woman  if  they  liked,  but  were 
liable  to  maintain  her,  only  if  her  husband  left 
property.  That  was  not  the  law  of  the  Rishis.  '  A 
widow  had  to  live  with  her  husband’s  family,  leading 
a  chaste  life,  in  order  to  be  able  to  claim  the  right 
of  maintenance.  But  if  ill  she  could  go  to  her 
father’s  family,  if  she  liked,  without  losing  her  rights. 
But  if  she  left  her  husband’s  family,  without  sufficient 
reason,  or  became  unchaste,  she  forfeited  her  right 
to  maintenance.  But  an  unchaste  woman,  if  she 
did  not  leave  her  husband’s  house  and  was  under 
the  control  of  his  family  was  still  entitled  to  a 
starving  maintenance  “deprived  of  all  rights."  In 
case  of  wives  of  disqualified  heirs  and  widows  of 
deceased  coparceners,  when  .  there  is  ancestral 
family  property,  if  they  are  denied  proper  mainte¬ 
nance,  they  are  entitled  to  resume  the  share  to 
which  their  husbands  were  entitled.  Therefore 
the  amount  of  separate  maintenance  to  which  a 
woman  is  entitled,  when  she  is,  without  proper  reason, 
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refused  maintenance,  can  never  be  less  than  the 
annual  income  of  the  share  to  which  her  husband 
was  entitled. 

A  female  is  entitled  to  be  maintained  by  her 
father’s  family,  if  her  husband’s  family  is  extinct  or 
incapable,  on  account  of  extreme  poverty,  to 
support  her. 

As  between  husband  and  wife,  during  coverture, 
both  are  equally  entitled  to  the  property  of  either. 
It  would  therefore  follow,  that  the  wife  is  entitled  to 
alienate,  the  husband’s  property  during  his  absence, 
or  to  pledge  his  credit,  for  the  necessaries  of  life, 
for  herself  and  the  family,  if  he  refuses  to  maintain 
them.  If  the  husband,  without  any  of  the  justifying  . 
causes  mentioned  in  the  Smritis,  marries  a  second 
time,  the  wife  is  entitled  to  receive  a  third  of  the 
entire  property  of  the  husband.  If  the  husband  has 
got  no  property,,  he  is  still  under  the  obligation  to. 
maintain  the  wife. 

This  is  the  simple  law  of  maintenance  pres¬ 
cribed  by  the  Rishis  for  the  guidance  of  the  simple 
household  of  ancient  Hindus  to  whom  refusing 
food  to  an  Atithi ,  even,  was  a  sin,  and  to  whom 
accumulation  of  wealth  was  not  proper.  The 
ancestral  immovable  property  was  inalienable 
because  the  family  had  to  be  supported  by  it. 
However,  the  old  state  of  things  has  passed  away  : 
and  the  old  law  is  obsolete.  Let  us  see  what  is  the 
present  law  upon  the  decisions  of  our  courts. 

Under  the  Hindu  law  of  the  Rishis  a  right  to 
maintenance  is  founded  on  relation,  and  not  on  the 
possession  of  property.  Some  of  the  commenta¬ 
tors  arid  certain  decisions  of  our  courts  favour  a 
contrary  view.  The  Privy  Council,  however,  in  a 
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recent  case  held  in  the  case  of  a  step-mother  that 
“  the  right  of  a  widow  to  maintenance  is  founded 
on  relationship,  and  differs  from  debts  ”  and  there¬ 
fore  it  was  not  ‘  a  charge  on  the  estate  ’  and  need 
not  “  be  provided  for  previous  to  partition  "  (1).  A 
mother  is  entitled  to  maintenance,  event,  if  the  son 
is  not  in  possession  of  the  paternal  property  (2). 
A  step-mother  is  also  entitled  to  be  supported  by 
the  step-son,  (3),  but  it  has  been  held,  that  a  step¬ 
mother  has  ho  legal  right  to  maintenance  indepen¬ 
dently  of  the  existence  of  family  property  (4).  Nor 
is  she  entitled  to  maintenance  (unlike  the  mother) 
if  she  is  unchaste  (5).  “  Where  there  are  several 

groups  of  sons,  the  maintenance  of  their  mothers, 
must,  so  long  as  the  estate  remains  joint,  be  a 
charge  upon'  the  whole  estate  ;  but  when  a  partition 
is  made,  the  law  appears  to  be  that  their  maintenance 
is  distributed  according  to  relationship,  the  sons 
of  each  mother- being  bound  to  maintain  her”  (6). 

A  wife  is  always  entitled  to  be  maintained  by 
the  husband.  When  she  is  immature  she  may 
claim  maintenance  even  though  living  with  her 
parents  (7).  Otherwise  she  cannot  demand  sepa¬ 
rate  maintenance  while  refusing  to  live  with  her 
husband,  except  for  a  justifying  cause  (8).  She 
is  justified  in  leaving  her  husband’s  protection  and 
is  entitled  to  separate  maintenance  from  his  income 

(1)  Hemangini  Dasi  v.  Kedarnath  Kundu,  16  Cal.  758,  P.  C. 

(2)  Snbharayana  i>.  Subbakka,  S  Mad.  236. 

(3)  Naravan  Kao  v.  Ramabai,  9  Bom.  415. 

Raja  Pirthee  Sing  v.  Rani  Raj  Kower,  20  W.  R.  21. 

(4)  Raidaya  Nath  v.  Govind  Lai,  9,  Bomb.  279. 

(5)  Rani  Basant  Kumari  v.  Rani  Kama!  Kumnry,  7,  Scl.  Rep.  >44- 

(6)  Hemangini  v.  Kcdar  Natha,  16  Cal.  758,  P.  C. 

(7)  Ramien  v.  Condumaml,  S.  D.  Mad.  Dec.  1805  p.  154. 

(8)  Sidlinga pa  v.  Sidtiva,  2  Bom,  634.  Kullyanessuri  v.  Dwarka 
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when  he  habitually  treats  her  with  cruelty  and  such 
violence  as  to  create  the  most  serious  apprehension 
for  her  personal  safety  (1);  or  when  he  changes 
his  religion  (2)  or  when  he  keeps  a  Muhammedan 
concubine  (3),  but  not  if  he  takes  a  second  wife.(4) 
It  has  been  held  that  the  gift  of  sufficient  Stridhana 
does  not  take  away  the  right  to  maintenance  (5). 
But  the  Privy  Counci  have  held  in  a  case  under  the 
Buddhistic  law,  that  a  wife  who  has  sufficient  means 
of  her  own  cannot  demand  maintenance  (6).  The 
question  was  raised  in  a  recent  case,  but  not 
decided  (7).  In  Bombay  it  has  been  held  that  in  cal¬ 
culating  the  amount  of  maintenance,  her  Stridhana, 
if  it  produces  an  income,  is  to  be  taken,  into  consi¬ 
deration  “for  her  right  is  to  be  maintained,  and  so  far 
as  she  is  already  maintained  out  of  her  own  property 
that  right  is  satisfied  ”  (8).  It  is  not  settled  whether 
an  unchaste  wife  can  be  turned  out  without  any 
maintenance ;  but  if  she  leaves  the  husband’s 
protection  for  immoral  purposes,  she  fs  not  entitled 
to  be  supported  by  him  or  to  be  taken  back  (9); 
But  if  a  chaste  wife,  after  leaving  her  husband’s 
house  desires  afterwards  to  return,  she  is  entitled  to 
maintenance  (10). 

An  unmarried  daughter  is  entitled  to  main¬ 
tenance,  and  also  to  have  her  marriage  expenses 
paid.  The  decree  in  such  a  case  should  contain  a 
declaration  that  the  allowance  should  cease  upon 

(1)  Matangini  v.  Jogendra,.  19  Cal.  84.  (2)  Mansha  v.  Jiwan,  6  All. 

617.  (3)  Lalla.Gobind  v.  Dowlntbutee,  14  W.  R.  451.  (4)  Reg  v.  Mannatha 
17  Mad.  260.  (5)  Joytara  v.  Ramhari,  10  Cal.  638.  (6)  Moung  H  Moon  v. 

Mah  II.  Pwah,  10  Cal.  777.  (7)  Jogendra  v.  Fulkumari,  27  Cal.  77.  See 

27  Cal.  551.  (8)  Chandrabhaga  v.  Kashinalb,  2  Bom.  H.  C.  341.  Savilri 

Bai  v .  Luximibai,  2  Bom.  584  ;  Gokibai  v.  Lakhmi  Das,  14  Bom.  490. 

(9)  Illata  v.  Narayan,  1  Mad.  H.  C.  372.- 
(10)  Nityae  Laha  v.  Soondarec,  9  W.  R.  475. 
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marriage.  (1)  The  widow  of  a  deceased  coparcener 
can  recover  from  the  family  property  money  expend¬ 
ed  by  her  on  the  celebration  of  her  daughter’s 
marriage  (2) 

A  widowed  daughter-in-law  is  entitled  to  main¬ 
tenance,  if  there  is  ancestral  property,  under  the 
Mitakshara  law  (3).  But  when  there  is.no  ancestral 
property,  there  is  a  moral  and  not  a  legal  obligation 
to  support  her  out  of  self-acquired  property  (4)  but 
this  moral  obligation  becomes  a  legal  obligation  of 
the  heirs  of  the  father,  when  they  get  this  self- 
acquired  property  by  inheritance  (5)  but  when  such 
property  is  bequeathed  by  will  there  is  no  such 
obligation (6)  But  in  a  later  case  the  Allahabad 
Court  have  held  that  ancestral  property  cannot  be 
alienated  so  as  to  defeat  the  widow’s  right  (7) 
U  nder  the  Bengal  school,  it  has  been  held,  in  a 
case  where  there  was  no  allegation  of  the  existence 
of  ancestral  property,  that  “  the  widow  of  a  son  who 
has  died  leaving  nothing,  cannot  compel  her  deceas¬ 
ed  husband’s  father  to  make  a  pecuniary  allowance 
by  way  of  maintenance,  if  she  refuses  to  live  with 
him  as  a  member  of  his  family. ”(S)  In  a  recent  case 
it  has  been  held  that  under  the  Bengal  law  also,  the 
•  moral  obligation  of  a  person  became  the  legal  obli- 
.  gation  of  his  heir  who  took  his  property  “  not  for  his 
own  benefit,  but  for  the  benefit  of  the  late  proprietor  ” 

(1)  Tulsa  v.  Gopal  Uai.  6  All.  632.  (2)  Vaikumam  v.  KalUipiram  23  Mad. 
512.  (3)  Devi  Prosad  v.  Gunwanti,  22  Cal.  410.  Massamut  Hemn  Kooeree 

v.  Ajoodhya  Pershad,  24  W.  R.  474.  Kasm  Bai  v.  Shivajiram,  3  Bom.  372. 
Gokibai  Laklmiidas,  14  Bom.  490.  Visalachi  v.  Annasanii,  5  Mad 
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and  who  “  ought  to  perform  the  obligation  of  main¬ 
taining  the  widow.”  And  that  there  is  no  difference 
between  the  Bengal  and  Mitakshara  Schools  on  this 
point  and  further  that  non-residence  with  the  family 
of  the  deceased  husband,  except  for  unchaste  or 
immoral  purposes  does  not  disentitle  the  daughter  to 
maintenance,  (i)  Wives  of  disqualified  members  of 
a  family  and  the  widows  of  deceased  coparceners 
when  chaste  are  always  entitled  to  maintenance 
from  persons,  male  or  female,  in  possession  of  the 
family  property.  (2)  It  has  been  held,  that  by 
subsequent  unchastity  a  widow  forfeits  her  right  to 
maintenance.  (3)  In  that  case  the  High  Court  of 
Calcutta  made  the  following  observation  :  ‘‘if  the 
widow  had  taken  one  false  step  during  her  widow¬ 
hood,  and  had  been  leading  a  chaste  life  at  the  date 
of  suit,  we  should  have  felt  inclined  to  take  the  view 
that  the  Bombay  High  Court  took  in  the  earlier 
case,  (4)  and  declared  her  entitled  to  bare  food  and 
maintenance.”  Even  a  decree  for  maintenance  may 
be  set  aside,  or  its  execution  resisted  by  proof  of 
subsequent  unchastity  (5).  “  The  case  of  the  widow 
is  very  different  from  the  case  of  the  wife"  as 
regards  her  obligation  to  reside  in  her  husband’s 
house.  “  All  that  is  required  of  her  is  that  she  is 
not  to  leave  her  husband’s  house  for  improper 
or  unchaste  purposes,  and  she  is  entitled  to  retain 
her  maintenance  unless  she  is  guilty  of  unchastity 
or  other  disreputable  practices  after  she  leaves 

(1)  Kamini  v.  Chandra  Pode,  17  Cal.  373.  Siddesary  Dassee  v. 
Janardan  Sarkar  29  Cal.  557. 

: '  (2)  Savitri  Bai  v.  Luxmi  Bai,  2  Bom.  573.  Kalu  v.  Kasbi  Bai  2  Bom. 
127.  Bai  Kanku  v.  Bai  Jadav,  8  Bom.  15. 

(3)  Romanath  v.  Rajoni  Moni,  17  Cal.  674.  Valu  v.  Ganga,  7  Bom.  8. 

(4)  Honama  v.  Timanabhat,  1  Bom.  559.  (5)  Shambhog  v.  Manjamma, 
9  Bom.  108.  Nubogopal  v.  Sreemutty  Amritmoyee,  24  W.  R.  428. 
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diat  residence  ”(r).  But.  where,  by  the.  will  of 
tne  husband,  she  is  enjoined  to  reside  in  the 
family  dwelling  house,  non-compliance  with  such 
direction  may  disentitle  her  to  maintenance,  except 
when,  there  is  .just  and  sufficient  cause  for  her  con¬ 
duct  (2).  A  concubine  is  not  entitled  to  mainten¬ 
ance  under  the  Hindu  Law  (3). 

But  by  will  ■  or  by  a  disposition  intervivos  a 
wife  cannot  be  deprived  of  her  right  to  main¬ 
tenance  (4).  Nor  is  it  ,  a  right  which  can  be  re¬ 
linquished,  alienated  in  any  other  way,  attached 
or  sold  in  execution  of  a  decree  (5).  But  arrears 
of  maintenance  are  saleable  (6).  Property  grant¬ 
ed  to  a  widow  in  lieu  of  maintenance  as  a  general 
rule  reverts  after  her  death  to  the  grantor  (7)  but 
‘'there  is  nothing  to.  preclude  one  to  make  an  abso¬ 
lute  grant  "(8). 

A  dectee  for  maintenance  may  and  should  con¬ 
tain  an  order  directing  payment  of  future  main¬ 
tenance  (9),  and  future,  maintenance  can  be  realized 
by  execution  of  such  decree  (10). 

The  amount  of  maintenance  is  liable  to  varia¬ 
tion  according  to  circumstances.  A  suit  will  lie  to 
obtain  a  reduction  in  the  amount  of  maintenance 
decreed  to  a  Hindu  widow  on  a  change  of  circum- 

(1)  Raja  Prithee  Sing  u.  Rani  Rajkower,  20  W.  U,  21  P.  C. 

(2)  Girinnna  a.  Honama,  15  Bom.  236. 

(3)  Ramanarasu  7'.  Buchamma,  23  Mari.  282. 

(4)  Act  21  of  1870,  Sec.  3.  ICamalmani  v.  Ramnath,  I  Mor  dig,  44. 

jamna*.  Machnd,  2  Ail.  315.  (5)  Narbada  Bai  v.  Mahadev,  5  Bam.  99. 

Haridas  Acharra  v.  Baroria  Kishore,  27  Cal.  39.  (6)  llinanohuttee  v. 

Koroona,  8  Wi  R.  41.  A.  B.  Raje  Rao  v.  Nana  Rav,  11  Bonn  528. 

(7)  Ganpat  Kao*.  Ram  Chandra,  II  All.  296.  Nimnuniru  v.  Krishna, 
sami,  14  Mad.  274.  (8)  Raja  Nursing  Dob  v.  Roy  Kailaslt,  9  Moore  55. 

.  (9)  Vishnn  Sltambhog  v.  Manjamnia,  9  llnnv.  108. 

(10)  Ashutnsh  71.  Lokhimony,  19  Cal.  139.  F.  1).  Sinlhayee  v.  Tltana- 
keptidigur,  4  Mad.  II.  C.  1S3.  But  see  9  .Bom.  108. 
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stances,  such  as  a  permanent  deterioration  in  thg 
value  of  the  family  property,  not  due  to  the  plain¬ 
tiff’s  own  default  (i).  As  regards  arrears  of  main¬ 
tenance,  the  Court  may  not  allow  it  in  the  same  rate 
as  future  maintenance  (2). 

The  amount  of  maintenance  to  be  allowed 
to  a  widow  depends  on  the  income  of  the  family 
property  ‘‘  the  position  and  status  of  the  deceased 
husband  and  of  the  widow,”  and  should  include 
*•  not  only  the  ordinary  expenses  of  living,  but  that 
which  she  might  reasonably  expend  for  religious  or 
other  duties  incident  to  the  station  of  life  she 
might  occupy,”  and  other  circumstances  (3).  In 
a  recent  case  it  was  held  that  Rs.  150  a  month 
could  be  allowed  when  the  income  was  Rs.  23000 
(13  Cal.  336).  A  man  forsaking  his  wife  without 
fault  is  bound  to  give  her  at  least  one-third  of  his 
property  (4),  according  to  the  law  of  Yajnavalkya. 
A  widow  is  in  no  case  entitled  to  more  than  the  in¬ 
come  of  the  share  of  her  husband  in  the  property^). 

Suits  for  maintenance  may  be  brought  within 
12  years,  from  the  time  when  the  right  is  denied. 
Arrears  of  maintenance  are  recoverable  within 
1 2  years  from  the  time  when  they  become  payable, 
i.  c.,  when  they  are  withheld,  under  circumstances 
which  amount  to  refusal,  and  not  from  the  date  of 
demand  and  refusal  (6). 

It  should  be  here  observed,  that  under  Sec.  4S8 


(1)  Oopikabai  v.  Dattatiaya,  24  Bom.  3S6.  See  18  W.  R.  474 
r  All.  594.  (2)  Raghubuns  v-  Bhagwant,  21  All.  183. 

(3)  Nitto  Kissoree  v.  Jogendra  Nath,  5  I.  A.  55.  Baisni  v.  Rup  Sing, 
12  All.  55S.  Devi  Prosad  v  Gunwanti,  22  Cal.  410.  11  .Bom.  199.  2  All.  407. 

(4)  Ramabai  v.  Trimbak,  9  Bom.  H.  C.  283. 

(5)  Madharav  v.  Gangabai,  2  Bom.  639.  See  11  Bom,  199. 

(6)  Narayan  Rao  v.  Ram  Chandra,  3  Bom.  415  P.  C.  ;  Tivi  v.  Ramji, 
3  Bom.  207.  Boindn  v.  Kausilla,  13  All.  126. 
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of  the  Criminal  Procedure  Code,  the  Magistrate  has 
power  to  grant  maintenance  to  wife  and  child  but 
he  “  must  proceed  upon  proof  of  neglect  or  refusal, 
of  a  man  to  maintain  his  wife  or  child  before  he  can 
pass  a  maintenance  order."  (1) 

It  is  a  question  of  some  difficulty  whether  the 
claim  for  maintenance  of  the  females  of  a  family  is 
a  charge  on  the  family  property.  The  Mitakshara 
and  some  other  commentaries  have  laid  down  that 
the  wife  is  co-owner  of  the  husband’s .  property. 
That  is  true,  so  long  as  the  husband  is  alive.  After  his 
death,  the  widow’s  rights  are  defined  by  specific  texts. 
The  nature  of  the  widow’s  interest  in  her  husband’s 
property  is  very  carefully  considered  in  a  judgment 
of  Mr.  Justice  West  (5  Bom.  99).  The  Privy 
Council  in  the  case  mentioned  before,  was  of  opini¬ 
on  that  there  was  no  charge  (2).  The  question  re¬ 
cently  came  before  the  Bombay  and  the  Calcutta 
High  Courts,  and  was  very  carefully  considered. 
Under  Sec.  39  of  the  Transfer  of  Proverty  Act, 
when  a  transfer  is  gratuitous  or  made  with  the  inten¬ 
tion  of  defeating  the  right  of  a  person  entitled  to 
maintenance,  and  the  transferee  has  notice  of  such 
intention,  the  right  to  maintenance  may  be  enforced 
against  the  property  transferred.  The  Bombay 
High  Court  has  substantially  laid  down  the  above 
rule  irrespective  of  the  Act(3).  In  Calcutta,  in  a  case 
where  after  the  institution  of  a  suit  for  partition  one 
of  the  sons  had  transferred  his  share  to  a  third  party,  it 

(1)  Gnnds  v.  Pyari  13  W.  R.  19.  See  22  W.  R.  30,  24  W.  K.  72,  20 

W.  R.  58,  10  Mad.  13.  19  Mad.  461  ;  iS  Mad.  17  ;  12  Cal.  535  ;  16  Horn. 

260  ;  14  Mad.  398,  7  Mad.  1S7. 

(2)  16  Cal.  751  Sec  Lakshman  Salyabltnmu  2  Rom.  494  Adhiranee. 
Narayun  kumari  v.  Shonamalec,  1  Cal.  365.  Rarahi  Dehi  v.  Dobkammy,  20 
Cal.  682, Belash  v.  Dina  Nath  3  All.  88.  Shcodyal  v.  Jadoo  Natli  9  W.  K.  61. 

<3)  Bihari  Lalji  11.  Rai  Raj  Rai  23  Bom.  342. 
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lias  been  held  that  the  mother's  share  was  not  affected 
by  such  transfer  ( 1 ).  The  mother’s  right  was  an  in¬ 
choate  or  quasi-contingent  one  which  ripened  into  an 
absolute  right  on  partition.  In  another  case  it  was 
held  that  Sec.  39  had  no  application  to  a  case  where 
there  had  been  a  decree  for  maintenance  in  favour  of 
the  widow  by  which  property  mortgaged  to  a  third 
party  without  notice,  was  charged,  and  the  latter  was 
bound  even  if  the  maintenance  claimed,  became  due 
after  his  mortgage  (2).  In  Allahabad  it  has  been 
held  that  the  maintenance  of  a  Hindu  widow  is  not 
a  charge  upon  the  estate  of  her  deceased  husband, 
until  it  is  fixed  and  charged  upon  the  estate  by  a 
decree  or  by  agreement  and  that  under  Sec.  39,  the 
transferee  is  not  bound  unless  the  transfer  is  gratui¬ 
tous  or  unless  he  had  notice  of  the  right  and  the 
transfer  is  made  with  the  intention  of  defeating  such 
right  (3).  But  where  property  has  been  devised  by 
will,  the  right  of  the  widow-  to  maintenance  is  a 
charge  on  ancestral  property  (4). 

A  Hindu  widow  is  entitled  to  live  in  her  hus¬ 
band’s  dwelling  house,  and  neither  the  male  heir  or 
any  purchaser  from  him  can  turn  her  out.  The 
family  dwelling-house  can  never  be  alienated,  accord¬ 
ing  to  the  text  of  Katyayana  cited  in  the  chapter  on 
joint  family.  Sir  Barnes  Peacock,  C.  J.,  held,  that 
the  rule,  was  legally  binding,  and  expressed  his 
opinion — that  “  a  son  adopted  or  natural  born  is 
not  entitled  to  turn  his  father’s  widow  and  the  other 
females  of  the  family,  who  are  entitled  to  main¬ 
tenance,  out  of  the  dwelling  selected  by  the 

(1)  Jogendra  7;.  Fullmmary  27  Gil.  77- 

(2)  Kulaila  Prasad  7;.  Jogeswar,  27  Cal.  194. 

(3)  Ram  Kunwar  w.  Ram  Dai,  22  All.  326.  Sllam  Lai  r.  Banna 
<|  All.  296  K.  B.  (4)  Bccha  v,  Motbena  23  All.  ,86. 
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father  for  his  own  residence,  and  in. which  he  left 
the  females  of  his  family  at  his  death”  “at  least 
until  some  other  proper  place  has  been  provided 
for  them.”  (1)  .  This  decision  has  since  been  follow¬ 
ed  in  several  cases,  and  the  Bombay  High  Court 
have  held,  that  the  widow  of  a  deceased  coparcener 
cannot  be  made  to  quit  the  family  dwelling  house, 
even  by  offering  her  suitable  accommodation  else¬ 
where.  (2)  It  has,  however,  been  held,  that  where 
the  debt  is  binding  on  the  female  as  a  member  of 
the  family,  the  creditor  can  sell  up  the  house  freed 
of  her  right  of  .  living  in  it.  (3) 

It  remains  to  consider  the  difficult  question 
whether  daughters  can  ever  claim  to  be  maintained 
by  the  father's  family.  The  law  of  Narada  is  clear, 
that  when  the  husband's  family  is  in  destitute 
circumstances,  the  father’s  family  has  to  maintain  a 
female.  It  is  difficult  to  see,  how  it  is  only  a  moral 
duty  on  the  part  of  the  father’s  family,  when  the 
legal  right  to  keep  a  woman  in  subjection  under 
such  circumstances  vests  in  them  by  law.  It  should 
be  observed  that  according  to  the  texts  of  Vrihaspati 
(see  page  263)  the  king  should  provide  maintenance 
to  the  females  of  the  family  of  a  deceased  person, 
and  make  over  the  balance  to  the  heirs.  It  should 
also  be  remembered,  that  according  to  the  law 


(1)  Mungala  Dabce  v.  Dinanath  Bose,  12  W.  R.  A.  O,  J.  35. 

(2)  Gauri  v.  Chundramonee,  I  All.  262.  Jagindra  v,  Fulkumary,  27  Cal. 
77.  Bai  Devkori  v.  Sanmukhram,  13  Bom.  101.  Dalsukhram  Lullubhni, 
7  Bom.  282.  Mahalaksbamma  v.  Vencata,  6  Mad.  83.  Talemand  ?\ 

Rukmina,  3  All.  351. 

(3)  Raroanandam  v,  Rangamla,  12  Mad.  260. 

The  text  of  Katyayaoa  usually  died  in  this  connect 

sTwrwfirt  i  ?nN  q*  fnfafa  1 

’33 


lion  is 
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of  th  e  Rishis,  a  girl  on  marriage  had  to  be  given 
Stridhana,  besides  ornaments,  by  the  father's  family, 
which  was  considered  as  given  for  her  maintenance. 
When  the  father’s  family  fail  in  their  clear  duty  in  . 
this  respect,  and  marry  a  girl  to  a  poor  man— -say 
to  a  Koolin  Brahmana  who  looks  upon  the  father- 
in-law  as  liable  to  maintain  his  wife  by  custom — how 
can  it  be  said,  that  when  she  becomes  helpless  on 
account  of  the  indigence  of  her  husband’s  family, 
the  father’s  family  can  turn  her  out  without  a  main¬ 
tenance  ?  The  people  of  this  country  never  clearly 
understood  the  distinction  between  moral  and  legal 
duty,  till  learned  English  lawyers  enunciated  it. 
According  to  the  strict  letter  of  the  law  of  the 
Rishis,  as  well  as  the  spirit  of  Hindu  law,  and  also 
according  to  the  nature  of  the  constitution  of  Hindu 
society,  it  is  a  clear  legal  duty  on  the  part  of  the 
father’s  family  to  maintain  a  woman,  under  the 
circumstances  mentioned  above.  Our  courts  have 
held,  as  we  have  seen,  that  no  person,  who  does  not 
take  her  husband’s  wealth,  is  liable  to  maintain  a 
woman,  and  it  has  also  been  very  definitely  laid 
down  in  Bombay,  that  the  father’s  family  are  not 
liable,  under  any  circumstances,  to  maintain  a 
woman.  (1)  Under  the  changed  circumstances  of 
Hindu  society  and  modern  ideas,  the  rule  may  be 
correct.  But  it  is  not  correct  according  to  the 
old  law  of  the  Rishis. 

The  Calcutta  High  Court,  however,  have  in  a 
recent  case  (2)  declinecPto  go  further  than  that  a 
daughter  “can  not  be  regarded  as  entitled  to  de¬ 
mand  successfully,  maintenance  from  her  father’s 

(1)  Bai  Mangal  v.  Bai  Ruklimini,  23  Bora.  291. 

(2)  Mokhada  Dassee  Nundo  Lai  Haidar,  28  C^l,  278. 
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heir,,  who  has  succeeded  to  his  estate,  unless  and 
until  it  can  be  satisfactorily  shown,  [that  she  is 
unable  to  obtain  maintenance  from  the  family 
into  which  she  has  married.’'  Under  the  peculiar 
and  cruel  law  of  the  Dayabhaga  the  sonless  widowed 
daughter  is  no  heir  to  her  father.  If  it  be  held  in 
Bengal,  that  she  is  not  entitled  to  maintenance  also, 
it  would  be  enough  to  make  the  Rishis  sad,  even 
in  the  bright  regions  of  joy  where  they  are. 


The  Maintenances  of  Females  &c. 
section  III. 

VPHT  I 

tNr:  cranf  n 

11 

injini 

An  exceedingly  corrupt  wife  let  her  husband 
confine  to  one  apartment,  and  compel  her  to 
perform  .  the  penance  which  is  prescribed  for  males 
fn  cases  of  adultery. 

Let  him  follow'  the  same  rule  in  the  case  of 
female  outcasts ;  but  clothes;  food,  and  drink  shall 
be  given  to  them,  and  they  shall  live  close  to  the 
family  house. 

Manu,  XI.  177,  189. 

’sr  htsit  ftra:  i 
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A  mother  and  a  father  in  their  old  age,  a 
virtuous  wife,  and  an  infant  son  must  be  maintained 
even  though  doing  a  hundred  times  that  which 
ought  not  to  be  done.  > 

A  text  cited  by  Jagannath  as  Manu’s, 
but  not  found  in  Manu’s  Smriti. 

T%?r  fbm  f%^T  trf?r:  1 

-sjlriiMsl^T  ftsjsrr.  II 

75rsT*r  i  f^?rn  n 

trfTwmrr*J:^i^n  11 

fasten  strfw^Tfw.  ^  11 

Trvsnim:  \  ^  1 

<f 

The  father  is  to  protect  the  maiden  (before  her 
marriage).  The  married  woman  is  to  be  protected 
by  the  husband,  and  in  old  age  (in  his  absence)  by 
sons,  or  in  their  absence  by  kinsmen ;  because 
women  are  never  to  have  independence. 

He  who  abandons  an  obedient,  attentive, 
son-bearing,  and  sweet-speaking  wife,  should  be 
compelled  (by  the  king)  to  give  her  a  third  of 
his  property.  If  poor,  he  should  (be  ordered  to) 
maintain  her. 

An  adulteress  is  to  be  allowed  to  live,  deprived 
of  her  rights,  poorly  dressed,  fed  with  a  view  to 
sustain  life  only,  dishonoured,  sleeping  on  the 
ground. 
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And  their  {i.e.  of  the  disqualified  heirs)  childless 
wives  conducting  themselves  aright,  must  be  sup¬ 
ported,  but  such  as  are  unchaste  should  be  expelled  ; 
and  so  indeed  should  those  who  are  perverse. 

Yajnr.valkya,  1.  85,  76,70  ;  II.  142. 
TT0T  V<i?^rr:,  ^=it 

viri  ^rrqprwT: .  gfn  i 

Year  by  year  40  Panas  and  24  Adhakas,  or 
else  a  hundred  Karsa panas  as  long  as  she  lives, 
or  one  half  of  this. 

Vishnu,  cited  in  the  Saraswati-Vilasa. 

*T¥i&g5fTOT:  qfirftre:  iro:  fettn:  i 
fafvrotmwwnr  ^  *  te:  11 

trfrwfar  farrair  i 

5  arrcre^f  ftratr^r:  srw:  f^rar:  n 
h  qi  i 

W  ?m  fqsn  || 

wvyi  ^rrer  i 

<'*nf«rt  srrart  vpsarsfrf'^^TfVrHi’B  ^  h 

After  the  death  of  her  lord,  the  relations  of 
her  husband  shall  be  the  guardians  of  a  woman 
who  has  no  son.  They  shall  have  full  authority  to 
control  her,  to  regulate  her  mode  of  life,  and  to 
maintain  her. 

When  the  husband’s  family  is  extinct,  or  con* 
tains  no  male,  or  when  it  is  reduced  to  poverty, 
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or  when  no  one  related  to  it  within  the  degree  of 
a  Sapinda  is  left,  the  father’s  relations  shall  be  the 
guardians  of  a  woman. 

Among  brothers,  if  any  one  die  without  issuei 
or  enter  a  religious  order,  let  the  rest  of  the  brethren 
divide  his  wealth  except  the  wife’s  separate  property. 

They  shall  make  provision  for  his  women  till 
they  die,  in  case  they  remain  faithful  to  the  bed 
of  their  husband.  Should  the  womei\  not  (remain 
chaste),  they  must  cut  off  that  allowance. 

Narada,  XIII.  28,  29,  25,  26. 

few  srt  1 

^Ttw^feTfe  *  ft  wnm  fW:  n 

Whichever  wife  (Patni)  becomes  a  widow,  and 
continues  virtuous,  she  is  entitled  to  be  provided 
with  food  and  raiment  by  the  elder  brother  of  the 
deceased,  or  by  her  father-in-law, or  by  another 
Gotraja. 

Narada,  cited  in  the  Smriti-Chandrika,  XI.  34. 

SRT  11 


A  virtuous  woman  whose  husband  has  died, 
receives  every  year  a  maintenance  of  24  Adhakas 
and  40  Panas.f 


*  for  'fldrM  is  another  reading  of  the  text.  In  the  translation 

of  the  Smriti-Chandrika  the  reading  Gotraja  has  been  adopted  by  Mr.  Iyer. 

f  192  measures  (Prastha)  of  grain  make  an  Adhaka.^Pana  is  a  coin. 
In  some  countries  a  Pana  is  considered  as  forming  the  eightieth  part  of 
Nishka.  See  Saraswati-Vilasa, 
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tsgsrr  snrfo^T:  ti^wrefatrf^riT:  t 
ttot  usMmfir  ufaf?  *: » 

STTW^lf?^  TT3TT  ^%iwraw:  I 
TR^tnrt  ^tg«i  wa:  h 

’tRnlr  rr^ir^mti^T'w  giNn^  i 
f%wr^r?r:  11 

Tjmg^  *nt£taf  aftf^ci  fcrggx^sui  n 
trerwTsr*T<?N  ?ithr  xsr w  ^  i 
vW  ^niYsr  afess  ^Tm^t  jrawriiq;  u 

*.«.  i  «° 

Should  a  Kshatriya,  Vaisya,  or  Sudra  die 
without  leaving  male  issue,  or  wife,  or  brother,  their 
property  shall  be  .  taken  (as  escheat)  by  the  king, 
for  he  is  the  lord  of  all. 

Except  in  the  case  of  a  Brahmana  ;  but  a  king, 
bent  on  the  practice  of  virtue,  must  allot  a  mainten¬ 
ance  to  his  women.  Thus  has  the  law  of  inheritance 
been  declared. 

For  her  food  (he  must  assign)  a  prastha  of 
rice  every  afternoon,  together  with  fuel,  and  one 
dress  purchased  for  three  panas  must  be  given  to 
her  every  three  months. 

This  much  has  been  called  the  ‘widow’s  wealth’ 
of  chaste  women. 

What  is  left  after  setting  apart  property,  suffi¬ 
cient  for  the  expense  of  her  dress,  food,  and  for  the 
washerman,  shall  be  made  over  to  the  co-heirs. 

Vrihaspati,  XXV.  67 — 70, 
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q^ror'  m  qfc^fir  1 

fii^'  €  ^t  11 

qTTSTWniiq^Hlf^ltrlcIM**^  I 

She  should  be  given  sufficient  wealth,  or  part  of 
the  land  if  she  desires.  She  should  be  given  food 
during  the  year,  or  part  of  the  land  at  will  (for. 
support). 

Text  of  Vrihaspati,  cited  in  the  Parasara- 
Madhava. 

rTfr:  ^  fiwT»r*pfifiw^raT  II 

f%fwrrer  ■q  whs  httT  1 

csuferm  tf  ?refT%  g  ?m:  11 

Trfira^’  1 

firs  soffit  m  g  «pit  q%g  11 
^Rrfira  ^r^^nfir  ifffiri  Trfr^f%qm  1 
*RT^T  ^firafsg  ^fefiw^Tqtiiig  11 

ctUrt(|4M:  | 

If  food,  raiment,  and  residence  be  withheld 
from  women,  they  may  exact  their  own  (Stridhanas), 
and  may  likewise  take  a  share  from  the  heirs.  This 
is  the  law  laid  down  by  Likhita.  When  she  has  got 
them,  she  shall  live  in  the  husband’s  family.  But  if 
she  be  afflicted  with  disease,  and  in  danger  of  life, 
she  may  remove  to  her  father’s  family. 

The  Stridhana  promised  by  the  husband  (to 
the  wife),  should  be  paid  by  the  sons  as  a  debt  (of 
his),  if  she  lives  with  the  family  of  her  husband,  and 
not,  if  she  lives  in  the  family  of  her  father.  v 
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Heirless  property  goes  to  the  king,  deducting, 
however,  a  subsistence  for  the  females  as  well  as  the 
!  funeral  charges.  But  the  goods  belonging  to  a  vener- 
h  able  priest,  let  him  bestow  on  venerable  priests.* 

Katyayana,  cited  in  the  Ratnakara  and  other 
commentaries. 

OnrcT  qfawr  vrafh  to  i 

'srtpsmir  g  sate*  h<?t  ii  fTfta: 

A  widow  who  is  youthful,  if  she  becomes  un- 
tractable. (unchaste,  according  to  the  commentators) 
|i  she  should  be  given  maintenance  (enough)  for 
preserving  her  life. 

y  Harita,  cited  by  the  commentators. 

i  ir^TTtrf^r:  i 

To  the  ( incontinent )  widow  should  be  given 
Adhaka  as  maintenance  till  death. f 

Prajapati,  cited  by  the  commentators. 

USTT5IT^(,  ftp5?JTT?f  g^f^TTcT  gfrsTfk  smBHSrfaSiTrTfar  I 

TO^rrsnJrrsif^’W  i 

The  sonless  virtuous  brother’s  widows  and 
■  son’s  widows,  the  Guru  (father-in-law)  should  give 
only  food,  and  old  but  untorn  clothes.! 

Sankha,  according  to  Jagannatha. 


*  Cited  in  the  Mitakshara,  Ch.  II.  Sec.  I.  p.  27. 

t  This  text,  the  preceding  text,  and  Vrihaspali,  XXV.  69,  (p.  263'  refer, 


X  This  is  a  text  of  doubtful  authenticity  as  it  is  not  cited  by  any  of  the 
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Stridhana. 

The  original  law  among  all  Aryan  nations  was 
that  the  wife  could  hold  no  separate  property.  On 
marriage,  all  that  belonged  to  her,  became  the  hus¬ 
band’s.  Among  European  nations  the  old  law  has 
only  in  recent  years  been  relaxed  to  a  certain  extent, 
in  favour  of  women.  The  Hindus,  among  all  the 
nations  of  the  earth,  first  came  to  recognize,  that 
women  were  not  mere  chattels  or  mere  objects  of 
sport  of  man,  and  gave  them  an  honourable  position 
in  the  family,  and  rights,  not  enjoyed  by  them  else¬ 
where.  The  charge  of  cruelty  towards  women, 
levelled  against  them  by  foreign  nations,  owes  its 
origin  to  the  extraordinary  value  attached  in  'India 
to  chastity,  and  the  very  hard  rules  for  preserving  it, 
incomprehensible  to  foreigners  ;  otherwise  no  nation 
was  or  is  more  kind  and  considerate  towards  its 
women,  as  an  impartial  consideration  of  the  laws  of 
the  Hindus  will  show.  The  recognition  of  the 
rights  of  women  in  India,  however,  owes  its 
origin  quite  as  much  to  the  anxiety  of  men  to 
protect  their  own  interests,  as  to  the  high 
ideal  of  the  wife  being  a  necessary  helpmate  of 
the  husband  for  the  performance  of  the  duties 
of  life.  In  India,  where  the  joint  family  system 
prevailed,  and  property  inherited  or  obtained  by 
the  wife  from  her  relations  was  liable  to  partition 
among  the  coparceners.  The  hardship  of  the  old  law 
was  very  keenly  felt,  not  only  by  the  wife,  but  also 
by  the  husband  ;  and  the  reform  of  the  law  became 
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easy.  We  thus  find,  that  it  was  in  connection  with 
partition  that  the  law  of  Stridhana  or  the  peculiar 
property  of  women  developed.  Such  property  could 
not  be  shared  by  the  coparceners.  This  was  the 
original  law.  Once  the  right  of  women  to  certain 
descriptions  of  property  was  established,  the  Rishis 
ajso  found  it  necessary  to  establish  the  rule  not  only 
against  the  coparceners,  but  also  against  the 
husband,  especially  when  he  took  another  wife. 

There  is  a  great  divergence,  among  commen- 
,  tators  and  text-writers,  as  to  what  constitutes, 
ji  Stridhana,  and  as  to  the  rules  of  succession  to  it, 

|  on  account. of  imperfect  knowledge  of  the  history 
j  of  this  branch  of  the  law,  which  modern  investi- 
gation  also,  has  left  as  dark  as  it  was  before. 

;  Now,  originally  all  property  belonged  to  the  family, 
and  the  wife  and  the  daughter  had  no  separate 
property.  Ornaments  worn  by  a  woman  were 
the  first  description  of  property,  which  it  was 
thought  very  unjust  that  the  coparceners  should 
take  away  from  a  widow  and  divide,  and  the  very 
severe  punishment  of  Patitya  was  prescribed  for 
this  gross  act  of  robbery.  This  was  the  beginning 
of  the  law  of  Stridhana.  It  is  surprising  to  find,  that 
.the  text  of  Vishnu  on  this  matter,  which  is  identical 
with  the  text  of  Manu,  and  probably  copied  from  it, 
should  have  been  considered  as  slightly  different 
by  Mr.  Mayne,  and  that  the  interpretation  of  it  by 
Messrs.  West  and  Buhler  following  Nanda-Pandita 
to  the  effect  that  “theornaments  should  not  be  divided 
while  the  husbands  are  alive,  but  might  be  divided 
when  they  aredead,”  should  have  passed  current,  and 
been  accepted  by  learned  Hindu  authors,  who  have 
since  written  books  on  Hindu  Law.  All  the  ancient 
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commentators  like  Medhatithi  and  Prakasha,  as 
well  as  more  modern  writers  like  the  author  of  the 
Ratnakara,  have  held,  that  the  texts  of  Vishnu  and 
Manu  are  identical,  and  mean,  that  if  a  female  is 
allowed  to  put  on  any  ornaments  during  the  lifetime 
of  her  husband,  though  they  might  not  have  been 
given  to  her  absolutely,  after  the  husband’s  death, 
the  coparceners  should  not  deprive  her  of  them. 
It  is  a  great  pity,  that  the  travesty  of  this  humane 
rule,  mentioned  above,  should  have  been  accepted 
by  modern  Hindu  writers. 

When  the  practice  of  purchase  of  wives  became 
obsolete,  on  account  of  the  development  of  the 
idea  of  the  spiritual  character  of  marriage,  it 
became  the  custom  enforced  by  the  injunction  of 
the  Rishis,  that  the  daughter  should  be  given  orna¬ 
ments  and  some  property  as  marriage  portion,  by 
her  father’s  family. .  These  two  descriptions  of 
property,  as  well  as  property  given  out  of  love  by  the 
husband  or  his  parents,  were  considered  Stridhana, 
very  early  by  the  Hindu  Law-givers.*  They  divided 
these  two  into  six  subdivisions,  and  Sankha-Likhita 
laid  down,  that  it  was  only  in  these  six  ways  that  a 
woman  could  acquire  property.  These  six  descriptions 
of  property  were  received  at,  or  in  connection  with, 
marriage.  They  were  :  (i)  what  was  given  before 
the  nuptial  fire,  (2)  what  was  given  when  the  bride 
was  carried  to  her  husband’s  house,  (3)  what  was 
given  by  the  husband  or  the  father-in-law  or  the 
mother-in-law  out  of  love  at  the  time  of  the  first 
obeisance,  &c.,  (4)  w.hat  was  given  by  the  brother, 


•According  to  a  text  of  Vyasa,  what  is  given  to  the  bridegroom  during 
marriage  also  belongs  to  the  bride. 
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(5)  what  was  given  by  the  mother,  and  (6)  what 
was  given  by  the  father.  These  only  were  originally 
Stridhana.  It  appears,  however,  that  afterwards  the 
law  was  still  further  relaxed,  and  property  received 
after  marriage  from  the  husband’s  or  father’s 
family  called  Anvadheya  was  considered  Stridhana, 
as  also  the  property  received  from  the  husband  on 
supersession. 

Sulka  was  originally  the  price  of  the  bride,  which 
used  to  be  received  by  the  father  among  Hindus  as 
among  all  other  Aryan  nations.  It  was  taken  by  the 
father,  and  Manu,  therefore,  does  not  include  it 
within  Stridhana.  When  the  Rishis  prohibited 
the  receiving  of  a  price  by  the  father,  the  father 
very  often  -  insisted,  as  Haradatta  has  shown, 
upon  receiving  the  price  that  he  might  give  it  to 
the  daughter.  This  was  allowable,  and  this  pro¬ 
perty  “went  back  to  the  daughter”  and  became  also 
her  Stridhana.  Property  acquired  by  the  wife  by 
mechanical  arts,  or  received  from  strangers  to 
the  family,  belonged  to  the  husband,  and  was  not 
Stridhana.* 

There  is  a  well-known  description  of  Stridhana 
called  Bhartridaya.  It  originally  meant  the  portion, 
of  his  property  which  the  husband  could  give  to 
the  wife, -and  was  afterwards  also  understood  to  mean 
the  property  of  the  deceased  husband  taken  by 
way  of  inheritance.  Vijnaneswara,  anxious  as  he 
always  was  to  advance  the  interests  of  females 
in  his  commentary  on  Yajnavalkya,  Ch.  II.  v.  148, 
upon  the  word  wi  {i.e.  and  the  rest),  built  the  theory 
that  property  received  by  a  woman  by  inheritance 
purchase,  partition,  acceptance,  or  finding,  was  the 
Stridhana.  The  text  in  question  only  mentions  five 
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kinds  of  Slridhana,  and  by  the  words  “and  the  rest” 
are  meant  the  other  kinds  of  Stridhana  mentioned 
by  Manu  and  other  Rishis,  but  not  mentioned  there. 
The  commentators  and  text-writers  have  waged  a 
furious  war  on  the  interpretation  of  this  word.  But 
it  has  been  forgotten,  that  in  ancient  times  women 
never  took  anything  by  way  of  inheritance.  Com¬ 
mentators  before  Vijnaneswara  had  not  given  women 
any  rights  of  inheritance.  Even  the  daughter  took 
only  as  a  Putrika,  and  as  she  had  the  rights  of 
a  son,  the  law  of  Stridhana  was  not  applicable  to 
her.  Vijnaneswara  bad  to  make  his  interpretation 
of  the  law  consistent,  and  he  was  obliged  to  say, 
that  property  obtained  by  inheritance  was  included 
in  Stridhana,  by  virtue  of  the  words  “and  the  rest.” 
The  commentators,  whether  of  the  Bengal  or  the 
Madras  school,  .who  denied  the  correctness  of  his 
interpretation  did  not  see,  that  such  denial  'was 
also  a  denial  of  the  widow's  rights  of  inheritance, 
having  regard  to  the  definition  .of  Stridhana,  and 
the  text  of  Sankha-Likhita.  A  wife  according  to  the 
Smritis  can  have  no  wealth,  except  her  Stridhana. 
Gimutavahana,  when  he  defined  Stridhana  as 
property  “which  a  woman  has  power  to  give, 
sell,  or  use  independently  of  her  husband,”  did  not 
consider  well  the  nature  of  Stridhana,  its  history,  or 
the  object  of  the  law.  Vijnaneswara  had  much 
greater  information  at  his  command,  and  a  more 
comprehensive  mind.  He  knew,  that  Stridhana  was 
every  kind  of  property 'owned  by  a  female  which  the 
coparceners  could  not  touch  on  partition.  Property 
taken  by  way  of  inheritance  by  women,  whether 
widows,  or  daughters  not  Putrika,  he  placed  in  the 
category  of  Stridhana.  But  he  did  not  thereby 
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.  say,  that  they  had  absolute  power  over  inherited 
property.  The  power  of  women  over  the  various 
kinds  of  Stridhana  is  defined  by  the  texts  on  the 
subject.  We  have  already  considered  the  texts  and 
the  law  about  the  power  of  females  over  inherited 
property,  and  we  have  also  seen,  how  the  impression 
that  all  kinds  of  Stridhana  are  at  the  absolute  dis¬ 
posal  of  women,  has  led  judges  and  text-writers  to 
hold,  that'  according  to  Vijnaneswara,  in  property 
inherited  by  females,  they  have  an  absolute  interest. 

In  the  Smritis,  we  find  the  nature  of  Stridhana 
clearly  defined.  It  is  not  divisible  by  coparceners. 
Neither  the  husband  nor  the  son,  nor  the  father, 
nor  brothers  have  power  to  take  it  or  spend  it. 
But  the  husband  can  take  it  “for  the  performance 
of  religious  duties,,  during  illness,  or  while  under 
restraint*”  A  woman  “can  enjoy  property  given  for 
her  maintenance,  ornaments,  the  bride-price,  and 
wealtli  gained  from  kinsmen.”  In  Saudayika  pro¬ 
perty,  i.e.  “  property  received  from  the  husband’s  or 
father’s  house”  a  woman  has  independent  power, 
“for  it  is  given  for  her  maintenance”  ;  “  she  has 
power  either  to  sell  or  make  a  gift  of  it  even  if  it  be 
land.”  But  in  respect  of  property  received  from  the 
husband’s  estate  as  Bhartridaya,  the  movable 
property,  she  can  dispose  of,  as  she  likes,  and  can 
enjoy  till  her  death,  when  the  undisposed  of  balance 
is  taken  by  the  husband’s  family.  Immovable  pro¬ 
perty  given  by  the  husband,  or  out  of  his  estate  for 
her  maintenance  by  his  family,  she  cannot  sell  without 
necessity,  or  dispose  of  by  way  of  gift.  “After  her 
death,  it  is  taken  by  the  husband’s  family.”  Thus 
have  the  Lawgivers  defined  the  powers  of  women 
over  the  different  kinds  of  Stridhana.  It  is  not 
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correct  to  say,  that  a  woman  had  absolute  power  over 
every  kind  of  Stridhana.  Vijnaneswara  was  aware  that 
calling  property,  inherited  by  a  widow  from  her  hus¬ 
band,  Stridhana,  was  not  giving  her  full  power  over 
it.  The  Vira-mitrodaya  makes  it  quite  clear.  The 
nature  of  such  property  is  defined  by  special  texts. 
Modern  lawyers  and  text  writers  have  given  them¬ 
selves  a  great  deal  of  unnecessary  trouble  in  lengthy 
discussions  of  this  simple  position  of  Vijnaneswara.* 
We  have  next  to  see,  what  are  the  rules  of 
succession  to  Stridhana,  according  to  the  Rishis- 
The  texts  of  the  various  Rishis  are  in  apparent 
conflict  with  each  other,  and  the  commentators, 
having  failed  to  reconcile  them,  have  laid  .  down 
arbitrary  rules.  We  have  seen,  that  what  was  given 
at  marriage  was  originally  considered  Stridhana,  and 
that  consisted  chiefly  of  ornaments.  As  daughters 
took  nothing  when  there  were  sons,  it  was  thought 
equitable,  that  the  property  given'  by  the  father  at 
marriage  should  be  taken  by  the  daughters  and 
their  children,  and  among  daughters,  by  the  maiden 
daughters  before  married  daughters,  and  among  the 

*  The  Mayukha  agrees  with  the  Mitakshara  in  thinking,  that'  Mann's 

by  a  woman  is  her  Stridhana,  But  it  makes  a  distinction  between  Parihha- 
.  s/nka  and  Aparihhashika  Stridhana,  i.  e.  Stridhana  strictly  so  called,  and  other 
kinds  of  Stridhana,  and  says,  that  in  respect  of  the  latter,  male  children  take 
oefore  female  children. 

The  Smriti-Chandrika  and  the  Madhaviya  do  not  agree  with1!  the  Mita¬ 
kshara  in  its  interpretation  of  the  word  Adya  as1  including  every  kind  of 
property.  The  Madhaviya  says,  that  by  virtue  of  it,  only  such  property  as  is 
purchased  with  Stridhana  proper  is  included  in  Stridhana.  The  Smriti- 

•  inherited  property  in  the  enumeration  of  Stridhana  "  In  Krishnnswami 
Iyer’s  translation  we  find  a  passage  to  the  effect,  that  whatever  the  mother 
takes,  she  takes  for  herself  like  the  Stridhana  called  Adhayagni  and  the  like. 
This  passage  is  wanting  in  Bharata  Siroanni’s  edition  of  the  book,  as  is 
pointed  out  by  Mr.  Justice  Banerjea. 
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latter  by  indigent  daughters  before  others.  Manu 
says,  all  the  separate  property  of  a  woman  is  the 
share  of  the  maiden  daughter,  and  that  referred  pro¬ 
bably  to  the  sixfold  Stridhana.  Gautama,  Vasista, 
Vishnu,  Yajnavalkya,  Narada,  and  Katyayana,  all 
agree  in  giving  this  property  to  the  maiden  daughter, 
and  failing  her,  to  other  daughters,  and  failing  them, 
according  to  Narada,  to  their  children.  Vijnanes- 
wara  understood  by  ‘  duhitrinam’  daughters  and 
daughter’s  daughters,  and  gave  daughter’s  daughters 
preference  over  daughter’s  sons.  The  difficulty  is 
to  reconcile  with  the  above  texts  the  texts,  of 
Sankha-Likhita,  Vrihaspati,  Paraskara,  Devala, 
Vriddha-Harita,  and  Manu,  IX.  193.  Sankha- 
Likhita,  Vrihaspati,  and  Devala  agree  in  holding, 
that  unmarried  daughter  and  sons  take  together. 
Paraskara  says,  the  son  does  not  lake  when  there 
is  a  maiden  daughter,  but  he  takes  equally  with 
a  married  daughter.  Vriddha-Harita  says,  that 
property  received  from  the  husband  goes  to  sons  and 
daughters,  but  other  property  only  daughters  take 
and  failing  them,  their  sons.  According  to  Vrihas¬ 
pati  the  married  daughter  takes  only  a  trifle  as  a 
token  of  respect.  Manu  in  verse  193  says,  sons 
and  daughters  take  equally.  This  text  refers  to 
Anvadhaya  according  to  the  Smriti-Chandrika  and 
the  Mayukha.  But  Vijnaneswara  says,  that  the  true 
meaning  of  the  verse  is,  that  all  sons  take  equally, 
and  all  daughters  take  equally. 

Katyayana  lays  down  the  special  rule,  that  in 
property  given  by  the  father’s  family,  the  latter  took 
before  the  husband,  and  married  sisters  share  with 
them.  Madhava  says,  it  refers  to  a  female,  married 
n  a  disapproved  form,  and  he  gives  the  very  satis- 
35 
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factory  reason,  that  another  text  of  Katyayana 
specifically  mentions  that  rule.  As  to  immovable 
property  granted  by  the  father  to  the  daughter  for 
her  maintenance,  according  to  Vriddha-Katyayana, 
on  the  death  of  the  daughter  without  issue,  it  revert¬ 
ed  to  the  father’s  family,  and  was  taken  by  her 
brother.  But  this  text  is  not  cited  by  any  commenta¬ 
tor  other  than  Gimutavahana,  and  its  authenticity 
is,  therefore,  doubtful. 

It  is  difficult  to  reconcile  all  these  texts.  As 
regards  Stridhana  proper,  the  law  seems  to  have 
been,  that  the  maiden  daughter  took  first ;  failing 
her,  the  married  daughter  ;  and  that  daughter’s  sons 
took  before  sons.  Probably  daughter’s  daughters  and 
daughter’s  sons  took  equally.  After  the  daughter’s 
son,  the  son,  grandson,  the  husband,  and  failing 
them,  mother,  brother,  and  father  took.  We  find,  that 
Manu  speaks  of  the  gifts  subsequent,  and  of  the  igifts 
by  the  husband  as  distinct  from  Stridhana  proper.  It 
is  about  this  property  probably,  which  subsequently 
was  considered  Stridhana,  that  we  find  the  great 
divergence  among  Rishis.  The  majority  of  law¬ 
givers  say,  that  it  belonged  to  sons  and  unmarried 
daughters  equally.  Therefore  it  is  probable,  that  the 
Anvadheya  or  gifts  subsequent  were  taken  by  sons 
with  unmarried  daughters,  and  failing  sons,  by  the 
married  daughters.  As  regards  property  given  by  the 
husband  called  Bhartridaya,  the  rule  of  Katyayana 
is,  that  the  widow  has  got  only  a  life-interest, 
and  it  is  taken  after  her  by  the  husband’s  heirs. 
This  rule,  there  is  reason  to  believe,  was  accepted 
as  good  law.  Again,  as  to  gifts  subsequent  by 
the  father's  family,  and  the  Sulka,  on  the  woman 
dying  childless,  it  was  considered  proper  by  some, 
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that  they  belonged  to  the  father’s  family. 
was  laid  down  by  Yajnavalkya  and  Katyayana. 
In  the  result,  it  seems,  that  we  would  be  justified  in 
accepting  the  rule  laid  down  by  Katyayana,  who 
is  regarded  as  one  -of  the  latest  of  the  lawgivers, 
and  who  speaks  more  fully  of  Stridhana  than  any 
of  the  other  lawgivers,  as  the  law  which  finally 
prevailed.  The  rule  is,  that  all  Stridhana  proper 
belonged  to  unmarried  daughters  first,  and  then  to 
married  daughters,  and  lastly  to  sons.  Failing 
children,  it  passed  to  the  husband.  As  to  subse¬ 
quent  gifts  by  the  husband  they  were  taken  by  the 
husband’s  heirs,  unmarried  daughters  being  allowed 
equal  shares  with  sons  in  the  first  instance,  and  not 
a  quarter  share  only.  Gifts  subsequent  by  the  father’s 
family,  as  well  as  Sulka,  were  taken  by  daughters 
first,  and  then  by  sons,  failing  whom,  they  went  to 
brother,  mother,  and  father  in  succession.  Sisters 
were  allowed  to  share  with  brothers.  Failing  all 
these  heirs,  the  property  went  to  the  husband. 

We  have  next  to  consider  the  text  of  Vri- 
haspati  which  speaks  of  certain  females  who  are 
considered  equal  to  mothers.  Vijnaneswara  does  not 
refer  to  it.  The  Smriti-Chandrika  first  cited  it,  and 
interpreted  it  as  meaning,  that  relations  to  whom 
the  woman  would  be  in  the  position  of  a  mother, 
according  to  the  above  rule,  are  heirs  ;  and  they 
are  the  sister’s  son,  the  husband’s  sister’s  son,  the 
husband’s  brother’s  son,  the  son-in-law,  and  the 
husband’s  younger  brother.  This  is  very  ingenious, 
and  on  account  of  its  ingenuity,  it  was  accepted  as 
correct  by  the  subtle  minds  of  Gmnutavahana  and 
other  modern  commentators.  If  this  is  correct, 
'hen  after  the  husband,  it  is  not  the  husband’s  family 
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but  these  relations  who  will  take,  and  no  others.  But 
the  correct  interpretation  seems  to  be,  that  the  text 
Only  indicates  certain  heirs  and  not  the  order  in 
which  they  take.  It  is  noteworthy  that  there  is  no 
text  laying  down,  that  Stridhana  ever  goes  to  the 
husband’s  or  father’s  agnates,  except  such  as  are 
specially  mentioned. 

It  remains  to  notice  the  mistake  into  which 
Crimutavahana  and  some  other  commentators  have 
fallen  in  considering,  that  Yautaka  in  Manu,  Ch.  XI. 
meant  a  description  of  Stridhana,  namely  the  nup¬ 
tial  presents.  This  interpretation  is  opposed  to 
Medhatithi,  Kulluka,  and  Narayana,  and  is  clearly 
incorrect,  having  regard  to  Manu,  Ch.  IX.  v.  214, 
where  the  same  word  is  used  in  the  sense  of 
separate  property.  In  dividing  Stridhana  into  two 
divisions  of  Yautaka  and  Ayautaka,  and  settling  the 
law  of  succession  accordingly,  Gimutavahana,  as 
usual,  showed  more  ingenuity  than  knowledge.  The 
law  laid  down  by  the  leading  commentators,  however, 
is  considered  now  to  be  the  only  law  binding  on  the 
Hindus,  and  we  have,  therefore,  next  to  see  what  is 
the  law  of  succession  as  laid  down  by  them. 

According  to  the  Mitakshara,  all  property  ob¬ 
tained  by  a  woman  is  her  Stridhana.  Vijnaneswara, 
in  citing,  in  other  places,  with  approval,  the  text  of 
Katyayna  about  immovable  property  inherited  or 
obtained  by  gift  from  the  husband  by  a  woman 
seems  to  be  of  opinion,  that  such  property  will  be 
governed  by  the  rule  of  Katyayana.  As  regards 
property  obtained  by  way  of  inheritance  from  the 
father,  according  to  the  Mitakshara,  it  is  Stridhana. 
There  is,  however,  no  reason  to  suppose,  that  the 
Mitakshara  set  aside  the  law  of  Manu  on  the  devo- 
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lution  of  the  property  of  a  Putrika.  The  property 
obtained  on  partition  by  a  mother  is  considered  by 
Vijnaneswara  as  Stridhana  governed  by  the  general 
rule,  to  which  the  only  exception  is  the  case  of 
Sulka,  which  is  taken  by  brothers  of  the  whole  blood. 
The  order  of  succession  to  Stridhana  in  general 
according  to  Vijnaneswara  is  as  follows  : — 

(1)  Unmarried  daughter,  (2)  Married  daughter, 
unprovided,  indigent,  or  without  issue,  (3)  Daughter 
not  falling  within  the  above  category,  (4)  Daughter’s 
daugher,  (5)  Daughter’s  son,  (6)  Son,  (7)  Son’s  son 
(8)  Unmarried  daughter  of  a  co-wife,  (9)  Husband 
and  his  Sapindas,  if  married  in  one  of  the  approved  ' 
forms  of  marriage;  if  married  in  other  forms,  the 
parents  and  their  Sapinda’s.  Daughter’s  sons  or 
Daughters  take  per  stirpes ,  and  not  per  capita. 

*  The  Smriti-Chandrika  divides  Stridhana  into 
Yautaka,  Anvadheya  and  the  affectionate  gifts  of 
the  husband,  Sulka,  and  Stridhana  other  than  those 
mentioned  before. 

To  the  Yautaka,  the  maiden  daughter  first  suc¬ 
ceeds  ;  failing  her,  sons. 

To  the  Anvadheya  and  the  affectionate  gifts  of 
the  husband  (pritidatta)  daughters  take  simultane¬ 
ously  with  sons.  If  there  be  no  unmarried  daughters, 
married  daughters  take  equally  with  the  sons, 
but  widowed  daughters  do  not  share  with  sons. 

It  should  be  observed,  that  the  rule,  that  married 
daughters,  though  they  take  with  the  sons,  are  dis¬ 
qualified  when  there  are  maiden  daughters,  with 
whom,  however,  sons  share  all  the  same,  is  rather 
inconsistent.  Again  the  rule,  that  widowed  daughters 
do  not  take,  based  on  a  misapprehension  of  the 
text  of  Katyayana  cited  in  this  section, 
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As  regards  other  kinds  of  Stridhana,  disagreeing 
with  the  Mitakshara,  it  says,  that  the  maiden  and 
unprovided  daughters  take  equally.  After  them,  the 
provided  daughter,  daughter’s  daughter,  daughter’s 
son,  son’s  son,  and  husband  take,  in  the  order  men¬ 
tioned.  In  case  of  marriage  in  one  of  the  reprehen¬ 
sible  forms,  the  husband  takes  only,  if  there  be  no 
kinsmen  of  the  father.  After  the  heirs  mentioned 
above  the  following  persons  take:  (1)  sister’s  son,  (2) 
husband’s  sister’s  son,  (3)  husband’s  brother’s  son, 
(4)  brother’s  son,  (5)  son-in-law,  (6)  Husband’s 
younger  brother.  Stepsons  also  are  heirs. 

“  The  Sulka  of  a  married  woman  is  taken  by 
her  brother  and  mother  in  succession,  ”  but  that  of 
“an  unmarried  damsel  is  taken  by  the  giver.”  “  The 
property  other  than  Sulka  belonging  to  unmarried 
damsels  is  taken  by  the  brother,  mother,  an,d  father 
in  succession.” 

The  general  rule  applies  to  all,  Stridhana,  that 
the  husband  takes  the  property  of  a  woman,  if 
married  in  one  of  the  approved  forms,  otherwise,  the 
father. 

The  Parasara-Madhava  agrees  with  the  Mita¬ 
kshara  in  the  main.  It,  however,  defines  Yautaka  as 
what  is  received  from  the  father’s  family,  and  further 
js  inclined  to  the  opinion,  that  property  received 
from  the  husband’s  family,  the  maiden  daughter  and 
son  take  equally.  The  sonless  indigent  daughter 
also  may  take  a  share.  As  regards  Bandhudatta, 
it  says,  that  only  in  case  of  marriage  in  a  dis¬ 
approved  form,  it  goes  to  the  father’s  family  and  not 
otherwise.  The  property  of  the  Putrika  is  taken  by 
her  husband,  if  there  is  no  afterborn  son  of  her 
father.  Ornaments  given  by  the  bridegroom  would 
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be  taken  back  by  him,  if  the  bride  dies  before  mar¬ 
riage  ;  but  those  given  by  other  relations  would  be 
taken  by  the  brother. 

Haradatta  lays  down  the  rule,  that  property 
derived  from  the  husband’s  family,  or  self-acquired, 
the  son-  arid  the  unmarried  daughter  take  equally. 
Property  derived  from  the  father’s  family  the  maiden 
daughter  alone  takes.  Failing  her,  sons  and  married 
daughters  take  equally. 

The  Saraswati-Vilasa,  Apararka,  and  Bharuchi, 
like  the.  Chandrika,  disagree  with  the  Mitakshara, 
and  interpret  the  text  of  Gautama  on  the  subject 
to  mean,  that  the  maiden  daughter  and  unprovided 
married  daughter  take  together  all  kinds  of  Stri- 
dhana,  excepting  nuptial  presents,  which  are  taken 
by  the  maiden  daughter  alone. 

According  to  the  Vivada-Chintamani,  the  nup¬ 
tial  gife,  furniture  and  the  like,  go  to  the  unmarried 
daughter,  and  then  to  the  unprovided  daughter,  and 
failing  her,  to  the  provided  daughter,  and  failing 
daughters,  to  sons.  In  every  other  kind  of  Stridhana 
the  rule  of  Vrihaspati  applies,  i.e.  sons  and  un-married 
daughters  take  together,  married  daughters  getting 
something,  only  as  a  matter  of  favour.  Then  come 
the  married  daughter  and  the  daughter’s  son.  After 
the  daughter’s  son,  Stridhana  goes  to  the  husband 
in  case  the  woman  is  married  in  one  of  the  approved 
forms. 

The  Ratnakara  says,  that  all  kinds  of  Stridhana, 
excepting  Yautaka,  are  taken  by  sons  and  maiden 
daughters  equally.  The  Yautaka  which  is  defined  as 
property  given  at  the  time  of  marriage  by  the  father 
and  the  like,  as  well  as  property  given  at  any  other 
time  by  the  father,  is  taken  by  the  maiden  daughter 
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and  the  unprovided  daughter  equally,  before  the 
sons.*  It  also  cites  the  text  of  Vrihaspati,  and 
puts  the  heirs  beginning  with  the  sister’s  son  in  the 
line  of  heirs.  It  also  declares,  that  every  kind  of 
Stridhana  of  a  woman,  married  in  one  of  the 
approved  forms,  having  no  issue,  goes  to  the 
husband. 

The  Madana-Parijata  lays  down  one  uniform 
rule  for  all  kinds  of  Stridhana.  It  says,  that  the 
maiden  daughter  takes  first  of  all ;  after  her,  married  • 
daughters  (among  them  the  comparatively  poorer 
one  before  the  richer.)  The  daughter’s  daughter_ 
comes  next.  After  her,  the  daughter’s  son.  Then 
come  son,  grandson,  step-son,  step-daughter, 
husband,  husband’s  agnates,  and  father’s  agnates,  in 
the  order  mentioned. 

The  Mayukha  divides  Stridhana  into  Pari- 
bhashika,  or  which  have  technical  names,  or,  as  Mr. 
Telang  put  it,  1  Stridhana,  properly  so  called,’  and 
Aparibhashika,  i.  e.,  other  descriptions  of  Stridhana 
having  no  technical  names,  or  Stridhana  not  pro¬ 
perly  so  called.  As  regards  the  second,  all  that  the 
Mayukha  says  is,  that  “  the  son  and  the  rest  take 
even  when  there  are  daughters.”  The  exact  meaning 
of  the  rule  has  been  discussed  by  several  learned ' 
judges,  notably  by  the  late  Mr.  Justice  Telang  in  a 
recent  case.  (See  p.  206). 


*  This  opinion  of  the  Ratnakar-  is  based  on  the  authority  of  Hala- 
yudha,  who  was  the  chief  judicial  officer  of  Lakshana  Sena,  the  last  indepen¬ 
dent  king  of  Bengal.  Halayudha,  however,  defined  Yautaka  as  “  what  is 
given  to  a  woman  for  purchasing  articles  of  her  food,  and  increased  by  her  own 
skiU”,  and  says,  “  that  therein  the  brothers  and  married  daughters  have  no 
shares  ;  but  married  daughters,  who  are  childless,  or  disliked  by  their  husbands 
have  equal  shares  .with  the  maiden  daughters)." 


*  THE  RIGHTS  OF  FEMALES.  281 

As  to  the  devolution  of  all  kinds  of  Stridhana 
proper,  the  Mayukha  agrees  in  the  main  with  the 
Smriti-Chandrika,  and  adopts  its  reasons. 

Kamalakara,  another  Bombay  authority,  makes 
,  a  slight  variation -in  the  ordinary  rule  of  the  Mita- 
kshara  school,  and  says  “  in  default  of  the  husband, 
the  daughter’s  sons  and  daughter’s  sons  of  the  rival 
wife ;  and  in  their  default  the  mother -in-law the 
father-in-law;  the  husband’s  brother,  his  sons,  and 
other  next  of  kin  of  the  husband  (succeed)  accord¬ 
ing  to  the  text :  '  the  wife  and  daughter  also,  &c.’ 

This  is  the  opinion  of  Vijnaneswara  and  Apararka.”* 

TheDayabhaga  after  defining  Stridhana  to  be 
that  over  which  a  woman  has  absolute  control,  divides 
it  into  (1)  Maiden’s  property,  (2)  Yautuka,  (3)  Ayau- 
taka  or  gifts  from  father’s,  mother’s,  or  husband’s 
family  after  marriage,  or  from  parents  before 
marriage;  and  Sulka,  &c.  Yautaka  is  property 
given  at  the  time  of  marriage  ;  Ayautaka  is  what  is 
given  at  any  other  time;  Pitridattais  the  gift  of  the 
father. 

The  maiden’s  property  is  taken  by  brother, 
mother,  and  father  in  succession. 

When  dealing  of  the  Yautaka,  the  Dayabhaga 
says,  that  it  is  taken  by  (1)  unmarried  daughter 
(2)  betrothed  daughter,  (3)  married  daughter  having 
or  likely  to  have  a  son,  (4)  barren  or  widowed  and 
sonless  daughter,  (5)  son  ;  and  that  failing  issue,  it 
is  taken  by  husband  and  father  in  succession.  Tn 
another  place  it  says,  that  the  grandson,  daughter’s 
son,  stepson,  and  stepson’s  son  are  heirs,  and  that 
the  grandson  is  preferable  to  the  daughter’s  son. 

•  Sae  Siiomoni  t  Hindu  Law,  p.  580. 
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The  Dayakrama-Sangraha  has  placed  daughter’s 
son,  son’s  son,  son’s  grandson,  stepson,  stepson’s 
son  and  stepson’s  grandson  after  the  son,  and  before 
the  husband.* 

The  Ayautaka  is  taken  by  (i)  son  and  maiden 
daughter,  (2)  married  daughter  having  or  likely  to 
have  sons,  (3)  grandson,  (4)  daughter’s  sonf,  (5) 
great  grandson,  (6)  sonless  daughter,  (7)  brother, 
(8)  mother,  (9)  father,  (10)  husband.  The  Daya¬ 
bhaga  says  that  the  Stepson  and  his  son  are  heirs. 

The  Dayakrama-Sangraha  places  the  stepson, 
the  stepson’s  soil,  and  the  stepson’s  grandson 
before  the  widowed  and  sonless  daughter.  But  from 
what  the  Dayabhaga  says  throughout  the  Chapter 
on  Stridhana,  and  in  as  much  as  it  says,  that  as 
long  as  there  is  any  issue  of  the  body,  no  other  can 
take,  and  as  it  further  says,  that  the  sonless  daughter 


*  According  to  the  Dayakrama-Sangraha  the  daughter’s  son  is  to  be 
preferred  to  the  son's  son  as  the  daughter  is  to  be  preferred  to  the  son.  The 
conflict  between  Gimutavahana  and  his  commentator  shows  that  the  Bengal 
Pundits  were  unwise  in  departing  horn  the  rule  of  Vijnaneswara.  Great 
is  the  confusion  on  this  point  in  the  writings  of  the  Bengal  commentators, 
for  their  rule  is  neither  founded  on  reason  nor  authority.  Colebrooke  has 
the  following  note  in  this  connection.  “This passage  (Dayabhaga,  Ch.  IV.  III. 
33)  is  censured  by  Srikrishna,  who  shows  by  very  satisfactory  reasoning  that 
the  daughter’s  son  ought  to  inherit  before  the  son  of  a  contemporary  wife. 
Achyuta  considers  the  reading  of  the  text  to  be  questionable,  and  Maheswara 
pronounces  it  to  be  spurious.  '  He  also  rejects  the  words  “  nor  a  grandson  ” 
as  unnecessory  and  improperly  introduced  in  this  place.  Raghunandana 
in  the  Dayatattwa  copying  ffimatavahana's  argument  omits  the  passage  alto¬ 
gether  ;  and  the  author  of  the  Viramitrodaya  has  substituted  one  of  a  quite 
different  import." 

f  In  Ch.  IV'.  II.  11-12  of  the  Dayabhaga  the  daughter's  son  is  placed  im¬ 
mediately  after  the  son's  son  and  before  the  widowed  daughter,  but  in  Ch.  IV. 
III.  33,  he  is  placed  after  the  stepson.  Srikrishna  notices  this  conflict  and 
lays  down  this  rule  which  is  approved  by  Dr.  Sivomom  and  Dr.  Banerjee. 
II  the  latter  passage  is  genuine,  it  was  intended  by  it,  only  to  prove  that  the 
stepson  was  an  heir,  and  not  to  lay  down  the  order  of  succession. 
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takes  because  she  is  a  child  of  the  body  iraf,  it  is 
clear  that  the  soilless  daughter  should  take  before 
the  stepson. 

'I'he  Dayakrama-Sangraha  following  the  clear 
meaning  of  the  text  of  Devala  from  which  Girnuta- 
vahana  deduces  his  rule,  says,  that  in  Ayautaka 
property  also,  the  husband  takes  before  the  father. 

The  author  of  the  Dayabhaga,  however,  says, 
that  according  to  the  text  of  Yajnavalkya,  in  pro¬ 
perty  received '  from  the  father’s,  mother’s  and  the 
husband’s  family  after  marriage  (i.  e.,  Anvadheya), 
as  well  as  property  received  before  marriage  from 
parents,  and  Sul.ka,  the  brother,  mother  and  father 
take  before  the  husband.  G'imutavahana  had  no  idea, 
that  the  text  of  Vishnu  is  very  similar  in  its  word¬ 
ing  to  the  text  of  Yainavalkya,  and  that  both  the 
texts  laid  down  the  same  rule.  It  is  clear,  if  the 
texts  of  Vishnu  and  Yajnavalkya  are  compared, 
that  the  husband  is  preferred  by  those  Rishis  to  the 
father,  in  all  kinds  of  property.  Gimutavahana  was 
indeed  very  rash  in  differing  from  all  other  com¬ 
mentators.  ancient  and  modern,  in  this  matter.  It 
is  a  matter  of  regret,,  that  this  rule  of  the  Daya¬ 
bhaga  which  is  based  on  a  misinterpretation  of  the 
text  of  Yajnavalkya,  and  which  is  against  all  the 
Rishis  and  the  spirit  of  Hindu  law,  has  been  prefer¬ 
red  by  the  Calcutta  High  Court  to  the  more  correct 
rule  of  the  Dayakrama-Sangraha  and  the  Dayatatwa. 

The  Dayabhaga  says,  that  Bandhudatta  means 
property  given  by  the  parents  before  marriage.  It 
is  Ayautaka,  but.  on  account  of  the  text  of  Manu, 
it  is  taken  in  the  first  instance  by  the  maiden 
daughters.  All  other  descriptions  of  Pitridatta  are 
Anvadheya  Ayautaka. 


The  Dayakrama-Sangraha,  however,  lays  down 
the  following  rule  of  succession  : — (i)  Maiden 
daughter,  (2)  Married  daughter,  havingorlikely  to  have 
a  son,  (3)  Barren  or  widowed  daughter,  (4)  Son,  &c. 

Dr.  Siromani  was  of  opinion,  that  “  it  is  evid¬ 
ent  that  in  the  absence  of  the  unmarried  daughter, 
the  general  rules  as  to  Stridhana  succession  prevail, 
i.  e.,  Yautaka  property  given  by  father  is  inherited 
as  Yautaka,  and  Ayautaka  is  inherited  as  A  yautaka." 
The  High  Court  have  held,  that  in  respect  of 
Pitridatta  property  given  before  marriage,  the  mother 
is  to  be  preferred  to  the  husband. 

After  the  heirs  mentioned  above  in  all  the 
classes  of  Stridhana.  after  the  husband,  the. following 
heirs  take  in  the  order  mentioned  : — (1)  Husband's 
younger  brother,  (2)  Husband’s  brother’s  son,  (3) 
Sister’s  son.  (4)  Husband’s  sister’s  son,  (5)  Brother's 
son,  (6)  Son-in-law.  After  these,  husband’s  Sapin- 
das  take  according  to  their  nearness  determined, .  by 
the  theory  of  spiritual  benefit.  In  default  of  Sapin- 
das,  Sakulyas  and  Samanodakas  succeed. ft  Let  us 
go  to  the  decisions  of  our  Courts. 

Property  purchased  by  a  widow  is  her  Stridhana, 
if  it  is  purchased  with  the  income  of  her  Stridhana  ; 

(1)  or  by  borrowing  money,  and  by  her  financial  skill 
which  is  not  the  same  as  skill  in  mechanical  arts,  or 
with  moveable  property  given  by  the  husband  ; 

(2)  or  with  the  money  given  to  a  widow  in 
in  lieu  of  maintenance  (1).  It  has  been  held  that 
there  is  no  presumption  of  law  that  property  ac¬ 
quired  by  a  Hindu  widow  after  her  husband’s  death 
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forms  part  of  her  husband’s  estate  (1),  or  that  pro¬ 
perty  standing  in  the  name  of  a  female  member 
is  joint  property  (2)  ;  and  is  not  Stridhana,  and 
thft  in  such  cases  “  there  is  no  justification  of 
law  in  throwing  the  onus  upon  the  widow.”  The 
law  of  increment  to  a  woman’s  property  in  such 
cases  is  similar  to  the  law  of  increment  to  her 
husband's  estate  discussed  in  Section  I..  Cb.  III. 
Arrears  of  maintenance  have  been  held  to  be 
i Stridhana.  and  they  are  so,  according  to  the 
text  of  Devala  cited  in  this  section  (3).  Property 
received  by  way  of  gift  (4),  or  as  a  legacy  from  a 
relative  (5)  is  Stridhana.  Property  acquired  by 
■  adverse  possession  is  Stridhana  (6).  In  Bombay 
and  Allahabad,  it  has  been  held  that  inherited 
Stridhana  is  Stridhana  (7). 

Immoveable  property  obtained  by  a  wife  from 
her  husband  by  way  of  gift  or  by  devise,  is  her 
Stridhana,  but  she  has  ordinarily  only  what  is  called 
a  widow’s  estate  in  it.  even  though  the  gift  is  to 
her  and  her  heirs  :  but  the  gift  or  devise  may  be 
made  in  such  terms  as  to  give  her  an  absolute, 
interest  with  powers  of  alienation  (is).  In  Bombay, 
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there  are  conflicting  decisions  on  the  point.  In  one 
of  the.  cases,  it  has  been  held,  that  a  widow  can 
alienate  without  express  authority  (i).  The  High 
Court  of  Madras  in  a  later  case  .dissented  fronr'it. 
pointing  out,  that  the  decision  was  opposed  to 
earlier  decisions  of  the  Bombay  Court  (2).  and  to 
the  text  of  Narada,  as  well  as  to  the  Saraswati- 
Vilasha  (p.  257,  258)  and  the  Madhaviya  (§  51).  It 
was  held  in  that  case,  that  a  grant  of  'Pntra  Potdra 
Pnryyaniam  ’  of  immoveable  property  to  a  wife  and 
her  heirs  could  not  give  any  power  of  alienation, 
though  it  was  her  Stridhana,  and  the  heirs  of  her 
Stridbana  took  the  property  in  preference  to  the 
heirs  of  the  husband,  to  whom  the  widow  had 
devised  the  property  by  will  (3).  It  should  be  ob¬ 
served,  however,  that  this  is  clearly  opposed  to  the 
rule  of  Katyayana  by  which  the  husband’s  heirs 
take  such  property. 

Property  received  from  a  stranger  or  acquired 
by  mechanical  arts  belongs  to  the  husband  accord¬ 
ing  to  the  Dayabhaga,  Smriti-Chanclfika,  and  the 
Mayukha.  There  is  only  one  old  case  on.  the  point 
(4).  but  having  regard  to  modern  ideas,  it  is  doubt¬ 
ful,  whether  it  will  be  followed.  The  Madras  High 
Court  has  held  that,  the  rule  that  every  thing  ac¬ 
quired  by  the  wife,  during  coverture  belongs  to  the 
husband,  has  no  foundation  in  Hindu  law,  and  that 
the  contrary  is  unquestionably  true  (5).  The  Judges 
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apparently  in  making  these  observations  had  not 
considered  the  texts  of .  Manu  and  the  . other  law¬ 
givers,  cited  in  this  Section..  Property  in  the  posses¬ 
sion*^  a  widow,  confiscated  and  again  granted  to 
her  by  a  Sunnud  conferring  full  proprietory  right, 
has  been  . held  to  be  considered  as  her  Stridhana.  (1) 
The  nature  of  property  inherited  by  a  female 
from  a  male  has  been  fully  discussed  in  Section 
I.  '  As  regards  property  inherited  from  females,  even 
if  it  had  been  Stridhana  of  the  deceased,  under  the 
Bengal  school  of  law,  it  is  not  Stridhana,  is  not  alien- 
able,  and  does' not  pass  to  the  heirs  of  the  female 
who  inherits  it,  but  passes  on  her  death  to  the  heirs 
of  the  female  from  whom  she  inherited  it.  (2)  The 
High  Court  of  Calcutta  have  adopted  this  view  of 
the  Dayabhaga,  and  the  High  Court  of  Madras 
have  also  held,  that  the  law  is  the  same  in  Madras, 
except  in  the  case  of  the  maiden  daughter  who 
takes  abs.olutely.  (3)  There  is  no  authority  in  the 
Smritis  for  this  position  of  the  Bengal  and  Madras 
Lawyers,  and  is  the  result  of  laying  down  rules  from 
supposed  analogies,  in  disregard  of  the  history  or 
the  true  nature  of  the  law. 

In  Bombay  it  has  been  held,  that  a  female  takes 
an  absolute^;  property  inherited  from  a  female.  (4) 
Mother’s  or  step-mother’s  share  on  partition  is  con- 

(1) .  Brij  Indar  Bahadoor  v.  Rani  Jankis  5I  A  I.  In  this  case  the 
nature  of  Stridhana  according  to  the  Dayabhaga  as  well  as  the  Mitakshara 
was  considered  by  the  Privy  Council. 

(2)  Jagannath  says,  that  such  property  is  absolutely  at  a  woman's  dis¬ 
posal,  3  Dig.  629. 

(3)  Bhoobun  Mohun  «,  Muddon  Molnm,  1  Shome's  Rep.  3.  Hurrydyal 
t.  Grish  Chunder,  r7  Cal.  911,  Prankissen  v.  Noyanmoni,  5  Cal.  22:. 
Vencatararaa  v.  Bhujanga.  19  Mad.  107.  Sengamulthammal  v.  Valyanda,  3 
Mad.  H.C.  31*. 

(4)  Tulja  Ram  ..  Mathu 


uradas,  5  Bom.  662. 
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sidered  in  the  Mitakshara  as  Stridhana  which 
devolves  on  daughters  in  preference  to  sons.  But 
as  the  Calcutta  High  Court  have  held  that  it  is  in 
lieu  of  maintenance,  the  Bengal  ruling  will  probi&Iy 
govern  Mitakshara  cases,  (i) 

All  Stridhana,  except  as  above  stated,  is  at  the 
absolute  disposal  of  the  holder  thereof,  and  is  alie¬ 
nable  by  way  of  sale,  gift,  or  will,  and  the  reversion¬ 
ary  heirs  of  the  husband  have  no  right  to  set  aside 
alienations  by  her.  (2) 

As  to  the  rules  of  succession  to.  Stridhana 
under  the  Mitakshara  school,  the  rule  laid  down  by 
Vijnaneswar  has  been  affirmed,  and  it  has  been  held, 
that  the  maiden  daughter  takes  first,  failing  her  the 
married  but  unprovided  or  indigent  daughter,  and 
in  her  default  other  daughters. (3)  Comparative 
poverty  is  the  only  criterion  for  settling  the  claims 
of  daughters. (4)  No  preference  is  given  to  a 
daughter,  who  has  or  is  likely  to  have  male  issue  qver 
a  daughter,  who  is  barren  or  childless.  (5)  In  an 
early  case,  an  opinion  was  expressed  by  the  judges  in 
Madras,  that  daughters  succeeding  to  Stridhana  take 
a  joint  estate  with  a  right  of  survivorship. (6)  This 
opinion  is  not  in  accoidance  with  Hindu  Law,  and 
its  correctness  has  been  questioned  in  several  cases. 

There  were  conflicting  decisions  in  the  Bombay 
Sudder  Court  about  the  right  of  an  adopted  son  to 

(I)  Sheodyal  v.  Bishonalh,  9  W.  R.  61.  Beniprosad  v  Puran,  23  Cal. 

262. 

(3)  Tincowri  v  Dinanath,  3  W.R.  49.  Vencata  ».  Suriya,  2  Mad.333  P.C. 
Munia®.  Puran,  5  All.  310. 

(3)  .Wooma  Dai  v.  Gokoolanund,  5  I.  A.  40,  3  Cal.  587. 

(4)  Audh  Kumari  v.  Chundra  Dai,  2  All.  561. 

(5)  Baku  Bai  v.  Mancha  Bai  3  Bom.  H.  C.  5  Binode  Kumaree  v. 
Purdhan  Gopal  shahel,  3  W.  R.  <76. 

(6)  Sengamalathammal  v.  Valayada,  3  Mad.  H.  C.  313. 
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take  Sridhana.  In  Bengal  it  has  been  held,  that  he 
is  an  heir,  and  takes  like  a  son.(i)  Since  the  Privy 
Council  have  held  that  the  adopted  son  has  all  the 
righfk  of  the  Aurasha  son,  it  is  reasonable  to  suppose 
that  the  adopted  son  will  take  like  the  Aurasha  son. 

(2)  It  has  been  held  in  Madras  that  the  stepson 
would  succeed  in  preference  to  the  sister’s  son. 

(3)  The  husband’s  agnatic  Sapindas  take  in  the 
absence  of  nearer  heirs  (4)  before  the  sister’s  son, 
(5)  the  nearer  taking  before  the  more  remote.  (6) 
The  sister’s  adopted  son  takes  in  the  absence  of  the 
husband,  and  his.  agnatic  Sapindas  (7)  according 
to  the  text  of.  Vrihaspati..  The  six  relations,  men¬ 
tioned  in  that  text,  take  as  among  themselves,  in  the 
following  order : — 1.  husband’s  youngest  brother,  2. 
husband’s  brother’s  son,  3.  husband’s  sister’s  son, 
4.  brother’s-  son,  5.  sister’s  son,  6.  son-in-law. (8) 
Under  the  Mithila  school  it  has  been  held  that  the 
husband’s  sister’s  great-grandson  is  entitled  to 
succeed  in  preference  to  the  husband’s  great-grand 
father’s  son.  (9) 

In  the  last  case  on  this  matter,  which  was  one 
under  the  Mitakshara  school,  the  Calcutta  High 
Court  have  definitely  laid  down,  that  the  Vira-Mitro- 
daya  cannot  be  preferred  to  the  Mitakshara,  and  that 


(1)  Tincowree  v.  Dina  Nath,  3  W.  R.  49. 

(2)  Puddokumary  v.  Court  of  Wards,  8.  Cal.  302, 
Kali  karaal  v.  Umasankar,  10  Cal.  233. 

(3)  Brahmappa  r.  Papanna,  13  Mad.  138. 

(4)  Peet  Koomar  v.  Chattetdharee,  ry  W.R.  396. 

(5)  Baccha  Jha.  v.  Jugmoun,  12  Cal.  348. 

(6)  Champpat  v.  Shiba,'8  All.  393. 

(7)  Runjit  v.  Jagannath,  12  Cal.  375- 

(8)  Baccha  v.  Jugmohun,  13  Cal.  348. 

(9)  Mohun  Peraad  v.  Kissen  Kishore,  31  Cal,  344. 
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the  husband’s  Sapindas  take  before  father’s  Sapin* 
das  and  before  the  heirs  enumerated  in  Vrihaspati’s 
text  who  are  not  husband’s  Sapindas.  (1)  These 
decisions  cannot  be  reconciled  with  each  other.  •But 
in  as  much  as  the  Mitakshara  ignores  the  text  of 
Vrihaspati,  it  is  reasonable  to  suppose  that  if  it  was 
authentic,  Vijnaneswara  refused  to  follow  it.  In 
this  view  this  last  judgment  is  unexceptionable. 

The  Bombay  High  Court  have  held,  that  the 
son  of  the  step-daughter  is  an  heir,  (2)  and  also 
that  the  Mayukha  should  be  so  construed  as  to 
harmonize  with  the  Mitakshara,  and  as  the  rule 
of  the  latter  is,  that  on  failure  of  the  husband, 
Stridhana  goes  to  his  nearest  Sapinda,  the  co¬ 
widow’s  grandson  was  a  very  near  heir.(3)  Under 
the  Bengal  school,  it  has  been  held,  that  the 
sister  is  no  heir  in  respect  of  Stridhana,  and  also 
that  a  degraded  sister  is  no  heir  to  another  de¬ 
graded  sister.  (4) 

Disqualifications  which  exclude  a  male  from 
inheritance  exclude  also  a  female  from  taking 
Stridhana. (5)  Unchastity,  it  has  been  held,  does  not 
disqualify  a  daughter  from  inheriting  Stridhana.  (6) 
It  would  be  otherwise  if  she  became  a  prostitute 
and  Patita.  (7) 

By  the  law  of  the  Mayukha,  property  given  to 
a  married  woman  by  a  stranger,  and  her  own  earn- 


(1)  Jagannath  v,  Ranjit,  25  Cal.  354. 

(2}  Motiram  v,  Mayaram,  Bombay  Printed  Judgments  for  1880,  p,  119. 

(3)  Gajabai  v.  Srimant,  17  Bom.  114. 

(4)  Sornomoyee  v.  Secretary  of  State,  25  Cal.  254. 

(5)  V&llabh  Ram  v.  Bai  Hari  Ganga,  4  Bom.  H.C.  135,  A,  J. 

(6)  Ganga  v.  Ghasita,  I  All.  46. 

(7)  Taramoni  v.  Motee,  7  Sel.  Rep.  273. 

In  the  goods  of  Kamini  Monu  Bewa,  31  Cal.  697. 
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ings  are  Aparabhasika  Stridhana,  and  it  was  held, 
that  all  Aparabhasika  Stridhana  devolves  in  the 
same  manner  as  if  the  holder  were  a  male,  and 
widows  of  Gotraja  Sapindas  may,  therefore,  inherit 
such  Stridhana  just  after  their  husbands,  the 
daughter-in-law  being  thus  preferred  to  the 
daughter’s  daugher  (1).  This  is  not  Hindu  Law, 
and  even  as  customary  law  of  Bombay,  it  is  open  to 
doubt,  having  regard  especially  to  the  later  deci¬ 
sions  of  the  Bombay  Court.  In  the  latest  case  on 
the  question,  Mr.  Justice  Telang  pointed  out  the 
mistakes  of  earlier  decisions,  and  showed  that  the 
law  of  Mayukha  was,  that  in  Aparabhasika 
Stridhana  ‘  the  sons,  and  the  rest’  take  precedence 
over  ‘  daughters,  and  the  rest,’ and  that  otherwise 
the  rule  of  succession  to  both  kinds  of  Stridhana 
was  identical  (2). 

In  Madras;  it  has  been  held,  that  a  daughter- 
in-law  is  no  heir  to  her  mother-in-law  (3),  and  that 
a  brother’s  widow  is  not  the  heiress  of  her  hus¬ 
band’s  sister  (4). 

In  Bengal,  the  peculiar  divisions  of  Stridhana 
and  rules  of  succession  have  been  recognized  and 
affirmed  by  the  High  Court,  and  it  has  been  further' 
held,  that  the  Dayabhaga  should  be  preferred  to  the 
Dayakrama-Sangraha,  where  they  disagree  (5).  It 
has  been  held,  with  what  reason  it  is  difficult  to  see, 
that  a  daughter  betrothed  at  the  time  of  her  mother’s 
death,  cannot  inherit  Ayautaka  property  simul- 


(x)  Lak'hmi  Bai  v.  Jairam  Han,  6  Bom.  H.  C.  A.  C.  J.  JS2.  Raj 
Narmada  v.  Rhagwant  Rai,  12  Bom.  505.  See  9  Bom.  301,  S  Bom.  H.  C* 
261,  O.  C.  J. 

(2)  Man!  Lai  Rcwadnt  v.  Bai  Rewa,  17  Bom.  75S.  (3)  Bnmfain 
setia  v.  Bamlum  Mahalaksmy,  4  Mad.  W.  C.  1S0.  (4)  Thayanimal  v 
Annamalai,  19  Mad.  35.  (5)  Hurry  Mohun  v.  Sonnttin,  1  Cal.  275. 
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taneously  with  her  brothers  (i).  Property,  given  to  a 
woman  by  her  father  before  her  marriage,  the  mother 
takes  in  preference  to  the  husband  (2).  In  respect 
of  Ayautaka,  which  is  Anvadheyaka  or  gift  subse¬ 
quent,  the  brother,  mother  and  father  take  before 
the  husband  (3).  In  the  last  case  on  the  point,  it 
has  been  held  in  Bengal  that  the  husband  is  to  be 
preferred  to  the  brother  in  respect  of  moveable 
property  given  by  the  father  at  the  time  of  marriage 
but  the  brother  is  to  be  preferred  to  the  husband 
in  respect  of  such  property  given  by  the  father 
after  marriage  and  also  to  subsequent  additions  to 
the  ornaments  which  must-be  considered  as  gifts 
subsequent  (4).  Under  the  Bengal  school,  it  has 
been  held,  that  a  widowed  daughter  having  a  son 
dumb,  but  not  shown  to  be  incurably  so,  is  entitled 
to  inherit  before  daughter’s  sons  (5).  The  discus¬ 
sion  whether  the  widow’s  son  was  incurably  dumb 
or  not,  could  only  be  interesting  to  the  ingenious 
Bengal  exponents  of  the  Smritis. 

When  a  married  woman,  having  Stridhana, 
enters  into  a  contract,  jointly  with  her  husband, 
the  liability  incurred  by  her,  will  be  assumed  to 
have  been  intended  to  be  satisfied  out  of  her 
Stridhana,  and  she  will  not  be  personally  liable  (6). 
A  Hindu  widow  who  had  remarried,  when  she 
contracts  debts,  will,  however,  be  personally  liable 
even  after  her  marriage  (7). 

([)  Sreenath  Sorbomongola,  10  W.  R.  488. 

(2)  Judoo  Nath  v.  Bussunt  Coomar,  19  W.  R.  264. 

(3)  Hurry  Mohun  v.  Sonatun,  I  Cal.  275.  In  case  of  land  devised  by 
the  husband  it  has  been  held  that  an  unchaste  mother  succeeds  in  preference  to 
the  husband’s  eldest  brother.  Nogendra  Nandini  v.  Raja  Benoy,  7C.W.N.121. 

(4)  ,  Gopal  Chunder  Pal  v.  Ram  Chandra  Pramanik,  28  Cal.  31 1. 

(5)  Charu  Chunder  v.  Nobo  Sundari,  18  Cal.  337. 

(6)  Govindji  v.  Lakmidas,  4Bom.  318.  Norotam  v.  Nanka,  6  Bom.  473. 

(7)  Nahal  Chand  v.  Bai  Shiva,  6  Bom.  470. 
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As  regards  property  of  prostitutes,  there  is  no 
mention  of  it  in  the  Smritis.  The  text  of  Vrihut 
Parasara  (p.  5 1 )  like  many  others,  seems  never  to  have 
been  placed  before  the  Courts,  or  referred  to,  in  any 
of  the  text-books.  The  first  reported  case  on  the 
point  is  that  of  Taramonee  v.  Motee(i),  in  which 
it  was  held,  that  the  •  prostitute  daughters'  of  a 
prostitute  were  her  heirs,  but  not  the  legitimate 
daughters,  in  as  much  as  the  degradation  of  the 
mother  severed  all  ties  with  her  natural  family. 
The  Madras  High  Court  has  laid  down  the  same 
rule,  which  has  also  been  recently  approved  in 
Bengal,  where  it  has  been  held  that  the  husband’s 
kinsmen  are  no  heirs  of  a  prostitute  (2). 

In  an  early  case,  in  Madras,  it  was  held,  that 
among  dancing  women  the  ordinary  Hindu  Law 
applied  with  the  modification  that  daughters  take 
before (  sons  (3)."  The  rule  that  only  degraded 
children  can  succeed,  has  been  extended  so  far  in 
Madras,  that' it  has  been  held,  that  among  illegiti¬ 
mate  children,  the  children  that  lead  immoral  lives 
should  be  preferred  to  children  that  lead  moral  lives. 
(4)  The  Madras  High  Court,  in  the  latest  case  on 
the  matter,  have  dissented  from  the  decisions  in  Siva 
Sanga  v.  Minal,  Narasanna  v.  Gangu  and  in  the 
goods  of  Kamini  Many,  and  held,  that  prostitution 
did  not  sever  the  legal  relation,  and  the  stepson  was, 
therefore,  an  heir  to  a  degraded  woman(5). 


(1)  7  Set  Rep.  325. 

(2)  Mynnbjbi  *\  Utlaram,  2  Mad.  H.  C.  196. 

(3)  Kamakshi  v.  Nagaralhnam,  5  Mad.  II.  C.  161 . 

(4)  Siva  Sanga  v,  Minal,  12  Mad.  277. 

Narasanna  v,  Gangu,  13  Mad.  133.  In 

Hewn,  21  Cal.  697.  See  25  Cat  254. 

;;  .Subbaraya  v.  Kamasamr,  23  Mad.  1G4. 
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1 1  should  be  observed,  that  all  these  decisions 
are  not  based  on  any  rule  of  the  Smritis.  We  have 
already  seen,  that  according  to  the  rule  'of  Vrihat 
Parasara  Chap.  V.  (See  p.  5  r  )4  illegitimate  as  well 
as  legitimate  children  would  inherit  the  estate  of 
a  woman,  and  if  it  is  Stridhana,  there  is  no  reason 
to  suppose  that'  the  ordinary  rule  of  Hindu  Law 
will  not  apply. 


SECTION  VII. 

VS'— 

vrreiT  tjere  ernere  ere  trerw:  ^prc:  l 

♦^TsnreftremTr'  *R?re  n 

’spsrre^  treii  ?re  i 

TTr^rt  5ifaf?T  irTrer:  *re?r  n 

wTl^^rej|p«r4ni'jiit(v3g  i 
^nrerrereatoret  vnltiT  ?if^m  11 
sttot:  rere ^rf  fa=nfB«iHjuf4g  i 
^re^rreWfTtrn^ri  n 

^rereT  flf^rereHri  ?tw  ^^tt:  i 

SNvwmm!  fwsr  wfirere  ^RT*ra:  II 
<ii^i^t  q^rrefr.  i 

mnw^n  ireTeT  fsjrf^TT  n^re  n 

^trrei  *re  reirs  frerftvrre  tre  *r-  I 
^rs^f?Ti'  ftrai  ^re^t  i 

WTWWt  rra^rf  ^rerr  <44M«ire  vnre  11 
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Vfprnri  *wrurp*j  gfksmiT  1 

wtafir  zr:  wl  vrirr  1 

*r  rf  ^t?it^t  wmnn:  crnfirr  3  11 

wg:^l«^j  £.  I  ?£-8-^£_'9J  ^£-^,  \£-%f 

m.-iwf,  m,  v>« 

Manu  : — 

A  wife,  a  son,  and  a  slave,  these  three  are  de¬ 
clared  to  have  no  property  ;  the  wealth  which  they 
earn  is  (acquired)  for  him  to  whom  they  belong. 

What  (was  given)  before  the  (nuptial)  fire, 
what  (was  given)  on  the  bridal  procession,  wljat  was 
given  in  token  of  love,  and  what  was  received  from 
her  brother,  mother,  or  father,  that  is  called  the  six¬ 
fold  property  of  a  woman. 

(Such  property)  as  well  as  a  gift  subsequent, 
arid  what  was  given  (to  her)  by  her  affectionate  hus¬ 
band,  shall  go  to  her  offspring,  (even)  if  she  dies  in 
the  lifetime  of  her  husband. 

It  is  ordained  that  the  property  (of  a  woman 
married)  according  to  the  Brahma,  the  Daiva,  the 
Arsha,  the  Gandharva,  or  the  Prajapatya  rite  (shall 
belong)  to  her  husband  alone,  if  she  dies  without  issue- 

But  it  is  prescribed  that  the  property  which 
may  have  been  given  to  a  (wife)  on  an  Asura 
marriage  or  (one  of  the)  other  (blamable  marriages, 
shall  go)  to  her  mother  and  to  her  father,  if  she 
dies  without  issue. 

But  when  the  mother  has  died,  all  the  uterine 
brothers  and  the  uterine  sisters*  shall  equally  divide 
the  mother’s  estate. 

*  Kulluka  says,  that  only  unmarried  daughters  are  meant  by  Manu  as 
taking  equally  with  sons. 
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Even  to  the  daughters  of  those  (daughters) 
something  should  be  given,  as  is  seemly,  out  of  the 
estate  of  their  maternal  grandmother,  on  the  score 
of  affection. 

But  whatever  may  be  the  separate*  property 
of  the  mother,  that  is  the  share  of  the  unmarried 
daughter  alone. 

Whatever  property  may  have  been  given  by 
her  father  to  a  wife  (who  has  co-wives  of  different 
castes)  that  the  daughter  (of  the)  Brahmani  wife 
shall  take,  or  that  (daughter’s)  issue. 

But  if  an  appointed  daughter  by  accident  dies 
without  leaving  a  son,  the  husband  of  the  appointed 
daughter  may,  without  hesitation,  take  that  estate. 

The  ornaments  which  may  have  been  worn  by 
women  during  their  husbands’  lifetime,  his  heirs 
shall  not  divide.  Those  who  divide  them,  become 
outcasts.! 

Manu,  VIII.  416;  IX.  194-197,  192,  193,  131, 
198,  135,  200. 

1  *rrg:  ^r‘ 

1 

1  *8-3$ 

A  woman’s  separate  property  (goes)  to  her 
unmarried  daughters,  and  (on  failure  of  such)  to  poor 

•  Yautaka  has  been  interpreted  by  Medhatithi,  Kulluka,  and  Narayana  as 
meaning  all  the  separate  property,  having  regard  to  the  sense  in  which  it  is 
used  in  Ch.  IX.  214.  This  is  in  accordance  with  Gautama,  and  makes  the 
law  consistent.  The  interpretations,  given  by  other  commentators  and  the  text- 

marriage,  should  be  rejected.  Madhava  says,  Yautaka  means  “  received  from 
the  father’s  family”  at  any  time. 
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(married  daughters).  The  sister's  fee  belongs  to  her 
uterine  brothers,  if  her  mother  be  dead.  Some 
(declare,  that  it  belongs  to  them)  even  while  the 
mother  lives.® 

^  Gautama,  XXVIII.  24-26. 

mg:  fwt  t 

Let  the  daughters  divide  the  nuptial  present  of 
their  mother, f  ' 

Vasista,  XVII,  46. 

^RRSfTTt  vttort  <3%  s 

According  to  some,  the  share  of  the  wife  con¬ 
sists  of  her  ornaments,  and  the  wealth  (which  she 
may  have  received)  from  her  relations. J 

Apastamba,  P.  II.  6.  14.  9. 

rp?vn§  ftrguig  11 

ffVTJpt:  t 


*  The  fee,  i.e.  the  money  which  at  an  Asura  or  an  Arsha  wedding  the 
father  has  taken  for  giving  the  sister  in  marriage,  that  goes  after  his  (the 
father’s)  death'tothe  uterine  brothers  of  that  sister,  and  that  happens  after 
the  mother’s  death,  but  if  the  mother  is  alive,  (it  goes)  to  her. — Haradatta. 

Sacred  Books  of  the  East  series,  Vol.  II.  p  303. 

‘  Unprovided  ’  nccotding  to  the  Apararka  and  Kalpataru  means  widowed 

f  The  reading  of  Visseswara  in  the  Ratnakara  which  is  taken  from  the 
Kalpataru  is  *tg;  mfrUT'W,  and  he  explains  xjlfruTSl'  as  meaning  dress, 
mirror,  comb,  and  the  like,  The  reading  adopted  here  is  as  appears  in  the 
Rev.  A.  Fuhrcr’s  edition,  and  the  translation  is  thai  of  Dr.  Buhler  in 
the  Sacred  Books  of  the  East  series. 

Vasista  also  makes  mention  of  Anvadheya  in  Ch.  16,  v.  16. 

J  The  translation  of  Colebrooke,  adopted  by  Dr.  Banerjea,  of  tins  text 
which  makes  property,  received  from  friends,  Stridhana  is  clearly  incorrect. 
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The  heritage  of  a  deceased  maiden  (given  by 
her  maternal  grandfather  and  other  felations)  her 
uterine  brothers  themselves  shall  take  ;  failing  them 
it  belongs  to  the  mother ;  failing  her  to  the  father.* 

Baudhayana,  cited  in  the  Mitakshara,., 
Smriti-Chandrika,  &c.  This  text  is 
also  attributed  to  Narada. 

A  woman  enjoys  the  Saudayika  property  ac¬ 
cording  to  her  pleasure. 

Stridhana  (of  the  Sulka  kind)  goes  to  mother, 
failing  her  to  brother. 

Vishnu,  cited  in  the  Saraswati-Vilasa. 

1  srnrrf^f 

ftmt  1 

*rrfa  1 

ttrnt  W.  t|<ft  I 

n  ri  «%?»( wsrrt.  tmfe  1 11 

I  *c— ^ 

What  has  been  given  to  a  woman  by  her  father, 


»  Another  reading  of  it  is  'SKiV'  ^rtUfi:  W'VTVI  5Z*tg:  tftgTTOSHlt 
*ttg«W*u3  fqg:  I  Mit.  II.  146, 
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mother,  sons,  or  brothers,  what  she  has  received 
before  the  sacrificial  fire  (at  the  marriage  ceremony), 
what  she  receives  on  supersession,  what  has  been 
given  to  her  by- her  relatives,  her  fee  ( sulka )  and  a 
gift  subsequent  are  called  woman's  property  (Stri- 
dhana).  If  a  woman,  married  according  to  (one  of 
the  first)  four  rites  beginning  with  the  Brahma  rite, 
dies  without  issue,  that  (Stridhana)  belongs,  to  her 
husband.  (If  she  has  been  married)  according  to 
(one  of)  the  other  (four  reprehensible  rites)  her 
father  shall  take  it.  If  she  dies  leaving  children, 
her  wealth  goes  in  every  case  to  her  daughter. 
Ornaments  wqrn  by  women  when  their  husbands 
were  alive,  the  heirs  shall  not  divide  them.  If  they 
divide,  they  become  outcasts. 

Vishnu,  XVII.  18-22. 

^5?fi  HSTT  HRS  TpcfpNgifte  1 

snwrsfnsn^Tsrj:  11 

TT^ctT  ftrsnifw  « 

to  ^rrfn^’STTTj;  11 

’sj^r^xifT  ^  sEtT^rr  1 

wt  ffsjt  11 


•  Gimutavahana  reads  {0r  |  This  will  make  a  great  difference 

in  the  meaning  as  it  will  restrict  Stridhana  to  the  particular  description*  of 
property  mentioned  in  the  text. 
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5f  ^ff  W*3  ^  ?5I^  U^ftTHn  II 

flTg^fffTT:  iiw^nnTTTWi  ^rs^?r.  11 . 

gnnrer.  =t  1  ?8^-?8c,  U1® 

What  was  given  to  a  woman  by  the  father, 
mother,  husband,  or  a  brother,  or  received  by  her  at 
the  nuptial  fire,  or  presented  to  her  on  her  husband’s 
marriage  to  another  wife,  as  also  any  other  separate 
acquisition,  is  denominated  a  “  woman's  property.” 
That  which  has  been  given  to  her  by  her  kindred 
w,  as  well  as  her  fee  or  gratuity  or  any  thing 
bestowed  after  marriage,  her  kinsmen*  take  it,  if 
she  die  without  issue.  The  property  of  a  childless 
woman  married  in  the  form  denominated  Brahma  or 
in  any  of  the  four  (unblamed  modes  of  marriage) 
goes  to  her  husband  :  but  if  she  leave  progeny,  it 
will  go  to  her .  daughters,!  and  in  other  forms  of 
marriage  (as  the  Asura,  &c.)  it  goes  to  her  father 
and  mother,  on  failure  of  her  own  issue.-  If  she  die 
(after  being  affianced)  he  (  i.e.  the  bridegroom  ) 
shall  receive  back  what  he  has  given,  deduction 
being  made  for  the  expenditure  on  both  sides. 

A  husband  is  not  liable  to  make  good  the  pro¬ 
perty  of  his  wife  taken  by  him  in  a  famine,  for  the 
performance  of  religious  duties,  during  illness,  or 
while  under  restraint.  . 

To  a  woman,  whose  husband  marries  a  second 
Wife,  let  him  give  an  equal  sum,  (as  compensation) 


*  Bandhava  is  interpreted  by  Ratnakara  and  Cimutavahana  as  meaning 
uterine  brothers.  Indeed  Bandhu  as  regards  females  means  parents. 

t  Vijnaneswara  interprets  as  daughters  and  daughter’s  daugh¬ 

ters.  Colebrooke  translates  it  as  (daughter’s)  daughters. 
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for  the  supersession,  provided  no  separate  property 
have  been  bestowed  on  her ;  but  if  any  have  been- 
assigned,  let  him  allot  half. 

The  daughters  share  the  residue  of  their 
mother’s  property  after  payment  of  her  debts.  In 
their  default  the  (male)  issue. 

Yajnavalkya,  II.  143-148,  117. 

wsTnsfasiTTK’  grrtg « 

?r^rr«rT*Tt  wt! g  i 
mmfci  ^g^Tf:  ftrsHTHtrrtg  =?  n 
Htgf faartsHT^  n 

Her!  tfttn  f^tt  rrfw’wtsfh  rrg  i 

HT  T  11 

I  c,  ft,  *  •  t  l 

What  (was  given)  before  the  (nuptial)  fire, 
what  (was  given)  during  the  bridal  procession,  the 
husband’s  donation,  and  what  was  received  from 
her  brother,  mother,  or  father,  that  is  called  the 
six-fold  property  of  a  woman  (Stridhana). 

Property  of  a  woman  (Stridhana)  shall  go  to 
her  offspring;  if  she  have  no  offspring,  it  is  declared 
to  go  to  her  husband  (if  she  was  married  to  him) 
according  to  one  of  the  four  (praise-worth}')  mar¬ 
riage  forms  beginning  with  the  Brahma  form  ;  (if 
she  was  married)  according  to  one  of  the  other 
forms  it  shall  go  to  her  parents. 

(And  so  shall)  daughters  (divide  the  property) 
of  their  mother  (when  she  dies)  or  failing  daughters 
their  issue. 
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What  has  been  given  to  a  wife  by  her  loving 
husband,  that  she  may  spend  or  give  away,  as 
she  likes,  after  his  death  even,  excepting  immov¬ 
ables. 

Narada,  XIII.  8,  99  2  ;  I.  28. 

grmmtasf  yw tt'  sstsjw  g  i 

•T  rT^^UTuT^filrrl:  II 

gftepi  ^rigtnsnsrt  5jf%m  ^  1 

^UTrlT  %c{  g  W  ■mT?T5fg  II# 

wTg^T^t  fcrasj^  ftrg-.^r  i 

ssT3*:  ij^sfcra)  ^  wTsg^ft:  « 

n  ^ng  gat  frf%w  xt«r  *t  i 

7igg?ft  ^  ?TT^rt  ^fjrUrurn:  ^rtn^g:  n 

^  1  c£. 

Such  property  whether  immovable  or  other  as 
has  been  given  to  women  by  their  father-in-law, 
can  never  be  taken  away  from  them  by  the  co-heirs- 
Stridhana  goes  to  the  children,  and  the  daughter,  if 
not  betrothed,  has  a  share  in  it.  If  she  is  married 
she  shall  receive  an  honorary  trifle  only. 

The  mother’s  sister,  the  wife  of  a  maternal 
uncle,  a  paternal  uncle’s  wife,  a  father’s  sister,  a 
mother-in-law,  and  an  elder  brother’s  wife  are  de¬ 
clared  to  be  equal  to  a  mother.  If  they  have  no 


*  sumi  5  <5iNTirt  >PHT — is  the  reading  of  Gimuta- 

vahana.  It  means  that  the  unmarried  daughter,  but  not  the  married  one  gets 
maternal  wealth.  aUTtiT  has  been  interpreted  in  Bengal  to  mean  unaffianced. 
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legitimate-  son  of  the  body,  nor  (other)  son,  nor 
daughter’s  son,  nor  their  son,  their  sister’s  son,  &c., 
shall  inherit  their  property.* 

Vrihaspati,  XXV.  86-89. 

1%th  i 

wsrasn  ^TrfoSf'  11 

’spammrrerrefsra  irtf?irr:  f%t|  i 
jn^Tsfqstrm'  w?i  n 

^aifHrgrft  *rf%: 

3T?pj*ra¥r?T  «TTXt  •fttWT'TT  f%  Sfw^TTcj;  1 
5im  h 

tftsjT  R^tT  RcT  3R3JT*!T  RT  I 

Xrr^cT^fvT^T  <T*f3r§  II 

.  ffRTWTc*  VXKI  RtT  *f3*‘  W=H<f^T?r  f^RTT  I 
*r«rr$?pg;  rtq;  tit#  ^gr^TTim  11 

'3ff  «raj*5  Ref  t%f%er  ^TTTcT  RtfrTri:  %RT  I 
vm:  fcrft:  ^r^runirT  ii 

*T3|W  ?Tr(RfT^ff|?T?T  |l 


*  This  text  is  cited  i 
Vivada-Ratnakara,  but  not 
son,  &c.)  has  been  interpret 
•whom  the  woman  would 
sister’s  son,  the  husband’ 
husband’s  younger  brother. 


the  Katp'Ua 
a  the  Milaksha 

:>e  considered  e 


ru,  Smrili-Chandrika,  Mayukha, 
tra.  The  term  ?^#zn?rr ;  (sister's 
tentators  to  mean  such  relations  to 
jqnal  to  a  mother,  and  they  are  the 
the  husband's  brother’s  son,  the 
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ara  ^  af^a  atm  aa  a<*ad:  1 
aa':  *ai*a  aaT  da  fraaj  3*ftaa  aag  u 
araai  ar^m  axfa  a«r.  faa*ztsaar  1  ^ 

wg:  aansna  ftrat  aT  ana  *Nxfaa?^aa  11 
tt^Tfadi  ad  ITTW  datart  ^TTH’SrfJI'aa  I  v^s 
aa&Trar?WTa  aatr  aanartaaa  11  ■ 

*ftaxfa%  w  ^fNt  ^Tdda  aftaftfd dd  I 
faaxa  aa  aid  a  aa®'  wa'l'afq  11 
WrfaTd  ^d  actt  fa^iaa  ^ft  3TOi:  I 
farcmTd  g  aa:ag  aaa'aafrtsaraT  it 
araaT  aaa  wti:  aTaaart  gft  %aT  1 
g#axaaang  ataXT  ^TdT^T  B5f  ar&J[  ’.  II 
a  wax  aa  a  d  faax  wxaft  a  a  1 
araxa  ax'faaif  ax  ^aa  aafaara:  n 
afa  irara^;  ugat  wtaa  aaraa  aang  1 
ai fa*  afaax»a:  ^rnprafa  aaxjraxa  11 
aa  atafa  a? a  aa  axaaaa  an 
faax  arxaxsaax  aarx  a  aaaftaafaat  11 
aefx  afaa  a  ^aaaaa  afraa  aa:  , 
faa  a^grt  ax  g  a  ax  faagrt  at??  11 
aza  atfaaaTda  a^xr  §H  faaxarag  1 
axaaxfgg  ai^‘  aj\aa  afaai  faxax:  1 
arwxa  agaanax  aTaTfaa^arfa'at  n 
f  faaaxaaxa  g  ara?a  aag  asaa  i 
agga^g  gaarama  aaaxfa  ag  11 
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wfirat  sit  ftm%.  **rw*rr:  i 
«ta*rwf?r  ftwiif  irairf%rrr:  11 

q»r«*iiJi>WOTTfW  1 

*fTo  women  should  be  given  Stridhana,  accord¬ 
ing  to  their  power,  by  father,  mother,  ^husband,, 
brother,  and  kinsmen  up  to  two  thousand  Karshapa- 
nas,  excepting  immovables, 

(  Th^  second  verse  is  nearly  identical  with  Manu,  IX.  194.  For  trans- 
/  lation  see  p.  J95.) 

Whatever  is  given  to  women  at  the  time 
of  their  marriage,  before  the  sacred  fire,  which 
.  is  the  witness  of  nuptials,  is  denominated  by 
’  sages  the  property  given  before  .  the  nuptial 
fire.  / 

What  a  woman  receives  while  she  is  led  from 
her  parental  abode  to  the  house  of  her  husband  is 
called  the  property  of  a  woman  given  at  the  bridal 
procession. 

.  .  Whatever  is  given  through  affection  by  the 
mother-in-law  or  by  the  father-in-law,  on  the  occa¬ 
sion  of  her  salutation  by  touching  the  feet  is  called 
‘gains  of  amiability.’ 

Whatever  is  received  by  a  woman  after-  mar¬ 
riage  from  her  husband’s  family  or  from,  her  own 
family  is  called  '  gift  subsequent.’  Whatever  is 
received  by  a  woman  through  affection  from  the 
husband  or  the  parents  is  gift  subsequent  according 
to  Bhrigu. 

Whatever  is  received  as  price  (or  bribe)  by 
women,  (for  sending  their  husbands  to  work)  on 
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houses,  on  furniture,  on  carriages,  on  milking 
utensils,  and  on  ornaments,  is  called  Sulka.* 

Whatever  wealth  is  gained  by  the  practice 
of  mechanical  arts,  and  what  is  received  through 
affection  from  a  stranger,  therein  the  ownership 
of  the  husband  always  exists  ;  but  the  rest  is 
woman’s  property. 

By  a  married  woman  or  by  a  maiden  whatever 
is  received  from  the  husband’s  father’s  family,  from 
the  brothers,  or  from  the  parents  is  called  Saudayika. 

The  independence  of  women  who  have  received 
Saudayika  gifts  is  recognized  to  that  property ;  for 
it  is  given  by  their  kindred  for  their  maintenance, 
so  that  they  may  live  pleased.  The  power  of  women 
over  gifts  of  their  affectionate  kindred  is  declared 
both  in  respect  to  sale  and  gift,  according  to  their 
pleasure,  even  in  the  case  of  immovables. 

The  husband’s  daya  {i.e.  heritage  or  giftf)  a 
woman  may  deal  with,  according  to  the  pleasure 
when  the  husband  is  dead  ;  but  when  he  is  alive,  she 
shall  carefully  preserve  it ;  or  if  she  is  unable  to  do 
the  same  she  shall  commit  it  to  the  care  of  his 
kindred. 

A  sonless  widow  keeping  unsullied  the  bed  of 
her  lord,  and  living  with  her  father-in-law  and  others 
of  the  husband’s  family,  shall,  being  moderate,  enjoy 
until  her  death  ;  afterwards  the  heirs  shall  take. 

Neither  the  husband  nor  the  son  nor  the  father 


*  The  Chandrika  and  the  Saraswati-Vilasa  interpret  this  text  to  mean 
that  “  whatever  is  received  from  the  bridegroom,  &c.,  as  the  price  of  household 
utensils,  vehicles,  cattles,  personal  ornaments,  and  her  labour  as i§jdka.” 

t  ^T!(:  is  defined  in  the  Dayabagha  and  some  other  Co^^haiaries  as 
meaning  gift  of  the  husband.  It  seems  also  to  have  meant  that  portion  of 
the  inheritance  of  the  husband  ;'(to  the  extent  of  2,000  panas  according  to 
Vyasa)  which  the  .  widow  was  entitled  to. 
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nor  the  brothers  can  assume  power  over  a  woman’s 
properly  to  take  it  or  bestow  it. 

If  any  of  these  persons'  by  force  consume  the 
woman’s  property,  he  shall  be  compelled  to  make  it 
good  with  interest,  and  shall  be  punished. 

What  is  given  to  a  woman  with  a  fraudulent 
intent,  or  for  a  particular  object  by  their  father, 
brothers  or  husband  is  not  Stridhana. 

Stridhana  promised  by  the  husband  to  a  wife 
should  be  paid  by  the  son  as  a  debt  of  his,  if  she 
lives  with  the  family  of  her  husband,  and  not  if  she 
lives  in  the  family  of  her  father. 

After  having  paid  the  debts  and  the  affectionate 
gifts,  the  remainder  should  be  partitioned  (by  the 
sons).  Whatever  is  received  from  the  father  as 
Stridhana  by  a  woman  married  in  the  (reprehensible) 
forms  beginning  with  the  Asura,  on  failure  of 
children,  belongs  to  mother  and  father. 

In  default  of  daughters  that  heritage  (Stridhana) 
belongs  to  sons:  but  what  is  given  by  Bandhus 
(parents)  belongs  to  Bandhus;  ( i.e .,  parents  or 
brothers  or  their  children)  in  their  default  it  goes  to 
the  husband.*  Sisters  having  husbands  shall  share 
with  Bandhavas  (i.e.,  brothers.)  This  is  the  settled 
lawful  partition  of  woman’s  property. 

Katyayana,  cited  by  the  Commentators. f 

if  Him  i 

•  The  Smriti  Chandrika,  the  Parasara-Madhava  and  the  Mayukha  says, 

approMjjtacl. 

t  "ffleeecond  verse  is  cited  in  the  Ratnakara,  the  1st,  18th  and  19th  in, 
the  Parasara-Madhava,  the  rest  are  cited  in  the  Ratnakara,  KalpaUru 
MiUkshara,  &c.  -  • 
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Of  the  soilless  appointed  daughter,  when  dead, 
the  husband  is  entitled  to  the  wealth. 

Sankha-Likhita,  cited  in  the  Dayabhaga. 

*nrt^TT  wren!  1 

All  the  brothers  equally  are  entitled  to  Stridhana 
and  unmarried  sisters.* 

Sankha-Likhita,  cited  in  the  Parasa-Madhava, 
and  also  in  Dayabhaga  with  a  variation. 

if  mm  *r  vrrd  1 

■spjerim  ^  Him  m  rr^nufwfa  1 

If  an  appointed  daughter  dies  without  bearing 
a  son,  her  husband  is  not  entitled  to  her  effects  ;  it 
is  to  be  taken  by  the  brother,  f  What  is  given  by 
the  bridegroom  as  sulkti  is  taken  by  him. 

Paithinasi,  cited  in  the  Kalpataru  and 
'  ’  Parasara-Madhava. 

It  is  declared  that  Stridhana  belongs  to  the  un¬ 
married  daughter,  and  the  son  does  not  take  it. 

•  The  Dayabhaga  reads  fls?  ClsWh  'll  The 

reading  of  Madhava  has  the  merit. of  agreeing  with  Manu.  Madhava  says 
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Bat  if  the  daughter  be  married  (the  son)  gets  equal 
share  with  her  * 

Paraskara,  cited  in  the  Parasara-Madhava. 

*HT3*wTHd)?rnri  «rra>TTfiT  g  11 

Immovable  property  of  the  daughter  received 
from  parents  always  goes  to  the  brother  on  her 
dying  childless; 

Vriddha-Katyayana,  cited  in  the  Dayabhag  a 
but  not  by  any  other  commentator. 

tmr  w  11 

g  11 

WT  •ersi  ?prf  ht  11 

fomnrrt  *jg  1 

*  ssiwfsrwTs**  araffw:  H 

*5T%g’  w&e  t  xpw'  h 

That  property  which  is  received  by  an  un¬ 
married  woman  at  her  marriage,  or  afterwards 

from  her  father’s  house  or  husband’s,  is  termed 
Saudayika. 

Property  to  the  extent  of  two  thousand  panas 
should  be  given  to  the  wife.-j-  Such  property  also, 

.  •  Madhava  says,  that  daughter  here  means  sonless  daughter. 

in  the  Dayabhaga.  Colebrooke  translated  in  the  digest  as  meaning 

as  two  in  the  thousand.  That  translation  has  been  inadvertently  copied  b^ 
Dr.  Banerjea.  It  is  incorrect  according  to  all  the  commentaries,— See  Daya- 
bbaga,  Ujjvala,  Ratnakara,  Saraswati-Vilasa,  &c. 
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as  is  given  by  her  husband,  she  may  enjoy  accord* 
ing  to  her  pleasure. 

Whatever  is  given  to  the  bridegroom  at  the 
time  of  marriage  that  property  belongs  to  the  bride> 
and  should  not  be  divided  at  partition  by  the 
kinsmen. 

That  which  is  given  to  bring  the  bride  to  the 
family  of  her  husband  is  her  perquisite. 

Vyasa,  cited  in  the  Dayabhaga  - 
and  other  digests. 

gftmwTw  i 

ift#  tjfWNNpTTtjfs  II 

srerr  ^  wtn  ^  '  . 

gsrcfgr’  fT’ir  mfu  n 

gcT^TSTT  fettim  I 

*nr3TT?ri  wtht  httit  farnfa  stii 

Property  given  for  her  maintenance,  ornaments, 
property  given  to  the  bride  by  the  husband  for 
marriage,#  and  wealth  gained  from  kinsmen  are 
declared  Stridhana.  She  herself  exclusively  enjoy 
it,  her  husband  has  no  right  to  use  it,  except  in 
distress. 

Where  Stridhana  is  needlessly  wasted,  or  en¬ 
joyed  by  the  husband,  it  is  returnable  with  interest. 
The  appropriation  of  Stridhana  for  the  relief  of  a 
child  (and  other  dependents)  is  proper. 

The  property  of  a  woman  on  her  death  is  taken 
in  common  by  her  sons  and  maiden  daughters ;  in 

•  has  been  interpreted  by  Bissessara  as  meaning  property  given 

to  the  bride  by  the  husband  with  a  view  to  marriage. 
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default  of  issue,  the  husband,  the  mother,  the 
brother,  or  the  father  shall  take. 

Texts  cited  in  Dayabhaga,  Ratnakara  and 
Dayatattwa.* 

mt  ^  Tjsf  gm  fswig;  i 

g  Krt^rT;  II 

wfirsrar  t}f?r*T?tv^r*uri  i 

*T  g  ^TOT^T  II 

^rfWi^f*rarr?r‘^r  trfr=rtf^?m  n 

l^idri:  «  1  tsc-tx* 

Property  received,  on  account  of  the  husband, 
the  sons  divide :  this  is  well  settled.  Maternal 
property,  the  daughters  (take) ;  failing  them,  their 
son. 

'  Sisters  delighted  participate  in  the  paternal 
wealth.  Stridhana  should  not  be  divided  by  the 
heirs,  except  in  danger. 

Wealth  received  from  the  father,  mother, 
daughter,  brother,  children,  and  also  what  is 
received  from  the  husband  when  he  marries  again 
are  called  Stridhana. 

Vriddha-Harita,  IV.  148-150.! 


*  The  first  and  the  third  verses  are  cited  in  the  Ratnakara,  and  the 
translation  follows  the  interpretation  of  Bissessara.  The  second  is  cited  in 
the  Dayatattwa,  and  the  translation  is  that  of  B&bu  Golap  Chundra  Sircar, 

•f  The  reading  of  the  first  two  verses  is  what  appears  both  in  the  Bengal 
and  the  Bombay  Editions  of  the  collected  Sraritis.  The  reading  seems  to 
be  incorrect,  and  the  meaning  is  hardly  intelligible. 
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0  \nr5nqiw7Tt?nyi  ftHre  ?ntf 

^|f?rafs?WT^7RW^R»[  I 

Wealth  which  is  given  at  the  marriages  called 
Asura,  or  the  like,  is  to  be  taken  by  the  father  alone, 
where  the  woman  dies  without  issue.* 

Yama,  cited  in  the  Smriti-Chandrika. 


only  the  father  takes  what  is 
given  by  the  Bandhavas,  e 
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The  Joint  Hindu  Family. 

SECTION  I. 

The  Joint  Family. 

There  is  no  more  fascinating  subject  of  study 
for  the  scholar,  than  the  ancient  institutions  of  the 
original  Aryan  people.  For  the  lawyer  also,  an 
investigation  of  the  constitution  of  the  ancient 
Aryan  family  and  its  customs,  and  their  develope- 
ment  in  India  is  necessary,  having  regard  to  the 
conflicting  interpretations  of  the  law  by  the  leading 
commentators  and  modern  text-writers. 

Dr.  Schrader  in  his  “Prehistoric  Antiquities  of 
the  Aryan  peoples”  which  contains  the  result  of  the 
latest  investigation  into  the  subject  says  :  "  The 

Indo-European  family  is  best  conceived  as  resembl¬ 
ing  the  Roman  familia ,  i.e.,  as  consisting  of  the 
women,  children,  and  slaves  under  the  potestas  of 
a  single,  housemaster.  The  wife  .came  into  the 
“hand”  of  the  housemaster  by  capture  or  purchase, 
in  maims  venit ,  as  it  is  put  in  the  Roman  phrase, 
which  is  perhaps,  connected  in  fact  and  in  etymo¬ 
logy  with  the  Teut  mundium  (from  0.  H.  G.  munt 
“protection,"  “hand”  munt  boro),  which  again 
expresses  the  same  idea.  The  agnatic  exclusive¬ 
ness  of  the  Indo-European  family,  as  regards  those 
40 
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outside  it,  and  the  despotic  power  exercised  within 
its  limits  by  the  man  over  his  wives  and  children 
has  already  been  described.”  He  then  says,  that 
among  Indo-Europeans  originally  the  descendants 
of  a  common  ancestor  lived  together  after  the 
fashion  of  the  house-communities  of  the  south 
Slavonic  races  which  are  described  as  follows. 

“Such  a  house-community  consists  according 
to  Krauss’  description,  of  a  body  of  sixty  or  seventy 
members,  who  are  blood  relations,  to  the  second  or 
third  degree  “of  course  only  on  the  male  side.” 
At  their  head  is  a  house-administrator  who  is.  in¬ 
deed  paid  the  greatest  respect,  but  who  is  not  to 
be  regarded  as  the  master  and  owner  of  the  family 
property,  like  the  Roman  pater  familias.  The 
family  property  is  rather  the  joint  property  of  all 
the  male  adult  members  of  the  household.” 

The  house-community  dwells  together  indeed  ; 
but  the  real  house  ( ognistije ,  “tlfe  place  of  fire)  is 
occupied  solely  by  the  house-administrator  and  his 
family,  while  round  it,  in  a  horse-shoe  crescent,  are 
grouped  the  apartments,  which  are  only  bed  rooms 
of  the  other  members.  Meals,  which  it  is  the  business 
of  the  domac'ica  to  provide,  are  taken  in  common. 
The  men  eat  first,  then  the  women  consume  what 
is  left.” 

“That  we  are,  however,  justified  in  regarding 
this  arrangement  as  the  original  Indo-European  prac¬ 
tice  follows  from  the  fact  that  traces  of  it  have  been 
preserved  more  or  less  clearly  in  Greek  and  Roman 
antiquities  also.”. ..“It  is  amongst  the  Dorians  that 
the  original  state  of  things  is  reflected  with  especial 
distinctness.  In  Sparta  the  indivisibility  of  the 
*a%os,  which  is  not  to  be  regarded  as  a  new 
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arrangement,  but  as  the  primeval  form  of  property 
in  land,  compelled  brothers  to  live  •  together 
on  the  undivided  heritage.  The  eldest  was  indeed 
the  real  heir,  and  the  others  married 

or  unmarried,  partakers  and  sharers  in  the  use  of 
the  family  property.” 

“When  the  house-father  died,  all  his  rights 
went  to  the  eldest  son  ;  especially  were  the  women 
of  the  family,  the  mother  and  the  sisters,  under 
his  guardianship.  This  seems  to  have  been  the 
ancient  Indo-Germanic.  system.”  * 

•  It  was  for  sometime  a  matter  of  controversy . 
whether  the  primitive  Aryan  family  centred  round 
the  mother  or  the  father.  A  well- known  German 
writer  Von  Ihering  sums  up  the  conclusion  of 
latest  scholarship  on  the  matter  in  the  following  ' 
words.  "Now  there  can  not  be  the  slightest  doubt 
that  maternal  rigljt,  although  very  probably  once  iri 
vogue  among  the  Aryans,  must  have  given  place  to 
parental  right  long  before  the  Indo-Europeans  sepa¬ 
rated  from  them.  According  to  Fustel-de-Coulanges 
the  Aryans  did  not  acknowledge  any  relationship 
with  the  mother  or  her  relatives.  We  must  con¬ 
clude  that  the  maternal  right  was  quite  foreign  to 
the  Aryan  people  at  the  time  of  the  separation 
of  the  daughter  nation.  Later  on  paternal 
right  was  raised  into  .  parental  right,  the 
reconciliation  of  paternal  and  maternal  right. 
Mother,  father,  parents — herein  are  the  gradual 
stages  of  the  history  of  domestic  developments 


*  Prehistoric  Antiquities  of  the  Aryan  peoples  by  Dr.  O.  Schrader 
.  translated  by  Professor  Jevons,  p.  393-5- 
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made  known.”  *  It  is  noteworthy  that  though 
the  mother  is  considered  to  be  under  the  tutelage 
of  the  son  according  to  some  Rishis,  according 
to  Sankha-Likhita  and  Narada  as  long  as  she  is 
alive,  she  is  the  mistress  of  the  household,  and  the 
sons  are  dependent  on  her.  This,  however,  shows 
only  the  development  of  the  parental  right  in 
India.! 

As  to  ideas  of  property  the  above-named 
learned  writer  is  of  opinion  that  the  ‘notion  of 
private  property  in  land  and  soil  was  quite  un¬ 
known  to  the  Aryan  :  he  recognized  only  common 
property’,  (p.  47.)  .  . 

The  above  description  of  the  Indo-European 
family  will  help  the  reader  in  understanding  the 
law  and  customs  of  the  Hindus  on  the  subject  J  which 
I  now  proceed  to  describe. 


*  The  Evolution  of  the  Aryan  by  Rudolph  Von  Ihering,  translated  by 
H.  Druckes,  M.  P.  p.  40-41. 

t  This  shows  that  Von  Ihering  is  wrong  when  he  says,  that  “filial  affec¬ 
tion  is  not  one  of  the  characteristics  of  the  Aryans.”  The  saidwriter  may  be 
right  when  he  says,  that  the  “deposition  of  the  parents  in  favour  of  the 
eldest  son  is  found  among  the  Teutons,  “where  it  assumed  the  character  of 
a  legal  institution  established  thousands  of  years  ago”;  but  he  is  certainly 
wrong  when  he  says  that  it  is  an  original  Aryan  custom.  He  may  also  be 
right  when  be  says,  “of  two  of  the  Indo-European  nations  the  Teutons  and 
the  Slavs,  and  also  the  Iranians,  we  know,  that  children  cast  out  their 
parents  or  even  put  them  to  death."  But  he  is  certainly  wrong  when  he 
says,  that  though  no  mention  is  made  among  the  Aryans  of  the  putting  to 
death  of  old  people  in  general,  “their  casting  out  is  mentioned."  There 
ts.no  mention  of  it  in  old  Hindu  books,  nor  any  tradition  thereof.  The' 
Teutons,  after  having  separated  from  the  Indo-Aryans  and  settled  in 
countries  where  the  rigors  of  the  climate  and  the  poverty  of  the  soil  made 
the  maintenance  of  the  aged  an  unbearable  burden,  must  have  lapsed 
into  absolute  barbarism  when  they  adopted  the  customs  mentioned  above. 

t  “The  oldest  Hindu  law-givers  lay  down  the  rule  that  members  of  a 
united  family  have  a  joint  community  of  wordly  and  spiritual  interests. 
Hence  according  to  them  their  income  and  expenditure  is  conjoint,  they 
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Jointness  was  the  normal  condition  of  the 
Hindu  family  in  ancient  times.  The  original  idea 
was,  that  property,  especially  immovable  property, 
.jjgr  belonged  to  the  family,  and  was  intended  for  its 
support ;  no  member  of  the  family  had  any  right  to 
dispose  of  it  as  he  liked,  except  for  family  and 
religious  purposes.  That  seems  to  have  been  the 
law  of  the  ancient  Aryan  races.*  The  law  laid  down 
by  the  Rishis  was,  that  immovable  property  could 
.  not  be  disposed  of,  except  with  the  consent  of  all 
the  members  of  the  family,  undivided  and  divided. 
Division  was  for  the  purposes  of  enjoyment,  and  not 
for  alienation.  This  idea  was  the  governing  idea 
among  the  lawgivers.  The  priests,  however,  substi¬ 
tuted  for  it  another,  namely,  that  wealth  was  for 
sacrifices.  Manu  had  placed  the  high  ideal  of  a 
noble  life  of  poverty  for  Brahmins,  and  ordained  that 
a  ‘Brahmana.must^iot  accumulate  property  except 
for  bare  subsistence.’  “He  may  either  possess  enough 
to  fill  a  granary,  or  a  store  filling  a  grain  jar ;  or  he 
may  collect  what  suffices  for  three  days,  or  make  no 
provision  for  the  morrow.  Among  those  four  (kinds 
of)  Brahmana  householders  each  later-named  must 
be  considered  more  distinguished,  and  through  his 
virtue  to  have  conquered  the  world  more  com¬ 
pletely.  "t  It  was  this  high  ideal  which  priests  per- 


cannot  individually  act  or  bestow  gifts  or  make  loans,  nor  can  they  recipro- 

of  their  religious  duties  being  undivided,  one  member  of  the  family  only  is 
entitled  and  obliged  to  perform  them  for  the  rest.  Accordingly  in  doubtful 
cases,  it  was  held,  that  partition  of  a  family  was  proved  if  it  could  be  shown 
that  all  or  any  'of  these  criteria  of  union  were  wanting.” — Goldstuker’s 
Literary  Remains,  p.  184,  Appendix. 

*  See  in  this  connection  Mallet’s  Northern  Antiquities,  p.  277. 
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verted,  and  upon  it  based  their  doctrine,  that  wealth 
was  for  sacrifices,  and  for  sacrifices  even  the 
family  property  could  be  alienated,  and  the  old  idea 
that  all  property,  especially  immovable  property, 
belonged  to  the  whole  family,  undivided  and  divided, 
became  in  course  of  time  obsolete. 

The  original  Hindu  law  was,  that  members  of 
the  same  family  up  to  the  third  degree  should  be 
considered  as  joint,  and  after  that,  they  should  be 
considered  as  separate.  Sapinda  meant  ‘  of  the 
same  body’  and  probably  also,  ‘joint  in  food,’  and  we 
find,  that  the  ancestor,  as  well  as  the  descendants 
up  to  the  third  degree,  have  to  be  made  joint  in 
food,  given  in  Sraddha,  after  death,  as  they  were  here 
on  earth.  In  course  of  time,  as  the  idea  of  individual 
property  became  more  general,  earlier  division  was 
commended,  and  we  find  it  stated,  that  there  should 
be  division  among  brothers  on  the  death  of  the  father, 
as  separate  living  means  separate  sacrifices,,  and 
consequently  increased  merit.  Notwithstanding  this 
development  of  the  idea  of  property,  partition  of 
property,  till  after  the  third  generation,  was  very 
rare. 

Now,  according  to  the  ancient  lawgivers,  as  long 
as  the  father  lived,  the  sons  had  no  right  to  property. 
After  the  death  of  the  father,  it  will  surprise  many  to 
learn,  that  under  the  law  mother  was  the  head  of  the 
family,  and  the  sons  were  not  independent,  though 
they  had  grown  old.  After  the  parents,  the  eldest 
brother  was  the  head  and  the  only  person  who  could 
deal  with  the  family  property.  The  others  were 
dependent  members,  and  all  acts  by  them  were  of  no 
effect.  The  fight  of  primogeniture  regarding  land, 
prevailing  among  the  Aryan  races  of  Europe,  had 
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probably .  its  origin  in  this  idea  of  joint  family. 
Among  Aryans  originally  every  joint  family  was 
a  kingdom  in  itself,  and  the  law  of  primogeniture 
in  principalities  also,  had  its  origin  in  the  idea 
that  there  cannot  be  divided  rule.  The  ancient 
Hindu  law  was,  that  whatever  was  indivisible 
should  be  under  the  charge  of  the  eldest  son. 
Principalities  and  religious  endowments  came  under 
that  category.  The  managing  member  was  bound 
to  maintain  the  family,  and  to  defray  the  marriage 
expenses  of  the  daughters,  and  to  provide  portions 
for  them,  without  making  any  distinction  as  between 
his  own  children  and  the  children  of  another  copar¬ 
cener.  He  had  "  to  protect  the  shares  of  minors 
as  well  as  the  increments  thereon,”  to  maintain  the 
incapable^  and  infirm  members  and  their  clildren, 
even  those  of  improper  habits,  excepting  the  faiita 
and  the  children  born  of  members  while  fatita. 
He  was  Swami  or  Prabhu,*  because  on  him  were 
the  burden  and  the  responsibility  of  preserving 
the  property,  of  performing  the  duties  of  the  family, 
sacrifices  and  ceremonies,  and  of  representing  the 
family  in  its  worldly  dealings  with  other  people. 
Every  member  was  entitled  to  enjoy  the  profits  of 
the  family  property  equally.  The  managing  member 
could  not  reap  any  personal  advantage  for  his 
labour.  He  could  not  accumulate  separate  property 
for  himself,  out  of  the  profits.  His  duty  was  to 
protect  the  family,  to  maintain  them,  and  to  advance 


*  The  usual  legal  term  Karta  is  not  to  be  found  in  the  Smritis  or  the 
commentaries.  The  frequent  use  of  it  by  learned  lawyers  of  our  Courts  h»j 
substituted  it  for  the  proper  word  Swami. 
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their  hapjjfo&ss.  Pie  was  either  the  father  or  the 
senior  brother,  and  it  was  the  duty  of  the  junior 
members  to  honor  him,  and  obey  him.  If  he  acted 
in  a  way  as  not  to  deserve  honor  or  obedience,  there 
was  a  disruption  of  the  family.  Joint  members  have 
one  mess  and  one  fire  and  worship,  the  managing 
member  performing  the  Yajnas  for  the  whole  family. 
Those  that  are  separate  have  separate  fire,  and  .must 
perform  the  five  Yajnas.  It  is  possible  to  have  the 
same  mess  and  still  be  separate,  as  to  be  join?  and 
still  have  separate  mess.  This  was  the  old  rule. 

The  idea  of  joint  family,  as  found  among  the 
Law-givers,  was,  as  I  have  stated.  But  in  actual 
every  day  life  the  state  of  things  was  often  very 
different.  The  law  of  succession  is  defined  as  the 
law  which  regulates  the  disputes  of  brothers  after 
the  father’s  death.  Partition  among  brothers  was  as 
frequent  as  their  living  together.  “  As  long  as  the 
brothers  are  joint  in  the  performance  of  religious, 
duties,  in  food,  houses,  cattle,  fields,  servants,  giving, 
and  reciving,  income  and  expenditure,”  they  are 
joint.  Members  of  joint  family  could  fiot  give  evi¬ 
dence,  or  become  sureties  for  each  other  or  could  -not 
give  or  receive  from  each  other  any  property. 
When  we  find  them  acting  sparately  in  all  the  above 
matters,  when  they  “  keep  their  income,  expenditure 
and  mortgages  distinct,  and  engage  in  mutual 
transactions  in  money-lending  or  engage  in  trading 
separately,  they  are  undoubtedly  separate,”  though 
there  has  been  no  deed  of  partition.  The  idea,  that 
until  there  has  been  an  actual  division  of  property 
the  family  should  be  considered  joint,  and  should 
have  the  right  of  survivorship  as  amang'themselves,  ‘ 
is  not  to  be  found  in  the  Smritis.  Indeed  the  prin- 
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ciple  of  survivorship  is  a  principle  eniflfisated  by 
acute  commentators  like  Vachaspati-Misra  and 
others,  who  improved  upon  the  theory  propounded  by 
Vijnaneswara,  in  order  to  reconcile  the  conflicting 
rules  about  the  inheritance  of  widows  and  daughters. 

•Jj*  They  say,  the  rule  of  inheritance  about  widows 
succeeding,  applies  only  when  one  has  any  property 
of  his  own.  But  when  he  is  a  member  of  the  joint 
family,  it  can  not  be  predicated  what  part  of  the 
property  is  his,  and  the  property  on  his  death  remains 
with  the  family.  The  idea  that  property  belonged 
to  the  family  is  as  ancient  as  the  Vedas,  and  pro¬ 
bably  older  than  they.  But  the  introduction  of  the 
principle  of  survivorship  to  make  the  conflicting 
rules  of.  the  Smritis  agree,  shows  want  of 
knowledge  of  the  history  of  the  law.  (Vide  the 
chapter  on  inheritance).  We  find  no  indication  in  the 
Smritis  of  one  rule  of  succession  for  joint  property 
and  another  for  separate  property,  except  in  the 
case  of  reunited  brothers.  We  have  seen  that 
the  daughter  of  the  sonless  man  took  his  share 
of  the  property,  as  a  son,  being  of  the  same  gotra 
with  him.  We  have  seen  how  the  widow  came  to  be 
allowed  the  enjoyment  of  the  share  of  the  husband’s 
undivided  property.  We  have  also  seen  how  and  why 
the  law  of  succession  was  changed  by  Yajnavalkya 
and  Vishnu.  These  law  givers  did  not  contemplate 
two  -different  rules  of  succession.  But  it  appears 
that  their  attempt  to  modify  the  law  ended  not  in 
giving  greater  rights  to  the  widow  and  the  daughter, 
but  in  wholly  taking  away  their  rights.  Their  rule 
does  not  seem  to  have  been  popular,  and  the  com- 
•mentators  before  Vijnaneswara  nearly  ignored  it. 
Vijnaneswara  and  his  followers  applied  it  to  divided 
.  '  4‘ 
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members  of  a  family.  Jointness  was  the  normal 
condition  of  the  Hindu  family,  and  separation  was 
the  exception.  The  widow  and  the  daughter  could 
therefore  succeed,  only  in  the  not  very  common  case 
of  division  among  brothers.  Thanks  to  the  ingenuity 
of  the  Naiyayic  Gimutavahana,  Bengal  got  the  wrong 
law  of  the  commentators  of  the  northwest  amended, 
by  subtlety  as  great,  if  not  greater  than  theirs. 
Indeed  the  law  of  Yajnavalkya  and  Vishnu  was  in 
reality  established  by  Gimutabahana  by  a  pro¬ 
cess  which  would  have  seemed  quite  strarjge  to 
those  old  lawgivers.  Gimutavahana  succeeded 
where  they  failed.  But  he  succeeded,  it  should  be 
remembered,  only  because  his  law  was  accepted  by 
the  English  judges.  Otherwise  he  too  might  have 
failed  like  the  great  law-givers  whom  he  followed. 

Sale  and  mortgage  of  joint  property  could  only 
be  made  by  the  managing  member  of  the  family  for 
the  purposes  of  the  family  only.  Sale  of  immovable 
property  could  never  be  made  except  for  the  support 
of  the  family.  Any  member  other  than  the  head  of 
the  family  could  not  either  sell  or  mortgage  the 
joint  property,  or  even  his  own  share.  In  cases  of 
extreme  urgency  only,  he  could  deal  with  joint 
property.  Sale  or  mortgage  of  one  share  or  separate 
dealing  with  property  meant  separation.  Therefore, 
if  one  made  a  sale  or  mortgage  of  his  share, 
it  only  meant  that  there  was  separation. 
We  find  in  Narada  that  dealings  by  dependent 
persons  are  void.  Dependent  persons  are  there 
defined  as  sons,  as  long  as  both  parents  are  alive, 
and  also  younger  brothers  living  with  their  eldest 
brother  as  Swami  or  Prabhu.  When  the  members  of 
a  joint  family  are  considered  independent,  dealing 
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with  their  own  shares,  it  would,  under  the  law  of 
Narada  and  Vrihaspati,  constitute  partition.  In  fact, 
as  will  be  apparent  from  the  texts  cited  in  this 
chapter,  there  is.  no  indication  in  the  Smritis  of  the 
idea,  that  the  members  of  a  joint  family  had  no 
definite  interest  in  property,  before  partition.  Indeed 
it  is  an  idea  of  the  commentators,  invented  for  a 
very  different'  purpose.  The  courts  of  the  country 
have  fallen  into  a  great  error,  in  applying  this  idea 
to  alienation  of  property. 

We  have  seen  what  the  law  according  to  the 
Rishis  is.  We  have  now  to  consider  the  law  as  in¬ 
terpreted  by  the  commentators  and  the  judges.  The 
Mitakshara  citing  a  text  of  Gautama,  considered  by 
some  to  be  spurious,  to  the  effect  that  ownership  is 
by  birth,  lays  down,  that  the  son,  on  birth,  acquires 
equal  rights  with  the  father,  in  ancestral  property.  It 
also  defines  daya  or  heritage  to  be  property  to  which 
one’s  right  accrues  by  reason  only  of  relationship  with 
the  last  owner.  Daya  is  next  divided  into  Sapra- 
tibandha  or  obstructed  and  Apratibandha  or  unobs¬ 
tructed.  Obstructed  heritage  is  so  called,  because 
the  accrual  to  the  right  to  it  is  obstructed  by  the 
existence  of  the  former  owner..  It  is  property  which 
is  inherited  on  the  death  of  the  last  owner.  U  110b- 
structed  heritage  is  that  in  which  the  existence  of 
the  former  owner  is  no  obstruction  to  the  accrual 
of  the  right,  i.e.,  where  by  birth  right  is  acquired. 
Vijnaneswara  does  not  discuss  the  matter  further.  He 
only  says,  further  on, that  the  rule  of  succession  begin¬ 
ning  with  the  wife  applies  only  to  the  separated 
man.  There  is  no  indication  of  the  rule  of  survivor 
<ihip  in  it.  But  from  what  is  stated  above,  subtle 
commentators  like  Vachaspati  Misra,  who  followed 
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him,  deduced  the  principle,  that  in  joint  ancestral 
property  the  interest  of  the  coparceners  could  not 
be  predicated  till  partition,  and  that,  till  then,  they 
had  no  alienable  interest  as  a  consequence.  These 
principles  have  been  recognized  by  our  courts  as  the 
guiding  principles  of  the  law  of  joint  family  property, 
how  far  correctly,  the  reader  of  these  pages  will 
judge. 

The  Privy  Council  have  defined  the  charac¬ 
ter  of  joint  family  and  joint  property  in  the  following 
words  :  “  According  to  the  true  notion  of  an  undiv- 
ded  family  in  Hindu  law,  no  individual  member  of 
that  family,  whilst  it  remains  undivided,  can  predi¬ 
cate  of  the  joint  and  undivided  property,  that  he, 
that  particular  member,  has  a  certain  definite  share. 
No  individual  member  of  an  undivided  family  could 
go  to  the  place  of  receipt  of  rent,  and  claim  to 'take 
from  the  collector  or  receiver  of  the  rents  a  certain 
definite  share.'  The  proceeds  of  undivided  property 
must  be  brought,  according  to  the  theory  of  an  un¬ 
divided  family,  to  the  common  chest  or  purse,  and 
then  dealt  with  according  to  the  modes  of  enjoyment 
by  the  members  of  an  undivided  family”  ( i)i  It  would 
follow  from  the  above,  that  the  individual  interest 
of  a  coparcener  is  not  alienable.  This  principle 
was  recognized  in  all  the  Courts  of  .  hidia  as  good 
law  for  many  years,  but  in  recent  years  ,it  has  been 
greatly  modified  by  the  decisions,  as  we  shall 
presently  see.  We  have  already  seen,  that  the  son 
on  birth  acquires  an  equal  interest  with  the  father  in 
the  entire  ancestral  property,  and  it  has  been  held, 
that  an  adopted  son  also  acquires  such  right  from 

(i)  Appovier  *.  Rama  Subbaryan,  11  Moore,  75,  at  p.  89,  90. 
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the  date  of  adoption  (1).  A  member  of  a  joint  family 
may  hold  separate  property,  which  will  be  considered 
as  obstructed  heritage  to  which  the  ordinary  inci¬ 
dents  of  ownership  and  the  rules  of  inheritance  will 
apply.  (2).  Separate  property  of  a  coparcener  is 
his  self-acquired  property.  It  had  been  held  that 
property  inherited  from  maternal  (3)  or  paternal 
relations  (4),  as  obstructed  heritage,  though  it  is  not 
self-acquired  property,  is  separate  property.  But 
these  latter  rulings  must  be  considered  as  overruled 
by  the  Privy  Council  in  the  most  recent  case  on  the 
question,  who  have  held  that  in  property  inherited 
from  a  maternal  grandfather  and  also  in  self-acquir¬ 
ed  property  of  the  father  inherited  by  sons  living 
as  members  of  a  joint  family,  the  rule  of  survivor¬ 
ship  applies  (5).  According  to  the  Smritis  and  the 
commentaries  however,  it  is  only  in  property  derived 
from  the  paternal  grandfather  that  sons  have  equal 
rights  with  the  father,  and  to  such  property  the  rule 
of  survivorship  strictly  applies.  Colebrooke’s  trans¬ 
lation  of  the  passage  of  the  Mitakshara  dealing 
with  this  subject  runs  as  follows  : — “  Property  in 
the  paternal  or  ancestral  estate  is  by  birth.”  The 
correct  translation  should  be  “property  in  the  pater¬ 
nal  or  grand  paternal  estate  is  by  birth.”  (qfat  ^ 

It  is  this  erroneous  translation  that 
has  been  the  cause  of  the  difficulty  which  has 

(1)  Rungama  v.  Atchama,  4  Moore  1.  (2)  Katama  Nalcliiar  r.  Raja 

of  Shivagunga,  9  Moore  5.59.  Maharaj  Lungaru  v.  Virapratapa,  5  Mad. 
II.  C.  31.  (3)  Jasoda  Koer  z-.  Sheo  Persbad  Sing,  17  Cal.  33.  Saminudha 
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arisen  about  the  true  nature  of  ancestral  proper¬ 
ty.  It  has  been  correctly  held  bythe  Calcutta 
and  Bombay  High  Courts  that  ancestral  pro¬ 
perty  in  the  hands  of  divided  cohtparceners  after 
partition  continues  to  be  ancestral  (i).  It  is  dif¬ 
ficult  to  see,  how  it  can  be  otherwise.  Property 
may  be  obstructed  heritage  and  still  ancestral.  Some¬ 
how  a  meaning  has  been  given  to  the  word  ‘obstruct¬ 
ed’  which  was  never  contemplated  by  Vijnaneswara. 
Self-acquired  or  separate  property  of'  the  grand¬ 
father  is  ancestral,  when  it  is  inherited  by  the  father 
(2).  Property  obtained  by  gift  or  by  will  from  the 
grandfather  by  the  father  has  been  held .  in  Bengal 
and  Madras  to  be  ancestral  (3).  In  Bombay  it  has 
been  held,  that  property  acquired  by  the  grand¬ 
father  with  very  remote  aid  from  ancestral  funds, 
is  self-acquired,  and  if  left  by  him  by  will  to  his  son, 
on  terms  showing  that  he  should  take  an  absolute 
estate,  loses  its  character  of  ancestral  property 
in  the  hands  of  the  son  (4).  But  in  Madras,  it  has 
been  held,  that  in  respect  of  self-acquired  property 
of  the  grandfather,  in  case  of  a  bequest,  it  is  a 
question  of  intention  whether  it  was  to  preserve  its 
character  as  ancestral  property  or  to  be  considered 
as  self-acquired,  though  the  presumption  is  that  it 
was  intended  to  descend  as  ancestral  property  (5). 
The  distinction  made  by  the  Bombay  High  Court  is 
consonant  to  modern  ideas,  and  will  probably  be 
given  effect  to,  in  other  Courts,  but  it  is  against 

(1)  Adur  Mony  v.  Chowdry  Shibnarayan,  3  Cal.  I.  Chatoorbhooj  v. 
Dharamsi,  9  Bom.  43S. 

(2)  Raja  Ram  Narayan  v.  Perlum  Singh,  20  W.  R.  189. 

(3)  Muddun  v.  Ram  Bakas,  6  W.  R.  71.  Tara  v.  Reebram,  3  Mad. 
H.  C.  50.  See  Nanomi  Babuasin  v.  Madan,  13  Cal.  5. 

(4)  Jugmohun  Das  tf.'Mangal  Das,  10  Bom.  285. 

(5)  Nagalingam  v.  Ram  Chandra,  24  Mad.  429. 
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the  strict  letter  of  Hindu  law.  In  a  subsequent 
case  where  the  father  had  bequeathed  his  self- 
acquired  property  jointly  to  his  wife  and  his  three 
sons  who  afterwards  separated,  but  one  of  the 
sons  continued  joint  with  his  mother  and  took  her 
share  by  survivorship,  it  was  held  by  the  Bombay 
High  Court,  that  such  share  was  ancestral  property, 
as  it  had  originally  formed  part  of  the  father’s 
estate.  (1)  The  principle  laid  down  here  is  analo¬ 
gous  to  the  principle,  that  property  obtained  by  a 
widow  for  maintenance  or  on  partition  retains  its 
character  of  being  ancestral  when  it  reverts  to  the 
heirs  on  her  death,  which  has  been  laid  down  by  the 
Calcutta  High  Court  in  a  recent  case.  (2)  Property 
purchased  with  the  income  of  the  proceeds  of  the 
sale  of  ancestral  property,  (3)  or  with  ancestral 
movables,  (4)  or  with  money  borrowed  on  the 
security  -  of  ancestral  property  15)  as  well  as  any 
accretions  to  or  improvements  of  ancestral  property 
by  the  efforts  of  one  member,  has  all  the  incidents 
of  ancestral  property  attached  to  them'.  (6)  Pro¬ 
perty.  acquired  by  the  father,  from  the  income  of  the 
ancestral  property  before  the  birth  of  the  son,  is 
ancestral  property  in  ' which  the  afterborn  son  has 
equal  interest  with  the  father.  (7) 

The  time  of  the  birth  of  the  son  is  immaterial 
when  the  father  inherits  property  from  the  grand- 

(1)  Nanabhai'i’.  Achratbai,  12  Bom.  122. 

(2)  Beni  Parshad  v.  Puran  Chand,  23  Cal.  262. 

(3)  Shudanund  Mahapatter  ».  Bonomalee,  6  W.  R.  256.  Ramanna  i>. 
Vocata,  II  Mad. '246. 

(4)  Shamnarain  v.  Rughoobur,  3  Cal.  508. 

(5)  Sbib  Persad  v.  Kullunder,  I  Sel.  Rep.  76. 

(6)  Sheodyal  v.  Jadunath,  9  W.  R.  61. 

C7)  Jugomohun  Das  v.  Sir  Mangal  Das,  10  Bom.  528. 
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father,  or  when  he  gets  ancestral  property  by  parti¬ 
tion,  or  makes  additions  to  ancestral  property  from 
its  income,  as  regards  the  interest  taken  by  -the 
son  as  against  the  father  ;  but  it  is  very  material 
when  there  is  an  alienation  by  the  fathei,  as  we 
shall  afterwards  see. 

Ancestral  zemindary  held  by  one  member  of  the 
family,  confiscated  by  Government  and  granted"  to 
another,  becomes  self-acquired  property,  (i)  except 
when  the  contrary  intention  appears  from  the  grant 
(2).  A  mere  grant  by  the  Government,  when  it  is 
in  recognition  of  old  title,  does  not  change  the 
character  of  the  property,  (3)  nor  when  title  ia 
acquired  by  one  member  of  the  family  by  forcible 
dispossession  of  another.  (4) 

Whether  savings  and  accumulations  are  an¬ 
cestral  or  self-acquired  property  is  a  question  of 
some  difficulty.  That  all  savings  after  the  birth  of 
the  son  belong  to  him  equally  with  the  father,  seems 
clear.  But  as  regards  savings  and  accumulations 
before  the  birth  of  the  son,  they  should  follow  the 
rules  about  them  in  the  case  of  the  widow.  Until 
otherwise  disposed  of  before  the  birth  of  the  son, 
they  become  joint  property.  But  as  in  the  case 
of  the  widow,  whether  unsecured,  creditors  of  the 
father  can  follow  property  acquired  from  the  savings, 


(1)  Kathama  Natchier  v.  Raja  of  Shivagunga,  9  Moore  539.  Beer 
Pertab  v.  Maharaja  Rajeiider,  12  Moore  1,  Venkatarayuda  v.  Venkat.ara- 
mayya  15  Mad.  284,  Gouri  Shunker  v.  Maharaja  Bulrampore  6  I.  A.  I. 
Golab  Das  ».  Collector  of  Iarat,  6  I.  A.  54.  Pirthi  Pal  e.  Jewaher  Sing,  14 
A.  37- 

(2) .  MohantGovind  Rao  v  Sitaram,  21  All.  53. 

(3)  Narayana  v.  Chengalamma,  10  Mad.  1 . 

(4)  Yanumula  v.  Yanumula  Boochia  13-Moore,  333, 
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and  for  debts  incurred  before  the  birth  of  the  son, 
has  never  been  decided.  But  in  the  case  of  a 
Polygar  in  Madras,  it  was  held  that  his  creditors 
could  follow  property  purchased  by  him  from  the 
savings.  (1)  The  case  of  impartible  property  is  how¬ 
ever  considered  different  from  ordinary  joint  family 
property.  Though  it  may  be  joint  family  property, 
yet  for  the  time  being  the  holder  is  entitled  to  dis¬ 
pose  of  the  •  income  as  he  pleases.  It  has  been 
held  that  the  savings  constitute  his  separate 
property.  (2) 

Again,  property  acquired  by  the  members  of  a 
'joint  family,  when  there  is  a  nucleus  of  joint  pro¬ 
perty,  with  the  aid  of  such  property,  or  by  their 
joint  labour  is  joint  property.  (3)  It  makes  no  differ¬ 
ence  whether  the  property  stands  in  the  name  of 
one  or  of  all,  (4)  or  that  the  form  of  conveyance 
would  make  the  members  of  the  family  tenants-in- 
common  and  not  joint  tenants.  (5)  But  where  there 
is  no  nucleus  of  property  derived  from  the  grand¬ 
father,  the  acquired  property  can  not  be  ancestral 
property.  (6) 

The  difference  between  a  partnership  and  a 


(1)  Kotta  Rama  Sami  v.  Bangari,  3  Mad.  145. 

(2)  Neelkristo  v.  Beer  Chunder,  12  Moore,  540.  Maharajulungaru  v . 
Virapratapa,  5  Mad.  H.  C.  31.  Luchmuna  Row  ».  Terimul  Row,  4  Mad. 

(3)  Rampershad  r>.  Sheochurn,  10  Moore,  490.  Radkabai  «.  Nanaran, 
3  Bom  151.  Prankristo  ».  Bhagiruthee,  20  W.  R.  158,  Lakshmun  v. 
Jamnabai,  6.  Bom.  sis. 

(4)  Jawala  Buksh  *.  Dharam  Sing,  to  Moore  530.  Musmut  Cheefn 
*■  Babu  Miheon  Lai,  n  Moore  369.  Toondun  Sing  r.  Poknnrayan,  «  W. 
R.  199.  Prankristo  v. '  Bhagccrutee,  20  W.  R.  15S.  Piuirrumdas  r.  Shama 
Sundary,  3  Moore  229.  Umrithnntb  v.  Gourinath,  13  Moore  ;.|2. 

(5)  Poker  Mull's  goods,  23  Cal.  980. 

(6)  ChaUurbhooj  u.  Dharamsi,  9  Bom 

42 
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joint  family  was  considered  in  several  cases,  (i) 
A  partnership  is  dissolved  by  the  death  of  one  of 
its  members  whereas  a  joint  family  can  be  broken 
up  only  by  partition.  In  a  partnership  there  is  no 
right  of  survivorship.  A  joint  family  differs  from 
a  partnership,  as  well  as  a  strict  joint  estate,  in  which 
the  joint  tenants  only  and  not  their  heirs  take 
by  survivorship,  inasmuchas  there  is  survivorship 
as  between  the  members  of  a  joint  family  with  the 
right  of  their  male  descendants  to '  take  their 
places.  The  points  of  difference  are  numerous, 
and  will  appear  clear  to  the  reader  -on  a  considera¬ 
tion  of  the  true  nature  of  joint  family  property. 
A  trading  business  may  be  joint  family  property 
with  all  its  incidents,  the  managers  possessing  some¬ 
times  greater  powers  than  the  ordinary  Kurta, 
because  of  the  exigencies  of  trading.  (2)  In  a 
recent  case  (3)  it  was  held  by  the  Calcutta  High 
Court,  that  “  a  trade  like  other  personal  property  is 
descendible  amongst  Hindus,  but  it  does  not  follow 
that  a  Hindu  infant  who  by  birth  or  inheritance, 
becomes  entitled  to  an  interest  in  a  joint  family 
business  becomes  at  the  some  time  a  member  of 
the  trading  partnership  which  carries  on  the 
business.  He  can  only  become  a  partner  by  a  con¬ 
sentient  act  on  the  part  of  himself  and  his  partners, 
and  it  was  on  this  ground  held  by  the  late  Supreme 
Court  of  Calcutta  that  “  an  infant  of  tender  years, 
whose  name  was  used  in  a  partnership  business, 
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need  not  be  joined,  as  a  co-plaintiff  in  a  suit  by  the 
father  to  recover  a  trade  debt.”  (1)  It  has  been 
held,  that  a  minor  co-sharer  is  not  personally  liable 
for  the  debts  incurred  in  carrying  on  the  trade,  but 
his  own  share  is.  liable.  (2)  .  It  has  been  held  in 
Madras,  that  the  maker  of  a  promisory  note  being 
a  member  of  an  undivided  family,  even  though  he 
is  not  the  manager  when  he  had  borrowed  for  the 
benefit  of  the  family,  and  the  transaction  had  been 
•  assented  to  by  his  uncle,  the  uncle  as  well  as  his 
sons  were  liable  and  could  be  sued  on  the  note.  (3) 
In  a  recent  case  in  Bombay  it  has  been  held,  that, 
where  a  debt  due  to  one  member  of  a  joint  family 
has  been  paid  by  the  debtor  to  another  member, 
the  question  whether  such  payment  operates  as  a 
discharge  depends  on  the  circumstances' under 
which  it  was  made,  and  that  when  two  members 
managed  the  family  property  for  the  common  bene¬ 
fit,  and  the  bond  was  given  in  consideration  for  a 
previous  bond  in  the  name  of  one,  the  other  was 
bound  by  the  discharge  of  the  first  bond.  (4) 

In  case  of  dispute  it  is  sometimes  a  matter  of 
great  difficulty,  having  regard  to  the  rule  established 
by  our  courts,  that  a  man  may  possess  joint  as  well 
as  separate  property  at  the  same  time,  to  ascertain, 
whether  property  is  actually  joint  or  separate.  In 
ancient  times  the  question  of  self-acquisition  was 
seldom  raised.  It  would  be  enough  to  show,  that  a 


(1)  Petum  Doss  v.  Ramdhone,  Taylor,  279. 

(2) '  Joykislo  Cowar  v.  Nittyanand,  3  Cal.  73*>.  Siifflalbahi  v.  Someshtvara 
Bom.  40. 

;  (3)  Krishna  Ayyar  v.  Krishnasami  Ayyar,  23  Mad.  597* 

(4)  Gurushantappa  v,  Chanmallapa,  24  Bom.  123, 
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family  was  joint  in  food  and  worship,  for  establish¬ 
ing  that  the  property  owned  by  its  members  was 
joint.  It  is  undoubtedly  upon  the  party  alleging  self¬ 
acquisition  in  such  a  case  to  prove  it.  The  diffi¬ 
culty  has  arisen  from  the  fact,  that  it  has  been  held 
by  oar  courts  that  a  family  may  be  joint  in  estate 
while  separate  in  food  and  worship.-  (i)  According 
to  the  Rishis,  separation  in  estate  is  constituted  by 
separation  in  food  and  worship.  The  difficulty 
is  thus  a  creation  of  modern  ingenuity.  Our 
Courts  have  held,  that  in  a  joint  family  “the 
presumption  of  law  is  that  all  the  property 
they  were  possessed  of  was  joint  property  unto 
it  was  shown  by  evidence  that  one  member 
was  possessed  of  separate  property  ”  (2)  and 

that  if  a  member  “was  found  to  be  in  posses¬ 
sion  of  any  property,  the  family  being  presumed  to 
be  joint,  the  presumption  would  be,  not  that  he  was 
in  possession  of  it  as  separate  property  acquired 
by  him,  but  as  a  member  of  the  joint  family.”  (3)  It 
will,  however,  be  necessary  to  show  that  the  family 
“  was  at  some  antecedent  period,  not  unreasonably 
great,  living  in  joint  estate,”  (4)  and  that  there  was 
a  nucleus  of  ancestral  property  from  which  the 
property  might  have  been  acquired.  (5)  The  tend¬ 
ency  of  recent  cases  has  been  to  regard  the  pre¬ 
sumption  as  of  a  rather  weak  character,  especially 
when  the  parties  are  not  nearly  related  to  each 

(1)  Neelkristo  Deb  v.  Beerchunder,  12  Moore  540,  Naragunty  v. 
Vengama,  9  Moore,  92. 

.  (2)  Dharamdas  v.  Shama  Sundari,  3  Moore,  229. 

(3)  Taruck  Chunder  «.  Joodhesteer,  19  W.  R.  178. 

(4)  Seogolam  v.  Burra,  10  W.  R.  198. 

(5)  Prankristo  v.  Bhagirutee,  20  W.  R.  158. 

Moolji  v.  Gokuldas,  8  Bom.  154. 
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other,  and  when  one  member  has  been  dealing  with 
property  in  his  possession  as  his  own,  and  incurring 
liabilities  in  respect  of  it  "in  his  own  account,  (i) 
(See  the  section  on  partition). 

It  has  recently  been  held  in  Calcutta,  that  when 
the  widow  of  a  brother  makes  an  application 
for  letters  of  administration,  which  is  opposed  by 
the  surviving  brother  on  the  ground  of  jointness, 
the  question  of  joint  or  separate,  need  not  be  gone 
into,  and  the  widow  is  entitled  to  the  ■  certificate 
which  can  affect  only  separate  property.  (2)  This 
decision  is  calculated  to  place  joint  coparceners 
in  a  very  difficult  position,  as  they  may'  have  to  sue 
the  widows  as  plaintiffs,  and  the  question  of  onus 
has  become  more  difficult  than  it  was  before. 

We  have  next  to  deal  with  the  rights  of  indi¬ 
vidual  members  of  a  joint  family,  and  the  powers  of 
the  manager.  The  difference  between  the  Mita- 
kshara  school  and  the  Bengal  school,  as  to  the 
rights  of  individual  members  is  of  a  radical  character. 
The  commentators  of  the  Mitakshara  school  are 
sifpsrfaw  wBRtff  and  the  commentators  of  the 
Dayabhaga  school  are  vrffsmr  srenuft,  i.  e.,  a 
Mitakshara  coparcener  has  indivisible  right  to  the 
entirety  with  its  incidents  of  survivorship,  and  in¬ 
alienability,  whereas  a  Bengal  coparcener  is  an 
ordinary  tenant  in  common  having  right  to  a  definite 
share. 

As  regards-  the  mode  of  enjoyment  by  copar¬ 
ceners  and  the  powers  of  the  manager,  the  differ- 

(1)  Murari  v.  Mukund,  I  5  Bom.  201.  Bodh  Sing  v.  Gunosh,  19  \V,  R. 

356. 

(2)  Raghuhur  Hazra  *.  Bahadoor  Hazra,  3  C.  W.  N.  CCLXXVII. 
Raghunath  Miaser  «.  Pato  Koer,  6  C.  W.  N.  p.  345. 
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ence  between  the  two  schools  is  great,  when*  the 
family  consists  of  father  and  sons.  Under  the  Bengal 
school,  sons  have  no  rights  in  ancestral  property 
except  a  right  to  maintenance  Early  in  the  last 
century  it  was  for  some  time  thought  that  the  father 
had  no  right  to  make  an  unequal  partition  among 
sons.  But  the  question  was  finally  decided  in  favour 
of  the  father’s  absolute  power  under  the  Daya- 
bhaga  school  in  1831.  (1)  Under  the  Mita- 
kshara  school  the  father  is  the  manager  of  a  joint 
family  who  cannot  be  removed  from  the  manage¬ 
ment  except  by  partition,  who  has  full  right  to  dis¬ 
pose  of  the  income  as  he  likes,  but  not  to  make 
alienations,  except  for  family  necessity,  and  whose 
debts,  if  not  contracted  for  immoral  purposes,  are 
binding  on  the  sons.  The  difference  between  the 
two  schools  is,  however,  but  little  when  the  family 
consists  of  brothers  and  nephews,  and  the  observa¬ 
tions  made  below  apply  to  both  the  schools.  It 
follows  from  the  very  nature  of  a  joint  Hindu  family, 
that  under  the  Bengal  school  as  under  the  Mita- 
kshara  school  that  as  long  as  the  family  is  joint, 
“no  individual  member  of  the  family  could  go  to 
the  place  of  receipt  of  rent,  and  claim  to  take  from 
the  collector  or  receiver  of  the  rents  a  certain 
definite  share.  The  proceeds  of  undivided  property 
must  be  brought,  according  to  the  theory  of  an 
undivided  family,  to  the  common  chest  or  purse, 
and  there  dealt  with  according  to  the  modes  of 
enjoyment  by  the  members  of  an  undivided  family. ”(2) 

(>)  Juggo  Mohun.i.  Nemoo,  Morton,  90.  Motee  Lai  v.  Mitterjeet,' 6 
S.  D.  73. 

(2)  Appovier  v.  Rama  Subba,  11  Moore  S9  ;  8  W.  R.  1,  P.  C.  Chuckjln 
v.  Poran,  9  W.  R.  483. 
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The  decisions  mentioned  before  about  what 
constitutes  joint  family  property  and  accretion  to  it 
as  well  as  about  the  presumptions  about  it  apply 
equally  to  Dayabhaga  and  Mitakshara  families. 

/.  All  members  of  a  joint  family  have  equal  rights 

•  of  enjoyment,  a  brother  and  his  many  sons  being  each 
entitled  to  equal  enjoyment  with  a  sonless  brother. 
The  marriage  expenses  of  daughters  are  to  be 
borne  by  all  the  brothers,  without  regard  to  the 

*  number  of  daughters  each  brother  has  got.  The 
managing  member  or  a  surviving  coparcener  is  under 
the  obligation  to  perform  the  marriage  ceremony 

|  of  the  daughter  of  an  undivided  coparcener,  dead 
;  or  living,  and  it  has  been  held  that  in  case  of  refusal 
;•  or  neglect  the  mother  of  the  'daughter  may  give  her 
;  in  marriage  and  sue,  the  manager  for  the  money 
expended  for  the  purpose.  (2)  It  would  be  mis- 
■  feasance  if  the  manager  spends  more  upon  himself 
and  his  children  than  upon  his  brothers  and  their 
children,  and  he  should  be  made  to  account  for 
such  conduct.  But  the  courts  will  probably  in  such 
a  case  leave  the  parties  to  their  remedy  by  partition. 
It  was  for  some  time  doubted  whether  the  manager 
of  a  joint  family  was  liable  to  give  an  account.  It 
Tias,  however,  been  finally  decided,  that  he  is  so 
liable  both  under  the  Mitakshara  as  well  as  under  the 
Bengal  school.  (2)  In  the  case  of  Abhoy  Charan, 
the  late  Mr.  Justice  Dwarka  Nath  Mitter,  speaking 
of  the  liability  of  the  manager,  laid  down,  that  he 
is  certainly  liable  to  make  good  to  them  (the  co¬ 
parceners)  their  shares  of  all  sums  which  he  has 

(1)  Vaikuntam  Kallapiran,  23  Mad.  512. 

(2)  Abhay  Chandra  v.  Pyari,  5  B.  L,  R.  347.  Damodar  Das  v.  Ultamram, 
17  Bora,  271*  Krisna  v,  Subanna,  7  Mad,  564. 
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misappropriated,  or  which  he  has  spent  for  purposes 
other  than  those  in  which  the  joint  family  was 
interested,  and  that  no  member  of  a  joint  Hindu  family 
is  liable  to  his  coparceners  for  anything  which 
might  have  been  actually  consumed  by  him  in 
consequence  of  his  having  a  larger  family  to  support, 
or  of  his  being  subject  to  greater  expenses  than 
the  others,  because  all  such  expenses  are  justly 
considered  to  be  the  legitimate  expenses  of  the 
whole  family.  Thus  for  instance,  one  member  of 
a  joint  Hindu  family  may  have  a  larger  number  of 
daughters  to  marry  than  the  others.  The  marriage 
of  each  of  these  daughters  to  a  suitable  bridegroom 
is  an  obligation  incumbent  upon  the  whole  family, 
so  long  as  they  continue  to  be  joint,  and  the  ex¬ 
penses  incurred  on  account  of  such  marriages  must 
be  necessarily  borne  by  all  the  members  without 
any  reference  whatever  to  their  respective  interests 
in  the  family  estate.”  Though  the  manager  is 
liable  to  account,  the  account  from  him  must  be 
taken  on  the  footing  of  what  has  been  spent,  and 
what  remains,  and  not  upon  the  footing  of  what 
ought  to  have  been  spent  with  proper  economy  or 
care  as  in  the  case  of  a  trustee,  (i)  In  one  case 
a  distinction  was  made  between  i  he  position  of  the 
kurta  in  respect  of  coparceners  who  are  minors  and 
of  those  who  are  adults.  As  regards  the  adults,  he 
was  merely  the  chairman  of  a  committee  which 
“manage  the  property  together  and  the  kurta  is  but 
the  mouth-piece  of  the  body,  chosen  and  capable  of 
being  changed  by  themselves.”  But  in  respect  of 


(x)  Chuckun  t>.  Poran,  9  W.  R.  483.  Tarachand  ®.  Rceb  Rani,  3 
Mad.  H.  C.  177.  Jugmohan  Das  v.  Mungal  Das,  10  Bom.  538. 
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the  minors  he  was  strictly  a  trustee.  (1)  This  posi¬ 
tion  of  trustee  in  respect  of  the  minors  is  imposed 
by  the  Rishis,  not  only  on  the  manager,  but  on  all 
the  members  of  the  family.  But  by  that  is  meant, 
that  the  adult  members  are  not  to  waste  or  mis¬ 
appropriate  the  shares  of  the  minors. 

It  has  been  held,  that  members  who  were 
minors  during  the  management  can  not  be  taken 
to  have  consented  to  the  management,  and  are  . 
entitled,  when  they  attain, their  majority,  to  hold  the 
manager  liable,  not  only  for  acts  amounting  to 
fraud,  but  also  where  the  management  has  been 
grossly, negligent  and  prejudicial  to  their  interests.  (2) 

The  position  of  the  minors  can  not  be  better 
than  that  of  the  adults,  if  the  manager  does  his 
duty,  and  there  is  no  reason  for  holding,  that  their 
shares  are  free  from  the  burdens  of  legitimate 
family  expenses.  Vijnaneswara  expressly  lays  down, 
that  minor  coparceners  may  be  bound  by  the  acts 
of  the  manager.  It  should  be  observed,  that  there 
can  not  be  a  suit  to  remove  a  manager,  the  only 
remedy  of  the  coparceners  being  partition.  It  has 
been  held,  that  in  a  Mitakshara  family  the  minor 
member’s  interest  was  of  the  same  undefined 
character  as  of  adult  members,  and  not  capable 
of  being  taken  charge  of,  and  separately  managed, 
and  no  certificate  of  guardianship  can  therefore  be 
granted  in  respect  of  such  interest  under  Act  40  of 
1858,  or  Act  8  of  1890.  (3). 


(1)  Chuckun,  v.  Poran,  9  W.  R.  483. 

(2)  Damodardas  r.  Uttamram,  17  Bom.  271. 

(3)  Sheonundun  Singh  v.  Mnssamnt  Ghunsam,  Koocree,'2r  W,  R.  143. 
Naraing  Rav  v,  Venckji,  8  Bom.  395.  Shamkusr  v.  Muliamtnda  Sabey, 
19  Cal.  -30X. 
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According  to  the  Rishis  joint  brothers  can  not 
sue  or  be  sureties  of  each  other.  They  are  one 
person  in  the  eye  of  law.  This  position  is  appli¬ 
cable  only  to  a  Mitakshara  family,  but  not  to  a 
Bengal  family.  Unlike  a  Bengal  coparcener,  a 
Mitakshara  coparcener  can  not  sue  or  be  sued, 
alone  in  any  litigation  in  respect  even  of  his  own 
share  or  of  the  joint  estate,  (i)  But  the  manager  who 
has  let  a  tenant  into  possession  can  sue  him  alone. 
(2)  The  manager  can  always  sue  as  such,  but  the 
defendants  have  a  right  to  insist  on  the  other 
co-owners  being  made  parties.  (3)  A  suit  against 
a  third  party  will  not  lie  at  the  instance  of  one 
member,  even  if  that  party  were  in  possession  of 
joint  property  by  the  act  of  another  member  or  of  the 
manager.  (4)  It  has  been  held,  that  the  manager  of 
the  family,  or  the  registered  coparcener  or  a  single 
coparcener  may  bring  a  suit  for  possession  a'gainst 
a  trespasser  for  the  benefit  of  the  family.  (5)  He 
may  also  sue  alone,  if  there  has  been  any  special 
loss  to  himself,  not  affecting  the  others.  (6) 


(1)  Gokool  Persad  ■v.  Etwaree  Mahto,  20  VV.  R.  138.  Hari  Gopnl  V. 
Gokal  Das,  12  Bom.  158.  Balkrishna  v.  the  Municipality  of  Mahad,  10 
Bom.  }2.  Banarsi  Das  v.  Maharani  Kuar,  5  All.  27,  Balkrishna  v  Moro- 
krishna,  21  Bom.  154.  Parameswaran  v.  Shangaran,  14  Mad.  89. 

(2)  Kattusheri  v.  Vallotil,  3  Mad.  234. 

(3)  Balkrishna  v.  The  Municipality  of  Mahud,  lo  Bom.  32. 

(4)  Sheo  Churn  v.  Chukraree,  15  W.  R.  436.  Alagappa  ».  Vellian,  18 
Mad.  33. 

(5)  Radhaproshad  v.  Esuf,  7  Cal.  414.  Ramayya  v.  Venkataratnam, 
17  Mad.  122.  Arunacala  v.  Vythialinga,  6  Mad.  27.  Ayappa  v.  Venkata 
Krishnama,  17  Mad.  122. 

(6)  Gopee  v.  Ryland,  9  W.  R.  279.  Chundee  v.  Macnaghten,  23  W.  R, 
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It  has,  however,  been  held  in  Madras,  in 
the  latest  case  on  the  question,  that  "the  proposition 
that  the  manager  of  a  Hindu  family  can  sue  without 
joining  those  interested  with  him,  is  one  which  can 
not  be  supported.”  (1) 

If  a  coparcener  on  account  of  his  being  added 
as  a  party  afterwards,  or  from  any  other  cause  is 
barfed,  the  suit  of  the  others  is  also  barred.  (2) 

Strictly  speaking  a  Mitakshara  coparcener 
can  never  sue  another,  his  only  remedy  being  a  suit 
for  partition.  (3)  But  a  suit  will  lie  for  an  injunc¬ 
tion  to  restrain  waste  and  improper  dealing  with  joint 
property,  and  it  has  also  been  held,  that  “the  rule 
of  Hindu  Law  does  not  prevent  an  injunction  being 
granted  in  cases  of  ouster  of  one  member  of  the 
family  from  an  item  of  family  property,  even  if  it  be 
partnership  business/’  (4)  If  a  co-sharer  advances 
money  on  mortgage  of  the  shares  of  other  members, 
a  suit  for  redemption  will  not  lie  except  at  the 
instance  of  all.  (5)  A  mortgage  of  individual  in¬ 
terests  of  some  coparceners  to  another  is  con¬ 
clusive  evidence  of  partition  under  Hindu  Law. 
But  if  it  be  allowed  without  partition,  it  is  difficult 
to  see  why  the  mortgagee  will  not  be  allowed  to 
redeem. 


(1)  Angamuthu  ».  Kolanda  Velu,  23  Mad.  190,  following  Alagapp* 
v.  Vellian,  18  Mad.  33,  and  distinguishing  Arunachalam  v.  Vythialinga, 
Mahabal  Bhatta  t.  Kunhanna  Bhatta,  6  Madras  27  and  Mahavaia  v, 
Kunhanna,  21  Mad.  373. 

(2)  Ramsebak  w.  Ram  Lai,  6  Cal.  815.  Kali  Das  v.  Nath,  7  Bom.  317. 

(3)  Gobind  Chunder  v.  Ram  Coomar,  24  W.  R.  393.  Ramanuja  v, 
Virappa,  6  Mad.  90.  Phoolbash  Koomar  v ,  Lalln  Jogeswar,  1  Cal.  326. 

(4)  Anant  Ramrav  v.  Gopal  Balwant,  19  Bom.  269.  Ganpat  v 
Annaji,  23  Bom.  144. 

.  (5)  Thillai  Chetty  v.  Ramanatha,  30  Mad,  295. 
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It  is  a  question  of  some  difficulty,  if,  on  account 
of  no  objection  being  taken,  a  suit  by  or  against  the 
manager  is  finally  decided,  whether  such  decision 
binds  the  other  coparceners.  Mr.  Justice  West 
gave  a  correct  description  of  the  Hindu  family 
and  the  position  of  its  manager,  when  he  made  the 
following  observations  : — 

"It  was  a  generally  received  doctrine  that  the 
acts  of  a  manager  bound  a  Hindu  family,  so  long 
as  they  were  honestly  intended  for  its  benefit,  or 
were  such  as  might  reasonably  be  deemed  to  have 
that  character.  The  name  of  a  single  member  of 
a  Hindu  family  in  the  land  register  of  the  Govern¬ 
ment  might  stand  for  all — Jo-wla  Buksh  v.  Dharum 
Sing  10  (Moore,  530) — without  affecting  their  rights 
interse — Mussumut  Cheetta  v.  Baboo  Miheen  Lai 
(11  Moore,  369)  ;  Umrithnath  Chowdhury  v.  Gour 
Nath  Chowdhury  (13  Moore,  542).  A  lessee 'from 
a  managing  member  was  obliged  to  account  to  him 
for  the  rent — Dada  Valad  v.  Bhan  Valad  (Printed 
Judgments  for  1876  p.  u) — and  conversely  must 
be  maintained  in  possession  against  other  individual 
members.  A  purchase  made  under  Act  I  of  1845 
by  a  manager  in  his  own  name  enabled  the  other 
members  to  sue  to  enforce  their  rights,  notwithstand¬ 
ing  the  provision  in  Section  21  that  no  purchaser 
shall  be  ousted  on  the  ground  that  the  purchase 
was  made  on  behalf  of  another — Toondun  Sing  v. 
Pokhnarain  (22  W.  R.,  1 99).  The  Hindu  family 
was  in  fact  considered  as  a  corporation  whose 
interests  were  necessarily  centred  in  the  manager ; 
while  manager  as  the  chief  member  of  the 
family  was  understood  to  represent  the  common 
interests  whenever  these  were  subject  to  be  affected 
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by  transactions  in  which  he  was  engaged  even  in 
his  own  sole  name.  Union  and  undivided  interests 
being  the  rule,  the  presumption  was  that  a  manager 
was  acting  for  the  family,  unless  it  were  made  out- 
that  he  acted,  and  professed  to  act,  for  himself 
alone.  This  was  the  case  equally  with  regard  to 
litigation  as  to  other  transactions.  In  a  suit  filed 
by,  or  against,  a  Hindu  as  manager  it  was  seldom 
or  never,  according  to  the  former  practice,  set  forth 
specifically,  that  he  sued  or  was  sued,  both  on  his 
own  behalf  and  on  behalf  of  the  family.  The 
intimacy  of  union  was  such  that  this  was  taken  for 
granted.  The  practice  is  recognized  and  not  con¬ 
demned,  in  J-ogendra  Deb  Roy’s  case  (14  Moore, 
376)  and  many  decisions,  like  those  in  Mayaram 
Sivaram  v.  Jayvantrav  Pandurang  (Printed  Judg¬ 
ments  for  1874  p.  41)  and  Narayun  v.  Pandurang 
(5  Bom.  585)  have  proceeded  on  an  identification 
of  the  other  members  of  a  Hindu  family  with  the 
one  who  has  conducted  a  suit  on  their  behalf. 

Where  the  other  members  are  infants  at  the 
time  of  the  suit,  that,  no  doubt,  is  a  reason  for 
scrutinizing  the  matter  with  more  than  usual  care 
in  order  to  protect  them  against  fraud,  but  here 
fraud  is  not  suggested  ;  the  suit  for  redemption  was, 
no  doubt,  brought  by  Visram  in  perfectly  good  faith, 
his  own  interests  being  concerned  equally  with  that 
of  his  infant  brother.  His  capacity  to  represent 
the  family  was  not  impaired  by  any  collusive  artifice 
to  its  prejudice,  and  the  practice  having  been  such 
as  it  was  in  1856,  the  mere  omission  to  specify  the 
present  plaintiff  as  a  party  did  not  prevent  his  being 
bound  by  the  suit  in  which  he  %vas  effectively  re¬ 
presented  by  Visram.  At  present  Visram  would 
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have  to  set  forth  the  minor  brother’s  name,  but  the 
law  of  1856  was  less  exacting  in  particulars.”  (l) 

The  correctness  of  this  decision  though 
doubted  in  a  later  case  (2)  seems  beyond  dispute 
according  to  Hindu  Law  as  laid  down  by  the 
Rishis.  It  was  at  one  time  thought,  that  a  decree 
against  the  manager  could  not  bind  the  other 
members,  (3)  but  in  the  case  of  trading  business  it 
has  been  held  by  the  Privy  Council  that  they  are 
so  bound.  (4)  It  has  also  been,  that  a  sale  in  execu¬ 
tion  of  a  decree  against  the  managing  member 
passes  the  interest  of  the  rest.  (5)  In  the  nature  of 
the  position  of  the  Prabhu  or  Swami,  which  is  the  word 
used  by  the  Rishis  to  indicate  the  manager  (and 
not  Kurta), a  decree  fairly  obtained  against  him  ought 
to  bind  the  family. 

A  manager  has  the  same  power  to  acknowledge 
a  debt  as  to  create  one.  The  Madras  High  Court  has 
held,  that  such  an  acknowledgment  was  valid  for 
extending  the  period  of  limitation  ;  but  the 
manager  has  no  power  to  revive  a  barred  claim, 
without  special  authority.  (6) 

Under  the  Dayabhaga  school  the  powers  of 
the  manager  and  the  position  of  the  coparceners 
interse  as  to  enjoyment  of  the  joint  property  are  not 
different  from  what  they  are  under  the  Mitakshara 


(1)  Gansavant  v.  Narayan  Dhond,  7  Bom.  467 

(2)  Padmakar  v.  Mahadeva,  10  Bom.  21. 

(3)  Subramaniyayyan  v.  Subramaniyam,  5  Mad.  125,  F.  B.  Abilak  Roy 
v.  Rubbi  Roy,  II  Cal.  293.  Maruti  v.  Lila,  6  Bom.  564. 

(4)  Daulat  Ram  v.  Meher  Chand,  15  Cal.  70. 

(5)  Hari  Vithol  v.  Jairam,  14  Bom.  597,  overrulinng  6  Bom.  564 
and  11  Bom.  700. 

(6)  Chinnaya  v.  Gurunatham,  5  Mad.  169,  F.  B.  Kondappa  v.  Subba 
13  Mad.  189.  Gopal  vt  Madhumatty,  14  B.  L.  R.  21. 


THE  JOINT  HINDU  FAMILY. 


343 


school  as  long  as  they  are  joint.  (1)  But  a  Bengal 
coparcener  can  consider  himself  separate  any 
moment  he  likes,  and  thus  sue  or  be  sued  by  the 
other  coparceners,  without  a  previous  partition. 
But  under  the  decisions,  all  Bengal  coparceners 
are  tenants-in-comrnon,  and  the  ordinary  law  of 
co-sharers  applies  to  them  in  all  matters,  and 
the  subject  need,  not  be  treated  in  detail  here.  (2) 
But  it  has  been  held,  that  the  debt  incurred  by  a 
manager  for  the  purposes  of  a  family  trading  busi¬ 
ness  under  the  Bengal  school  bound  the  other 
members  of  the  family.  (3)  A  Bengal  coparcener, 
however,  can  sell,  mortgage  or  lease  out  his  share 
■  according  to  his  pleasure,  and  he  can  sue  or  be  sued 
by  strangers  in  respect  of  bis  individual  share.  (4) 
Lastly  we  have  to  observe  that  it  has  been  held, 
that  a  female  member  can  not  take  by  survivorship. 
(5)  In  Madras,  however,  it  has  been  held,  that  there 
can,  be  a  joint  family  consisting  of  a  dancing  girl 
and  her  adopted  daughter.  (6)  It  has  also  been 
held,  that  among  Sudras  an  illegitimate  son  can  be  a 
coparcener  with  his  legitimate  brothers,  and  can 
take  by  survivorship.  The  matter  is  dealt  with  in 
detail  in  a  separate  chapter.  (7) 

(1)  Abhoy  Charan  ...  Peary,  13  W.  R.  75,  F.  B.  Eshan  v.  Nand 
Coomar,  8  W.  R.  239. 

(2)  Chukim  V.  Poran,  9  W.  R.  483.  Nobin  Chunder  v.  Mohesh  Chun- 
der,  I2.|W.  R.  69.  Gopeekissen  v.  Hem  Chunder,  13  W.  R.  322.  Walson  ... 
Ram  Chand,  17  I.  A.  no. 

is)  Bemola  Dassee  v.  Mohun  Dassee,  5  Cal.  792. 

<4)  Eshan  *.  Nund  Coomar,  8  W.  R.  239.  Gopee  Kissen  ...  Hem 
Chunder,  13  W.  R.  322.  Nundun  v.  Lloyd,  22  W.  R.  74.  Stalkart  r>.  Gopal, 
20  W.  R.  168. .  Ram  Debal  v.  Mitterji,  17  W.  R.  420. 

(5)  Anund  ...  Nownit,  9  Cal.  315. 

(6)  Chalukonda  ...  Ratnachalam,  2  Mad.  H.  C.  56. 

^7)  Jogendra  Bhupati  ...  Nityanund,  18  Cal.  iSr.  Th.ngum  ...  Suppa, 
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The  Joint  Hindu  Family, 
section  i. 

g  g  ftmT  V’rwffrra:  i 

farH^rrat  11  0 

fu?ta  g^T«r  gf  «nas[  sraftre:  i 
Herewifa  g  «Trift  ii 

nq;  ftrrrfr  if§  i 

vmft  *igtaraT  f%3rt®pnf%*r.  11 

^  t*5t  farw^T^TT  •TT'ffatT  «TIfKt  TiR^  i 
af  ^T?T«fT  ^rf*tg  g:  u 

^ff^TR'PrJ  ^^TUTVfTrrirR  wt?T  I 
TTTTgToT  fWPT.  W^fasfT  Tfa  VTT^T  II 
3r%g«n  gSH«tT  TJ’iT^TreHTT  I 

*W-  <^1  *?«,  vn,  m 

(Or)  the  eldest  alone  may  take  the  whole 
paternal  estate,  the  others  shall  live  under  him  just 
as  (they  lived)  under  their  father. 

As  a  father  (  supports  )  his  sons,  so  let  the 
eldest  support  his  younger  brothers,  and  let  them 
also  in  accordance  with  the  law  behave  towards 
their  eldest  brother  as  sons. 

Whatever  property  the  eldest  (son)  acquires 
(by  his  own  exertion)  after  the  father’s  death,  a 
share  of  that  (shall  belong)  to  his  younger  (brothers), 
provided  they  have  made  a  due  progress  in 
learning. 
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A\1  brothers  who  habitually  commit  forbidden 
acts,  are  unworthy  of  (a  share  of  )  the  property 
and  the^eldest  shall  not  make(anythihg  his)  separate 
property'  without  giving  (an  equivalent)  to  his 
younger  brothers. 

If  all  of  them,  being  unlearned,  acquire  pro- 
Pjgty  their  labour,  the  division  of  that  shall  be 
equal,  (as  it  is)  not  property  acquired  by  the  father  ; 
that  is  a  settled  rule. 

Either  let  them  thus  live  together,  or  apart,  if 
(each)  desires  (to  gain)  spiritual  merit. 

Manu,  IX.  105,  108,  204,  214,  205,  111. 

<n  ijcirsrarDCTJT  Pnrsrm  i 
’srfsnsrr:  vrirTJr  1 

^rtw:  I 

Or  the  whole  (estate  may  go)  to  the  first-born, 
(and)  he  shall  support  (the  rest)  as  a  father. 

Unlearned  (  coparceners  )  shall  divide  ( their 
.  acquisitions  )  equally. 

Gautama,  XXVIII.  3,  31. 


qrreT^ns^f«r%zg:  1 

*rqrPlp«r:  1  1 

threw:  *1*131 3 


Let  them  carefully  protect  the  shares  of  those 
who  are  minors,  as  well  as  the  increments  (thereon). 
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Granting  food,  clothes,  (and  shelter),  they  shall 
support  those  who  are  incapable  of  transacting 
legal  business,  (viz.)  the  blind,  idiots,  those  immers¬ 
ed  in  vice,  the  incurably  diseased,  and  so  forth. 
Those  who  neglect  their  duties  and  occupations  ; 
but  not  the  outcast,  nor  his  offspring. 

Baudhayana,  P.  II.  A.  2.  K.  3,  S.  36-40. 

^  qf  fqHTTT'ftxtTTlT  qj  I 

5TeT  wrcr  fiw  finj:  gw^sr  it 

q<*qrj;  aw  1 

^JTTi^rf  «r  H-s=iq  11 
fug:  gw^r  uu  f%  1 
mfnwrssi^  ®rgw?mii 

’arrf?fuspErT^ifw%fMr:  1 
fwrqwr^iT  'sNt  11 

ihi  3  1 

iw3  *fK  U«T*=i  q^reHl  II  , 

The  ownership  of  both  father  and  son  is  the 
same  in  land,  a  corody  or  wealth  received  from  the 
grandfather. 

Whatever  else  is  self-acquired,  apart  from  and 
without  detriment  to  the  parental  estate,  as  a  friend-, 
ly  or  a  nuptial  present,  does  not  belong  to  the 
co-heirs. 

It  is  ordained  that  among  brethren,  between 
husband  and  wife,  between  father  and  son,  there  can 
not  be  suretyship,  the  relationship  of  debtor  and 
creditor  and  the  giving  of  evidence  (mutually). 
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When  partition  is  denied,  the  fact  of  it  may  be 
ascertained  by  the  evidence  of  kinsmen,  relatives 
and  witnesses,  and  by  written  proof ;  or  by  separate 
possession  of  house  or  field. 

Without  causing  detriment  to  the  family  pro¬ 
perty  [  everything  ]  may.  be  given  except  a  wife  and 
son.  When  a  man  has  descendants  he  should  not 
give  away  the  whole  of  his  property ;  nor  [should 
he  give  away]  a  thing  to  one  different  from  him  to 
whom  the  promise  was  made. 

Yajnavalkya,  II.  121,  118,  52,  149,  175. 

SToMrjW  ftHTT  irg:  I 

g  *r=£Nir  ^  fbm  franr?.:  11 


The  father  is  master  of  the  gems,  pearls,  and 
corals,  and  of  all j  (other  movable  property):  but 
neither  the  father  nor  the  grandfather  is  so  of  the 
immovable  property.# 

^rsSrrg  ^  gm  hmr  i 

^TfrT  cjffhgt  oTT  aju^fj-siT'.  <ji%  II 
liiikrraf  ^rsrhRnr  irriir*  *r.  i 

11 

fwnrsr^^t  «rraT?T*ri  i 

tnfhfirwhrlNsr'  ^  grmire^^rrtj;  11 


*  This  text  is  cited  in  the  Mitakshara  without  naming  the  author.  In  the 
Dayabhaga  it  is  cited  as  that  of  Yajnavalkya,  apparently  by  mistake,  because 
it  appeared  in  the  Mitakshara.  It  shows,  that  the  author  of  the  Dayabhaga 
had  the  Mitakshara  before  him  while  writing  it.  As  regards  Raghunundana 
and  Srikrishna  who  both  quote  it  as  of  Yajnavalkya,  they  simply  copied 
ijt  from  the  Dayabhaga.  t  * 
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q*lr:  qqrfe  i 

fqqiq  ^rfrr  w  f?  fort  win  sqq 
qiqqqqciqiq»iqqqqftqTr:  i 
fevrmrqf  aqn  qqi:  mqrq»in»r*Tsi?n:  n 
qifqqi  mfqJTTsq'  q  <?T*i  W H$q  q  I 
f%»T«T  WTrfT.:  ^%qTfq»7mT:  q*qr73[  II 
%m%fTT:  fq>qT  qrt%  qqqiq 
fqqnqqqq^q  qfenfftqqrtq  KT^  II 
qqgq"  qqT^ifq  nq^fqrqT:  i 

fawSTT  WTrlW  g  faff qj  ^ffT  fqqq:  || 
qq^qTqT  qqq;  qqqq^TT:  qqqfqjqi:  | 
qqfqirgwtpiqT  q  q  it?qg  qqrar.  u 
^iq  qrqT5qf%  qqj^  fajfitqftTqqTfq  qT  I 
^qq«  qq  q^tflWT^  ^qqqqr  g  n 
gqqrfq  grq  qn^r*  qq  ’snq^sqq;  fag:  i 
qqtqsfq^qTfqiq:  gqq  qqqjft  n 
qqiHqrqqTTqg  ^rqqftsfa  fa  qqvmq  i 
^nqqq'  fa  wq  sq  ^  sqV*  gqqq:  s?qq 
qq;  Tqq^T  qt^sfwqiqTqT^Tqqq  q  1 
qfqqq  q  q^Vt  qqiqt  qf  *zf  v:wt  11 
qqrqqrr:  farq:  gqT  qroifaq  qftqq:  1 
^qjqjqq  g  qqr  qq  qrrq  qrqrqq^ 
qq^MgsTl  q  qs'-qsqTqqqri  fatsj:  1 
qjq  qT  qtf  snqsrTg  tftqqf  ifq  siqt  11 
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srcimr:  fmiTt  fmn  i 

^rnTtamrsci:  WTssrcmfa  wr^nr: « 

<rofr:fa  fcnrr  ' 

’STWTC  W?TT  ?P?HTt  %  t^ET.  II 

^rrerr:  *rs§r  mHr  *s§r?T  i 

^tgfanf^  falif  ^  fggft  %?3tt  ttht:  « 

*r?T«r.  ^nEra^rra^rt^  ^  i 
*ram  ?rf?f?r  hti  srt:  ii 

^rT^sfa  fi  ?Tcj  bets?'  f  srtiirafH  mr:  i 
^?T  rTlftr  mfWTcP*rrcr  ig?r.  II. 
^THsff>mfw^raW5ire»TTftf%m:  I 
mn?  mrdfrra  ^ m^irafH  *mi:  n 
??%  Eif  ^  s:  ift  wig  i 

g  rT  rni*IT^?f^?f  HcW  II 

^smfiH  rntm^  mr  i 

fsr%Er:  g«r?n:^  *f?r  11 

1%  BffSTl  ^HTOT^ST  ifim  I 
^sr^rrsnim^raft  etipw  wf^r^rr*?  11 

irz^HTFTTfsi'  i 

m BmTT'Scm^g  gr^t  itamjr.mg  11 

’nri:  XVi,  S*.-**  i  ?8-8*  ;  818, 

Or  the  senior  brother  shall?  maintain  all  (the 
junior  brothers),  like  a  father,  if  they  wish  it, or  even 
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the  youngest  brother,  if  able ;  the  well-being  of  a 
family  depends  on  the  ability  (of  its  head). 

One  who,  being  authorized  to  look  after  the 
affairs  of  the  family,  charges  himself  with  the  man¬ 
agement  (of  the  family  property)  shall  be  supported 
by  his  brothers  with  food,  clothing,  and  vehicles. 

When  the  fact  of  a  legal  partition  should  be 
called  into  question,  the  decision  of  the  dispute 
(which  has  arisen)  among  the  sharers  shall  be  found¬ 
ed  on  (the  testimony  of )  kinsmen,  the  written  deed 
recording  the  division  of  the  estate,  and  the  separate 
transaction  of  business. 

Among  unseparated  brothers,  the  performance 
of  religious  duties  is  single.  When  they  have  come 
to  a  partition,  they  have  to  perform  their  religious 
duties  each  for  himself. 

Giving,  receving,  cattle,  food,  houses,  fields, 
and  servants  are  known  as  separate  among  diyided 
brothers,  and  so  must  cooking,  religious  duties, 
income,  and  expenditure.* 

(The  acts  of)  giving  evidence,  of  becoming 
a  surety,  of  giving  and  of  taking,  may  be  mutually 
performed  by  divided  brothers,  but  not  by  un¬ 
separated  ones. 

If  (brothers  or  others)  should  transact  such 
matters  as  these  publicly  with  their  co-heirs,  they 
may  be  presumed  to  be  separate  in  affairs  even 
though  no  written  record  (of  the  partition)  be  in 
existence. 

Those  brothers  who  for  ten  years  continue  to 
live  separate  in  point  of  religious  duties  ahd  busi- 

•  I  have  slighty  altered  the  wording  of  the  translation  to  make  the 
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ness  transactions,  should  be  regarded  as  separate  ; 
that  is  a  settled  rule.* 

When  a  number  of  persons,  the  descendants 
of  one  man,  are  separate  in  point  of  (  the  perfor¬ 
mance  of  )  religious  duties,  business  transactions 
and  working  utensils,  and  do  not  consult  each  other 
about  their  dealings; 

They  are  quite  at  liberty  to  perform,  according 
to  pleasure,  all  (such  transactions  as)  the  gift  or  sale 
of  their  own  shares.  They  are  ( in  fact )  masters 
of  their  own  wealth. 

If  a  son  has  transacted  any  business  without 
authorization  from  his  father,  it  is  also  declared 
an  invalid  transaction.  A  slave  and  a  son  are  equal 
in  that  respect. 

A  youth  who,  though  independent,  has  not  yet 
arrived  at  years  of  discretion,  is  not  capable  of  con¬ 
tracting  valid  debts.  (Real)  independence  belongs 
to  the  eldest  son  (only)  ;  the  (right  of )  seniority  is 
based  on  both  capacity  and  age. 

Three  persons  are  independent  in  this  world  { 
a  king,  a  spiritual  teacher,  and  in  all  castes  succes¬ 
sively  a  householder  in  his  own  household. 

Wives,  sons,  slaves,  and  other  attendants  are 
dependent.  The  head  of  the  family  who  has  got 
property  descended  from  ancestors,  is  independent 
in  regard  to  it. 

A  child  is  comparable  to  an  embryo  up  to  his 


•  “The  term  ‘brothers'  is  here  used 
Smriti-chandrika  XVI.  14.  The  Saraswat 
the  correctness  of  this  interpretation.  Th 
paragraph,  and  it  is  elsewhere  attributed 


)le  coparceners  generally. 
(  §  812,  Foulkes)  contests 
ese  MS.  does  not  give  the 

S,  B.  E.  Vol.  33  p.  199. 
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eighth  year.  A  youth,  who  has  not  yet  reached  the 
age  of  sixteen,  is  called  Poganda  (  minor  ). 

Afterwards  he  is  no  longer  a  minor,  and  is  in- 
dependent  in  case  his  parents  are  dead.  While 
they  are  alive  he  can  never  acquire  independence, 
even  though  he  may  have  become  old. 

Of  the  two  (parents'),  the  father  has  the  greater 
authority, because  the  seed  is  superior  (to  the  wortib) ; 
on  failure  of  the  begetter,  the  mother ;  on  failure 
of  the  mother,  the  eldest  son. 

All  these  persons  are  independent  at  all  times 
of  those  who  depend  on  others.  They  have  autho¬ 
rity  in  regard  to  coercion,  the  relinquishment,  and 
the  sale  (of  property). 

If  a  boy,  or  one  who  is  wanting  in  independence, 
transacts  any  thing,  it  is  declared  an  invalid  tran¬ 
saction  by  persons  acquainted  with  the  law. 

That  also  which  an  independent  person  does, 
who  has  lost  control  over  his  actions,. is  declared  an 
invalid  transaction,  on  account  of  his  wanting  in 
independence. 

Those  are  declared  to  have  lost  the  control 
over  their  actions,  who  are  actuated  by  love  or 
anger,  or  tormented  (by  an  illness,)  or  oppressed  by 
fear  or  misfortune,  or  biassed  by  affection  or  hatred. 

That  is  declared  a  valid  transaction  which  is 
done  by  the  senior,  or  head  of  a  family,  if  he  has 
not  lost  the  control  over  his  actions  (as  mentioned 
above).  That  is  not  valid  which  has  been  tran¬ 
sacted  by  one  wanting  in  independence. 

An'  Anvahita  deposit,  a  Yachita,  a  pledge, 
joint  property,  a  deposit,  a  son,  a  wife,  the  whole 
property  of  one  who  has  offspring. 
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and  what  has  been  promised  to  another  man  ;  ' 

these  have  been  declared  by  the  teachers  inalienable 
by  one  in  the  worst  plight  even.* 

What  is  left  (of  the  property)  after  the  expense 
of  maintaining  the  family  has  been  defrayed,  may 
be  given.'  But  by  giving  away  anything  besides, 
a  householder  will  incur  censure. 

Narada,  XIII.  5,  35-43  ;  I.  30,  32,  34-42  ; 

IV.  4,  5,  6.f 


xf  ir  fiWiffT:  11 

f%H3TT  trfswarT  m  -sfanf  t:  srm:  1 

V^rt  ?i*rhr.  11 

«Tm^‘  ger^nrfasMrisnsrTCraTfarw  i 
rramra  *r  wfttr  u 

fT5*c(VruraRERTt^  I 

TrwrwT^t  traTfTgtsr^fs^rsTT  vrim  11 


fa?n  srra  nra’  ^TfT^.fagfarrm  11 


*  “  Anvahita  is  a  deposit  which  has  been  delivered  by  the  depositor  to  a 
third  person  on  condition  of  its  being  returned  (afterwards  to  the  owner.) 
Yachita  is  what  has  been  borrowed  for  use,  especially  clothes  and  ornaments, 
which  have  been  borrowed  on  the  occasion  of  a  wedding  or  other  festival  " 

■fr  The  reading  of  the  first,  line  of  Naradn,  v.  12.  Ch.  13,  in  the  Vira- 
Mitrodayais^jvrmugf?  3FSTO  I  It  seems  to  be  a  more 

correct  reading  than  the  one  appearing  in  Dr.  .lolly's  edition,  whirl)  I  have 
been  obliged  to  adopt. 

45 
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^ hth'  sparer^  i 

f  snf%%  gf*TT?nn  h*)'  *r  h 
^ft^Tfa^i  5fffTT<nri  ifNanrraw  *re*T*^  i 
^t^Tfir^T^gSTfT  fafsW^IJ^JTTrJ  II 

'srfiwmr  fasrarT  m  *rw:  i 

Wt  fpTfar.  II 

f'f’srfag^nfsr  i 

The  worship  of  the  Manes,  Gods,  and  Brahmans 
by  those  residing  (together)  and  cooking  their  food 
(in  one  house)  is  single.  But  when  they  divide 
the  property  (the  worship)  takes  place  separately  in 
each  house. 

Those  who  keep  their  income ,  expenditure  and 
mortgages  distinct,  and  engage  in  mutual  transac¬ 
tions  in  money-lending,  and  those  who  take  to 
trading  (separately)  are  undoubtedly  separate. 

Whether  kinsmen  are  united  or  separate'  they 
are  all  alike  as  regards  immovable  property,  as  no 
one  of  them  has  power  in  any  case  to  give,  mort¬ 
gage  or  sell  it. 

That  which  may  not  be  given  is  declared  to  be 
of  eight  sorts, — joint  property,  a  son,  a  wife,  a 
pledge,  one’s  entire  wealth,  deposit,  what  has  been 
borrowed  for  use,  and  what  has  been  promised  to 
another. 

What  remains  after  defraying  (the  necessary 
expenses  for)  the  food  and  clothing  of  his  family 
may  be  given  by  a  man  ;  otherwise  ,by  giving  more 
than  that),  the  religious  merit  (supposed  to  be  acquired 
by  the  giving  though  tasting  like  honey  at  first  will 
change  into  poison  in  the  end.  • 
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When  any  field  or  (house)  is  given  away  belong¬ 
ing  to  a  number  of  houses  or  fields  acquired  in  one 
of  seven  modes  of  (lawful)  acquisition,  it  is  ordained 
to  be  viewed  as  a  valid  gift,  whether  it  has  been 
inherited  from  the  father,  or  acquired  by  the 
donor  himself.* 

Self-acquired  property  may  be  given  away  at 
pleasure  (by  its  owner)  ;  a  pledge  may  be  dispos¬ 
ed.  of  according  to  the  rules  of  mortgage ;  in  the 
case  of  property  received  as  a  marriage  portion  or 
inherited  from  ancestor  the  bestowal  of  the  whole  is 
not  admitted. 

When,  however,  a  marriage  gift  or  inherited 
property,  or  what  has  been  obtained  by  valour,  is 
given  with  the  assent  of  the  wife,  kinsmen,  or 
supreme  ruler  (respectively),,  the  gift  acquires 
validity. 

Co-heirs,  whether  divided  in  interest  or  not,  have 
an  equal  claim  to  the  immovable  wealth  ;  a  single 
parcener  has  no  power  to  give,  mortgage,  or  sell  the 
whole  (property). f 

Vrihaspati,  XXV.  6,  91-93. 


•  is  the  reading  in  some  of  the  commentaries.  The  translation 

of  Dr.  Jolly  proceeds  on  the  assumption  of  its  correctness,  ft  seems  to  me 
however,  that  the  reading  in  the  Chandrika  and  the  Vira-Mitrodaya, 

is  the  correct  reading.  The  meaning  then  will  be  •  whatever  house  or  field 
is  in  excess  (  of  the  requirements  of  the  family  )  may  be  given  away.’  It 
is  obvious  that  this  is  the  correct  meaning.  The  translation  of  Dr. 
Jolly  conveys  no  meaning.  Compare  the  other  verses  of  Vrihaspati  and 
Katyayana  on  the  subject. 

The  seven  modes  of  acquisition  are  inheritance,  finding,  purchase  ■ 
conquest,  lending  at  interest,  sendee,  and  the  acceptance  of  gifts. 

f  This  text  is  ascribed  to  Vyasa  in  the  Dayabhaga.  The  reading 
adopted  in  the  Kalpataru,  Dayabhaga,  &c.,  is  for  5TJjj?T;.  Sapinda 
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stoW  rtcrari  JsrTvnsnvr^ifl^^  • 

<jt  f^%7i  ^T  ^TTWt  rt3  B 

3re*sn£ref*frTtsfa  samriT  srarerg  i 

*=f$IT  =fT  f%$S|  «TT  rTg  ^TWt  «T  || 

g^f?W3Sig  I 

That  member  of  the  family  to  whom  wealth  is 
entrusted  for  lending  at  interest,  agriculture  or 
trade, whatever  is  done  by  him— profit,  loss,  expendi¬ 
ture  or  increase — is  valid  ;  the  Swami  or  head  of 
the  family,  should  not  question  it  in  his  own  country, 
or  in  a  foreign  country.  Should  even  a  dependent 
member  enter  into  a  transaction  for  the  need  of  the 
family, the  head  of  the  family  should  not  set  it  aside. 
Vrihaspati,  cited  in  the  Vira-Mitrodaya. 

««rer*  g  i 

rTH  WrT<TtS^*rafT  II 

*=r«Hm°5T  m  ^rf%r}  i 

g  ^  ^TRnpgg%rrar*sni:  11 
g?r^T  g?remwi  grfsrawgstrr^  i 
fesfii*  ?r?f  ^  efface  gt  fcrg:  h 
firm  faswig  *nm  «n®3*  ***  ^  I 
grfast  grTsfww^wt  11 

•r  ^RTW^rfgf^r:  | 

Jrnjg^Tg^m  11 

O 
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W*fT«i  *1°^  tTOJSJT  sfiqfasfiij  I  x 

W^sTTJrTtk  $T*=tT<TT  WTS^ri:  ^rU  I 

*ft  ir*Rf  w.  i 

<T5t^  rTcrafrt  gffT^T*  ^rft'' II 


The  entire  property  in  excess  of  what  is  re¬ 
quired  for  the  support  of  the  family,  and  with  the 
reception  of  the  dwelling  house  may  be  given. 

Whether  by  one  in  health  or  diseased,  any  gift 
is  made  {without  delivering)  or  promised  for  religious 
purposes,  and  if  he  dies  without  giving,  that  should 
be  given  by  his  son  without  doubt. 

The  dominion  over  son’s  sons  and  wives  is  for 
their  guidance,  but  the  father  has  no  dominion  over 
the  son  as  regards  sale  or  gift. 

The  father  having  his  father  living  is  not  inde¬ 
pendent,  and  so  is  younger  brother  and  a  brother’s 
son  who  are  joint  in  property,  and  likewise  a  slave 
and  a  workman. 

The  gift,  mortgage  and  sale  of  fields,  house  or 
slaves,  if  made  by  persons  not  independent,  are 
invalid,  if  not  approve!!  (by  the  father  or  other  head 
of  the  family  who  is  independent). 

These  acts  are  valid  in  the  case  of  sale  or 
purchase  of  goods,  if  they  (the  dependent  persons) 
deal  with  the  pssent  (of  the  head  of  the  family). 

In  the  case  fields  &c.  the  like  result  will  follow. 
Brother,  brother’s  son,  or  son  who  has  been  entrusted 
with  wealth  (with  power  to  deal  with  it  in  trade,  &c.,) 
is  master  of  such  property,  and  what  is  done  by  him 
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(>r^_resBftJt'  it)  the  head  of  the  family  can  not 
question. 

Katyayana,  cited  in  the  Vira-Mitrodaya. 

£ 9^*4 fm  ?I  -qqwK’  1 

^f^TT^rT^rTrSnpST’nRR^  I 

The  visible  house,  land,  and  quadrupeds  are 
to  be  divided. 

Katyayana,  cited  in  the  Smriti-Chandrika. 

#  £3r'  ar:  f*nrrcift[  i 

XfToInf^T  ?tI  TTsfa  <T^,7j:  II 

T^»f^»TyrI5n75nJR^^«nt  I 

When  the  Swami  does  not  prevent  the  gift  of 
his  own  property  by  a  co-sharer  or  even  a  stranger, 
then  the  gift  is  in  effect  made  by  himself.  This  is 
ordained  by  Bbrigu. 

Katyayana,  cited  by  Raghunandana. 

*mr£^jTf «rt£fir  i 

^rr^r*  w  f^ro:  n 

Sacrificial  gains,  land,  written  documents, 
food,  water,  and  women  are  indivisible  among  kins¬ 
men  even  to  the  thousand  degree. 

Ushana,  cited  in  the  Smriti-Chandrika. 

^TTOTtsrfwrrnrTci  ff?m  i 

7Tc[€5^Wii7T  ^  *j  tT^3fftslTT  *T  || 

Trr^srm  irnift  ^  i 

*r  ^rfavrprt  *r  fasnt  h 
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Whatever  act  is  done  in  respect  of  immovable 
property  without  the  consent  of  the  co-heirs,  ev'Jet" 
such  act  is  to  be  considered  as  not  done,  where  ' 
even  one  of  the  co-heirs  does  not  consent  to  it. 

Partition  does  not  take  place  of  house,  lands, 
sacrificial  gains,  and  also  of  what  has  been  given 
by  a  father  or  a  mother  through  affection. 

Prajapati,  cited  in  the  Smriti-Cbandrika. 

h  ufkii  it 

3fV%  ^=f>srfiwntsftT  c[  TTMmftrqT^  I 

wPr  g  sfrrTcat  ?!  ^t*t  *T  ^  faspr:  n 

By  the  affectionate  gift  of  the  father,  the 
clothes  and  ornaments  are  gained;  immovable  pro¬ 
perty  is  not  gained  even  with  the  father’s  indulgence. 

No  one  is  master  of  the  inheritance  descended 
from  ancestors,  even  when  there  is  partition  of 
wealth.  It  is  simply  to  be  enjoyed  ;  there  can  be 
no  gift  or  sale  of  the  same. 

Vriddha-Yajnavalkya,  cited  in  the 
Smriti-Chandrika. 

tsr:  greftg  ?irt  ^  n 

A  single  parcener  may  not,  without  consent^1’ 
the  rest,  make  a  sale  or  gift  of  the  whole  :every 
vable  estate,  nor  of  what  is  common  to  ' 

Vyasa,  cited  in  the  Daya;'d  in  the  Parijata. 
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.-«*  fetre’fg  qqjft  <3> 

m/ qqqjq  f  ?rrf[  ssifa  qiq  *r  q  fqqra:  11 
'•*  §  3TTriT  irswsrnrra  q  q  q«  ^qfwrr.  1 

ifq  q  ^jfaqrreq'fqT  q  qr*i  q  q  f%5R9n  11 


Though  immovables  and  bipeds  have  been 
acquired  by  a  man  himself,  a  gift  or  sale  of  them 
should  not  be  made,  without  convening  all  the  sons. 
They  who  are  born,  and  they  who  are  yet  unbegotten, 
and  they  who  are  still  in  the  womb,  require  the 
means  of  support,  no  gift  or  sale  should,  therefore, 
be  made. 

A  text,  cited  in  the  Mitakshara  and  the  Daya- 
bhaga  without  naming  the  author.  Accord¬ 
ing  to  Vira-Mitrodaya,  it  is  a  text  of  Vyasa. 

qrrri  qqqtqrq:  qqqi  qffemqqfa5[  1  iWrsii 

qjqqre  5?r  ■g;  ^fsrfqqq?Tt  qT  qn^ra+rl^q- 
q$q  q  <qqrr%  fqqfr  qrqjqqnrt  1  wir 
qVqTtfqfq  qq  fqsqqqfcr  tnqiffqq^qi 

qjq^qwq  f%  ^rzaqqqfqaqT:  fwqqn  JTTrl^tyq 

WqferTTqTJT  I 

TarqiTqqiii;f%f%rTqq  qq  1 

(Or)  if  they  choose  let  them  live  together 
(because)  being  united  they  may  become  more  pros¬ 
perous. 

If  the  father  be  incapable,  let  the  eldest  manage 
''  ^airs  of  the  family  ;  or  with  his  consent,  a 
JTTaqrq  -ther  conversant  with  business.  But  parti- 
nlace  if  the  father  be  not  desirous 
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of  it.  Wien  he  is  old,  or  his  mental  fat., 
impaired,  or  he  is  afflicted  with  a  lasting  diseas'd,  let' 
the  eldest,  like  a  father,  protect  the  goods  of  the 
rest ;  for  (the  support  of)  the  family  depends  on  the 
heritage.  They  are  not  independent,  while  they 
have  their  father  living,  or  while  the  mother  is  with 
them. 

Sankha-Likhita,  cited  in  the  Ratnakara. 

qrcmnt*  gtJrnSN  tsrrsM  i 
firvrarrei  n 


Those  that  live  in  the  same  mess,  have  one 
worship,  and  one  fire  likewise  in  their  home. 
Separated  (coparceners)  have  got  (separate  worship 
and  fire)  in  each  house. 

A  text  of  Shakala,  cited  in  the  Mayukha. 

fwSMTWfif  JW:  I 

11 

fwarra  trrarr  f%5TT?ra:  i 

asra?  ut^t  11 

tnftsnrT^H  i 

Even  of  the  separated  coparceners  living  in  the 
same  mess,  the  managing  member  should  perform 
the  four  Yajnas,  beginning  with  the  reciting  of  the 
Vedas.  When  twice  bom  persons  have  separate 
mess,  whether  they  are  unseparated  or  separate, 
they  should  perform  the  Yajnas  separately  every 
day  before  breakfast. 

Aswalayana,  cited  in  the  Parijata. 
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3JTf%ri  rrs^rcj  I 

^r«nff?rg  f*mq;  *rfn  11 

’5rm?[^rfqi*r  *nr  wf*t  uf^w:  i 

^TffT  ;*  WfT^T  imif%TTfa3  ^PC:  II 

^f55^Tia?^w(  i 

Joint  property, things  borrowed  for  use,  a  deposit, 
a  pledge,  wives,  their  property,  Anvahita  deposit, 
deposit  called  Nikshepa,  one’s  entire  property,  when 
there  are  children,  these  nine  things  should  not  be 
given  even  when  in  great  distress.  He  who  gives 
them,  the  foolish  man,  deserves  Prayaschitta. 

Daksha,  cited  in  the  Ratnakara, 
Smriti-Charidrika,  &c. 
wtsftr  wret  ^i5feT*TP?u*rf<(sfcsw  i 
*ror?pirT%*$3^Tir  ^fa5fa?r:  II 

Even  a  single  individual  may  conclude  a  dona¬ 
tion,  mortgage,  or  sale  of  immovable  property, 
during  a  season  of  distress,  for  the  sake  of  the  . 
family,  and  especially  for  pious  purposes. 

A  text,  cited  in  Mitakshara. 

^f^ft  |l  wf?T.  ! 

Land  passes  by  six  formalities ;  by  consent  of 
one’s  co-villagers,  of  kinsmen,  of  neighbours,  and  of 
heirs,  and  by  gift  of  gold  and  water. 

A  text,  cited  in  the  Mitakshara  without  naming 
the  author.  It  is  a  text  of  Vyasa,  according 
to  Jagannath. 


SECTION  II. 

Alienation  of  joint  family  property  and  debts 
.  of  the  family. 

The  question  of  the  alienability  of  joint  family 
property  has  been,  to  some  extent,  discussed  in  the 
last  section.  This  question  and  the  question  of 
the  liability  of  the  family  for  debts  contracted  by 
its  members  are  of  great  difficulty,  and  require  fuller 
treatment.  The  -most  important  question  on  the 
matter  of  debts  that  requires  determination,  is  the 
liability  of  sons  and  other  members  of  a  joint  family 
to-  pay  the  debts  of  the  father  or  of  other  co¬ 
parceners.  A  cursory  reading  of  the  texts  will  show 
that  there  is  no  ambiguity  in  the  Smritis  on  the 
questions  and  their  rules  are  clear.  The  great  con¬ 
flict  of  decisions  of  the  Indian  Courts  and  the  Privy 
Council  is  owing  to  the  want  of  information  and  of 
proper  apprehension  of  the  Hindu  Law  on  the  sub¬ 
ject.  Most  of  the  texts  on  alienation  are  collected 
in  the  last  section.  The  rest  and  the  texts  on  debts 
are  to  be  found  in  this  section.  The  law  as  found 
in  the  Smrits  seems  to  be  as  follows. 

No  mortgage,  sale  or  gift  of  immovable 
ancestral  property  can  be  made  by  any  single 
member  of  a  family,  whether  joint  or  separate 
without  the  assent  of  the  rest.  This  was  the  good 
Old  rule  when  people  were  simple  in  their  habits, 
and  by  law  immovable  property  was  made  inalien¬ 
able,  because  members  of  the  family  “born  as  well 
as  those  yet  unborn  required  maintenance.”  But 
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that  rule  was  found  inapplicable  in  modern  com¬ 
mercial  times.  It  does  not  apply  according  to  the 
commentators  to  the  case  of  separated  members  of 
a  family.  In  the  case  of  a  joint  family  the  text  of. 
some  unknown  Smriti  is  cited  by  the  commentators 
to  the  effect  that  the  managing  member  or  ^any 
member  of  a  family  can  make  a  mortgage,  sale, 
or  gift  of  joint  immovable  property,  during  a 
time  of  distress,  for  the  support  of  the  family 
(which  would  include  the  preservation  of  the  family 
.  property)  and  for  religious  purposes.  But  it  .  is  an 
unauthenticated  text,  and  the  Mitakshara  has  inter¬ 
preted  religious  purposes  mentioned  in  it,  to  mean 
indispensable  duties  like  the  Sradh  of  the  father  It 
will  be  safe  to.  go  by  the  more-authentic  texts.  Ac  cord - 
^  ing  to  all  the  lawgivers,  a  side,  gift  or  .  mortgage  of 
joint  immovable  property  is  bad,  except  with  the 
assent  of  the  family.  It  follows,  therefore,  that  for 
purposes  (which  are  enumerated  below  for  which 
debts  by  one  member, without  the  assent'of  the  others 
is  binding  on  the  family,  a  sale  or  mortgage  of  land 
mgy  be  made.  As  regards  gifts,  the  text  mentioned 
above  is  the  only  authority  for  the.  position,  that 
a  gift  for  religious  purposes,  by  one  member,  of 
joint  family  lands  is  good.  We  do  not  find  in 
Manu  and  the  other  Smritis  here  any  such  rule. 

The  son,  grandson  and  great  grandson  by 
their  birth  take  upon  themselves  the  worldly  and 
spiritual  debts  of  their  three  ancestors.  They  are 
all  in  reality  the  same  person  in  different  Bbdies 
according  to  Hindu  ideas.  This  liability  wal  afterr 
wards  limited  by  a  special  rule  of  ..limitation  that 
it  could  not  extepd  beyond  the  -grandson.  *This 
liability  of  sons  to  pay  the  debts  of  the  father  was 
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a  legal  liability  according  to  the  ancient  laws  of  all 
<the  Aryans.  In  India  the  old  law  found  expression  ; 
in  the  very  peculiar  way  mentioned  in  the  Chapter 
on  the  Principles  of  Inheritance.  This  liability  " 
existed  even  if  the  son  did  not  inherit  any  property.'  / 
v  When  there  is  ancestral  joint  property,  the 
liability  of  the  sons  is  a  legal  one,  and  not  only 
moral.  ,  The  debt  of  the  father  is  a  charge  on  the 
property.  “Before  division  the  debts  of  the  father 
must  be  paid”  is  the  clear  and  unambiguous  rule  of  ' 
law.  The  rule  is  subject  'to  the  exception  that  the 
debts  incurred  "for  suretyship,  for  spirituous  liquor, 
for  the  gratification  of  lust;  or  in  gambling,  for  idle 
gift^for  promises  made  under  the  influence  of  love 
or  wrath;  for  a  fine  or  toll”  need  not  and  should  not 
be  paid  by  the  sons.  The  exemption  applies  only 
in.  the  case  of  a  surety  for- appearance.  The  son  of  a  ' 
_n^n  who  stood  surety  for  the  payment  of  a  debt 
was  liable  toipay  it. 

“The  debt  contracted  by  the  paternal  uncle,’ 

'  eldest  brother,  or  mother,  ( i.e .  the  managing  mem- 
•  bers  of  the  family)  for  the  benefit  of  the  household-,  ■ 
.must  be  paid  by  all.’*; 

“Debts  not  contracted  by  the  managing  ■ 
members  need  not  be  paid,  but  debts  contracted 
by  the  wife,  son,  younger  brother,  or  any  other  j 
dependent  member  of  the  family,  for  the  support 
of  the  family  in  times  of  distress,  or  for  the  marriage 
of  daughters,  or  funeral  or  Sradh  expenses,  is 
binding  on  the  family,  and  should  be  paid  by  its 
managing  member.” 

debt  contracted  by,  one  of  the  copar¬ 
ceners  carrying  on  money-lending,  agricultural 


or  commercial  business  for  the  family  is  binding 
on  the  family. 

The  father  or  the  eldest  brother  who  is  Swami 
'■  of  the  family  is  alone  independent,  who  has  the 
right  to  sue  and  to  be  sued,  the  others  being  only 
dependent  members  having  no  such  rights. 

'  Now  we  go  to  the  Commentators.  The  Mita- 
kshara  makes  a  distinction  between  movable  and 
immovable  property,  and  says  on  the  matter  of 
alienation. — “Therefore  it  is  a  settled  point,  that 
property  in  the  paternal  or  grand-paternal  estate  is 
by  birth,  (although)  the  father  has  independent 
power  in  the  disposal  of  effects,  other  than  -immov¬ 
ables,  for  indispensable  acts  of  duty,  and  for 
purposes  prescribed  by  texts  of  law,  as  gifts  through 
affection,  support  of  the'family,  relief  from  distress, 
and  so  forth,  but  he  is  subject  to  the  control  of  his 
?  sons  and  the  rest,  in  regard  to  the  immovable 
estate,  whether  acquired  by  himself  or  inherited  from 
his  father  or  other  predecessor.  An  exception  to  it 
follows  :  ‘  Even  a  single  individual  may  conclude  a 
donation,  mortgage,  or  sale  of  immovable  property 
during  a  season  of  distress,  for  the  sake  of  the 
family,  and  specially  for  pious  purposes.’  The 
meaning  of  that  text  is  this :  while  the  sons  and 
gtandsons  are  minors,  and  incapable  of  giving  their 
consent  to  a  gift  and  the  like  ;  or  while  brothers 
are  so,  and  continue  unseparated ;  even  one  person 
who  is  capable  may  conclude  a  gift,  hypothecation, 
or  sale  of  immovable  property,  if  a  calamity*  affect¬ 
ing  the  whole  family  require  it,  or  the  support  of 
the  family  render  it  necessary,  or  indispensable 
duties,  such  as  the  obsequies  of  the  father  or  the, 
like  make  it  unavoidable.”  It  tjjen  goes  on  to  say,. 
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Siat  separated  coparceners  may  alienate  immovable 
property,  the  consent  of  kinsmen  spoken  by  Vrihas- 
pati  being  necessary  for  avoiding  disputes.  On  the 
question  of  debts  the  Mitakshara  lays  down,  that 
whoever  inherits  the  property  of  a  man  is  liable  for 
his  debts  in  the  first  instances,  but  “a  son  and  a 
grandson  should  be  made  to  pay  the  debts  of  the 
father  even  when  they,  take  no  property”,  but  not 
when  the  property  is  taken  by  another.  “The 
great-grandson  of  a  man,  without  a  son  or  a 
grandson,  can  be  made  liable  only  when  he  takes 
ancestral  property.”  As  regards  father’s,  debts 
they  should  be  paid  with  interest,  but  the  grand¬ 
father’s  debts  need  not  be  paid  with  interest.” 
But  during  minority  nobody  can  be  made  to.  pay 
debts,  even  if  they  be,  of  the  father.  Nor  should 
debts  incurred  for  spirituous  liquor,  lust  of  women, 
in  gambling,  ora  fine  be’ paid  by  the  son.* 

The  Vira-Mitrodaya  and  the  Mayukha  agree 
with  the  Mitakshara.  The  Mayukha  has  clearly 
laid  down,  that  the  father  has  the  power  of  use, 
but  no  power  of  alienation  in  ancestral  movables. 


(*)  tpwfa'ftaw  tisi  ^twi:  1 

■  ■:  50*1151  g’sqhft  *  1 

ftar  §>J  cftinr  cms*' 

«r  ffjfrfa  fasitft  i  * 
if  ftsfa  HTBaHTmWt  0  ?*IT?{  I 

.  v*  strati  qrt  urmfiratf  %v- 

JTsf*  S3  I  W  Wfk  fsT>Ii5I 

f«rfk  wr«n^  1  <znf<r  f<w  *<t  1  if% 
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The  Smriti-Chandrika  says,  that  alienation  of 
ancestral  immovable  property  except  for  the 
support  of  the  family  and  indispensable  duties 
is  invalid,  and  further  says,  that  the  ownership  of 
the  son  is  co-equal  with  that  of  the  father  in 
ancestral  movables.  As  to  the  liability  of  debts 
while  laying  down  the  same  rules  as  the  Mita- 
kshara,  it  adopts  the  modern  view,  that  sons  are 
not  liable  if  they  do  not  take  the  father’s  property, 
and  hence  sons  joint  with  the  father  may  be 
liable,  but  if  they  are  separate  they  are  not  liable 
for  debts  incurred  by  the  father  after  separation.* 
We  next  come  to  the  Dayabhaga.  It  has . 
laid  down,  that  every  member  of  a  joint  family 
has  right  to  dispose  of  his  share  of  even  immov¬ 
able  property.  It  says,  that  the  prohibition  of  the 
Smritis  is  only  a  moral  obligation,  a  fafn:,  but  if  the 
sale  is  completed,  it  is  not  invalid,  for  a  fact  cannot 
be  altered  by  a  hundred  texts,  svnnnnifq  avtntsHiniairqit- 
si#:  1  The  late  Dr.  Siromoni  impugned  the  doctrine 
of  Factum  Valet  as  not  justified  by  what.  Gimuta- 
vahana  had  said.  According  to  him  the  correct 
meaning  of  the  passage  is,  that  the  character  of 
a  thing-  cannot  be  altered  by  a  hundred  texts. 
That  is  no  doubt  the  correct  meaning.  But  upon 
that  patent  fact  Gimutavahana  based  his  argu¬ 
ment  that  an  alienation  when  actually  made, 
though  it  is  immoral,  cannot  be  invalidated.  ■  The 
doctrine-  of  Factum  Valet ,  as  pointed  out  by  Dr. 


*  fw  nn  ftwsrrafyvmv  331:  33  yqi  fwintyT'  ftrni 

nN  set  333  fa  nftnig  #3  fwsnnt  fawns:  fqnyajrscanrr- 
qjrasn  yf  fqnfr  gn:  ftrafr  yai  gft 

<?TO  1  ?.fn  mfnnPsnwt  qrqJT^jwm'ir  1 
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Stromani  has  Undoubtedly  no  place  in  Hindu 
law;  but  (Timutavahana’s  position  can  only  be 
explained  by  it.  The  Smritis  say,  that  the  alie¬ 
nation  of  immovable  property  by  a  joint  copar¬ 
cener  is  not  only  morally  wrong  but  is  wholly  invalid 
and  '‘is  as  if  not  done.”  The  texts  were  overlooked  by 
Uiinutavabana,  and  his  method  of  interpretation  call¬ 
ing  the  obligation  as  only  moral,  a  bidhi,  is  unknown 
to  other  commentators  and  is  only" the  refinement  of  a 
Nyayayika.  Ragbunandana,  while  following  Uimuta- 
vahana,  further  cites  a  text  of  Katyavana,  and  says, 
when  there  is  no  objection  by  the  co-heirs,  “a  gift 
becomes  valid  by  reason  of  the  absence  of  dissent.” 
We  next  go  to  the  present  law  of  the  country  as 
settled  by  the  decisions  of  our  courts. 

The  question  of  the  validity  of  an  alienation 
by  a  member  of  a  joint  Mitakshara  family  has  been 
found  to  be  one  of  great  difficulty  by  our  courts. 
Upon  the  ideas  of  ownership  and  survivorship  as 
recognised  by  our  courts,  strictly  speaking,  there 
can  be  no  valid  alienation  by  a  member  of  a  joint 
family  according  to  his  own  pleasure.  The  Full 
Bench  in  the  case  of  Sadabart  Prosad  Sahoo  made 
the  following  observation :  “According  to  the  law 
of  England,  if  there  be  two  joint  •  tenants,  a  sever¬ 
ance  is  effected  by  one  of  them  conveying  his 
share  to  a  stranger,  as  well  as  by  partition,  but  joint 
tenants  under  the  English  law  are  in  a  very  different 
position  from  members  of  a  joint  Hindu  family 
under  the  Mitakshara  law.  The  shares  to  which 
the  members  of  a  joint  family  would  be'  entitled  on 
partition  are  constantly  varying  •  by  births,  deaths, 
marriages,  &c.,  and  the  principle  of  the  Mitakshara 
law  seems  to  be,  that  no  sharer,  before  partition,  can, 
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without  the  assent  of  all  the  co-sharers,  determine  the 
joint  character  of  the  property  by  conveying  away  his 
share.”  The  alienation  of  the  immovable  property 
of  a  family  is  indeed  prohibited  by  the  Shastras, 
but  not  on  the  ground  mentioned  above.  However 
that  may  be,  the  High  Courts  of  Calcutta  and 
Allahabad  have,  in  strict  accordance  with  the  above 
principles,  laid  down,  that  voluntary  alienations  by 
sale,  mortgage,  or  gift,  and  devises  by  way  of  testa¬ 
mentary  disposition  of  joint  property  by  a  member 
of  a  joint  family  in  Behar,  Orissa,  Mithila,  and  the 
N.  W.  Provinces  are  wholly  invalid,  except  when  they 
are  made  by  the  father  or  the  manager,  under  cir¬ 
cumstances  mentioned  below,  (i)  In  Madras  and 
Bombay  it  has  been  held,  that  an  alienation  for  a 
consideration  by  an  undivided  coparcener  is  valid, 
but  a  gift  inter-vivos  or  by  will  is  invalid,  and 
cannot  defeat  the  rights  of  the  other  coparceners.  (2) 
The  Madras  Courts  have  also  gone  to  the  length 
of  recognizing  an  alienation  by  way  of  gift.  (3)  But  it 
is  settled  law  in  all  presidencies,  that  an  attachment 
in  execution  of  a  decree  has  the  effect  of  the  separa¬ 
tion  of  shares,  and  a  sale  in  execution  passes  the 
interest  of  an  undivided  coparcener  under  all  the 


(1)  Januk  Kishore  r.  Roghu,  S.  D.  A.  of  i86i,  p.  213.  Sadabart  Prosad 
Sahoo  t>.  Foolbash  Koer,  12  W.  R.  F.  B.  l.  Mahabir  Prosad  «.  Ramayud. 
20  W.  R  192. 

Chamach  v.  Ramprosad,  2  All.  267.  Ramanund  v.  Govind,  5  All.  384. 
Modhu  v.  Meharban,  18  Cal.  157.  P.  C.  17, 1.  A.  194.  Balgobind  ,Das  v. 
Narain  Lai,  20  I.  A.  116. 

(3)  Rangasami  v.  Krishnayyar,  14  Mad.  418,  F.  B.  Virasyramy  v. 
Ayaswamy,  I  Mad.  H.  C.  471.  Baba  v.  Timma,  7  Mad.  357,  F.  B.  Paunswami 
7/.  Thatta,  9  Mad.  273.  Rama  v.  Venkata,  11  Mad.  246.  Lakshraan  v.  Rarp 
Chundra,  5  Bom.  61,  P.  C.  Viraya  v.  Hanumanti,  14  Mad.  457.  Vasudeva  v. 
Vencatish,  10  Bom.  H,  C.  139. 

^3)  Suraibucijbi  Koer  v,  Sheoprosad,  6  I.  A.  88.  See  p.  10a. 
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schools.  (1)  A  Hindu  under  the  Mitakshara  law 
has  full  power  of  disposition  over  his  self-acquir- 
ed  immovable  property.  (2)  Under  the  Bengal 
school,  as  we  have  already  seen  in  the  last  section, 
he  has  full  power  over  both  ancestral  and  self- 
acquired  property.  ’ 

As  regards  movables  it  has  been  held  in 
Bombay,  that  in  ancestral  movables  sons  have  equal 
ownership  with  the  father,  and  that  under  the 
Mayukha  law,  the  father  has  not  the  power  of 
“giving  or  otherwise  alienating  them”.  (3)  But  in  an 
earlier  case  it  wras  held,  that  under  the  Mitakshara 
the  father  had  absolute  power  over  movables.  (4) 
This  last  case  was,  however,  dissented  from  in  a 
subsequent  decision,  (5)  which  was  confirmed  by 
the  Privy  Council  without  any  discussion  of  the 
particular  question,  fn  Allahabad,  the  question  was 
raised,  but  the  judges  refused  to  decide  it.  (6)  In 
Bengal  in  an  early  case  it  was  expressly  decided 
that  the  father  has  absolute  power,  over  movables, 
(7)  but  it  was  explained,  and  to  some  extent  dissen¬ 
ted  from  in  subsequent  cases.  (8)  Sir  Barnes  Pea¬ 
cock  after  discussing  in  full,  the  question  of  son’s 
right  in  ancestral  property  said,  there  was  no  dis- 


(1) .  Mudun  Thakoor  v.  Kanto  Lai,  I  I.  A.  321.  Dindyal  v.  Jugdip 
Narayan,  3  Cal.  198,  P.  C. 

(2)  Rao  Buhvant  v.  Rani  Kishori,  25  I,  A.  54. 

(3)  Jugmohun  Das  v,  Sir  Mangal  Das,  ro  Bom,  at  p.  548, 

(4)  •  Ram  Chandra  Dada  Naik  v.  Dada  Mahades  Naik,  1  Bom.  H*  C. 
App.  76. 

(5)  Lakshman  Dada  Naik  v.  Ram  Chandra  Dada  Naik,  1  Bom.  561. 
aff.  7  I,  A.  181. 

(6)  Kali  Prashad  v.  Ram  Charan,  1  All,  159.,  F.  B. 

(7)  Sudanunda  v.  Bonoraali,  1  Marsh,  320. 

(8)  Sadanund  v.  Soorjoo  Monee.  ri  W.  R.  436. 
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tinction  between  movables  and  immovables  except 
under  certain  circumstances,  and  that  was  the 
view  adopted  in  other  cases  also,  (i)  As  regards 
self-acquired  property  of  any  kind  or  the  separate 
property,  it  is  well  settled,  that  a  coparcener  has 
absolute  power  of  disposal.  (2) 

The  above  observations  apply  only  to  aliena¬ 
tions  without  necessity.  Alienations  for  necessity  by 
the  managing  member  or  any  other  member  of  the 
family  are  governed  by  different  considerations.  For 
necessity,  even  a  junior  member  of  the  family  is  justi¬ 
fied  in  alienating  the  family  property.  The  contin¬ 
gency  can  only  arise  when  the  managing  member 
is  absent,  or  incapable,  or  fraudulently  inclined.  In 
all  these  cases,  an  alienation  by  a  junior  member  is 
valid  according  to  the  texts  and  the  spirit  of  Hindu 
law.  But  there  have  been  few  reported  cases  in 
which  there  have  been  occasions  for  deciding,  the 
question.  It  has  been  held,  that  a  loan  contracted  ' 
by  sons  for  the  purposes  of  the  family  trade  is  bind¬ 
ing  on  the  father  and  other  members  of  the  family.  (3) 
As  regards  alienations  by  the  managing  member  for 
necessity,  they  are  always  binding  on  the  family. 
The  question  is  what  constitutes  necessity,  and 
what  are  the  duties  of  the  purchaser.  The  principles 
laid  down  in  the  case  of  Hanooman  Prosad  Pandey, 
as  we  have  already  seen,  apply  equally  to  the  case 
of  the  guardian  of  a  minor,  the  manager  of  a  Hindu 
family  and  a  Hindu  widow.  The  powers  of  the 
manager  are  fully  dealt  with  in  the  last  Section. 


(1)  Raja  Ram  v.  Luchman  Prosad,  8  W,  R.  15,  F.B.  Laljit  v,  Raj 
Coomar,  12  B.  L.  R.  373. 

(2)  Babu  Beer  Pertap  v.  Mahraja  Rajender  Pertap,  12  Moore,  1. 

(3)  Krishnasarai  v.  Rangasami,  7  Mad.  112. 
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If  the  alienation  or  “charge  is  one  that  -  a  prudent 
owner  would  make,  in  order  to  benefit  the  '  state,’’ 
it  is  binding  on  the  family.  “The  actual  pressure 
on  the  estate,  the  danger  to  be  averted,  or  the 
benefit  to  be  conferred  upon  it,  in  the  particular 
instance,  is  the  thing  to  be  regarded.”  “The  lender 
is  bound  to  enquire  into  the  necessities  of  the  loan, 
and  to  satisfy  himself  as  well  as  he  can,  with  refer¬ 
ence  to  the  parties  with  whom  he  is  dealing,  that 
the  manager  is  acting  in  the  particular  instance 
for  the  benefit  of  the  estate.”  The  law  on  the 
subject '  has  been  attempted  to  be  codified  by 
Sec.  38  of  the  Transfer  of  Property  Act.  As 
regards  sale  of  joint  property,  it  can  only  be  justifi¬ 
ed  by  pressing  necessity.  When  there  are  debts 
binding  on  the  family,  and  they  cannot  be  paid 
off  except  by  a  sale,  (1)  or  when  there  is  a  binding 
decree  which  may  at  any  time  be  executed,  and 
property  is  attached  and  advertised  for  sale,  (2) 
or  when  Government  Revenue  or  rent  is  due  for 
which  the  family  property  may  be  sold,  and  there 
is  no  other  way  of  paying  it  except  by  a  sale  of 
a  portion,  a  sale  by  a  manager  is  valid.  The 
cases  cited  in  pages  214-216,  and  the  considerations 
mentioned  there,  apply  to  the  case  of  a  manager. 

We  now  come  to  the  case  when  the  father  is 
Kurta,  or  more  correctly,  Swa?ni  or  Prabhu  of  the 
family.  “There  is  no  question,  that  considerable 
difficulty  has  been  found  in  giving  full  effect  to  each 
of  two  principles  of  the  Mitakshara  law,  one  being 
that  a  son  takes  a  present  vested  interest  jointly 


rmessur  Ojha  v.  Musmut  Goolbee,  n  W 
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with  his  father  in  ancestral  estate,  and  the  other 
that  he  is  legally  bound  to  pay  his  father’s  debts, 
not  incurred  for  immoral  purposes,  to  the  extent 
of  the  property  taken  by  him  through  his  father. 
It  is  impossible  to  say,  that  the  decisions  on  this 
subject  are  on  all  points  in  harmony,  either  in 
India  or  here.”  This  is  what  the  Privy  Council 
observed  in  the  case  of  Nanomi  Babuasin.  (i) 
There  is  no  doubt,  that  the  decisions  of  our  courts 
on  the  subject  are  far  from  being  in  harmony. 
The  difficulty  has  arisen  on  account  of  importing 
European  ideas  of  joint  property  into  the  Hindu 
law  about  the  rights  of  the  fathers  and  sons. 
The  law  of  the  Rishis  is  very  clear  and  definite, 
as  we  have  already  seen.  It  is  difficult,  not  to 
ascertain  that,  but  to  ascertain  the  law  of  our  courts. 

The  principles  of  Hindu  law  on  the  subject 
were  very  clearly  and  correctly  stated  by ,  the 
Privy  Council  in  the  case  of  Hanooman  Prosad 
Pandey (2)  in  the  following  words  “  Unless  the 
debt  was  of  such  a  nature  that  it  was  not  the  duty 
of  the  son  to  pay  it,  the  discharge  of  it,  eyen 
though  it  affected  ancestral  estate,  would  still  be 
an  act  of  pious  duty  in  the  son.  By  the  Hindu 
law  the  freedom  of  the  son  from  the  obligation 
to  discharge  the  father’s  debt,  has  respect  to 
the  nature  of  the  debt,  and  not  to  the  nature 
of  the  estate  whether  ancestral  or  acquired 
by  the  creator  of  the  debt.”  The  principles  here 
enunciated  were  affirmed  by  the  Privy  Council  in 


(I)  Nanomi  Babusin  v.  Modu  Mohun,  13  Cal.  p  35. 

(a)  Hanooman  Prosad  Pandey  v.  Babooe  Munraj  Koonwaree,  6 
Moore,  4*1. 
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the  case  of  Girdharee  Lai,  but  they  have  since 
been  departed  from  to  a  considerable  extent  by 
later  decisions,  as  we  shall  presently  see. 

In  the  case  of  Junuk  Kishoree  Konwar  v. 
Raghunundun  Singh,  the  Calcutta  Sudder  Dewany 
Adalut  (i)  decided,  that  in  case  of  a  private  aliena¬ 
tion  by  the  father,  though  it  was  for  paying  off  bond- 
debts  and  decrees,  justifying  necessity,  must  be 
shown  to  make  it  valid,  but  in  the  case  of  execu¬ 
tion  sale,  the  son  must  show  immorality  to  invali¬ 
date  it. 

We  next  come  to  the  case  of  Girdharee  Lai 
v.  Kantoo  Lai  (2)  the  Privy  Council  in  that  case 
held,  that  it  was  “questionable  whether  a  son  can 
under  the  Mitakshara  law  recover  an  undivided 
share  of  ancestral  property  sold  by  his  father,”  but 
ancestral  property  might  validly  be  sold  for  debts 
contracted  by  the  father,  whether  before  or  after 
the  sons  are  born,  that  “it  was  necessary  for  the 
.son,  in  order  to  set  aside  the  sale  of  property  for 
the  purpose  of  paying  the  father’s  debts,  to  show 
that  the  debt  was  illegal  or  contracted  for  an 
immoral  purpose.”  In  the  analogous  case  of 
Muddun  Thakoor  v.  Kantoo  Lai,  the  suit  was 
upon  a  mortgage,  but  in  execution  properties, 
hypothecated  as  well  as  unhypothecate'd,  had  been 
sold  as  upon  an  ordinary  money  decree.  The 
High  Court  had  held,  that  the  purchaser  was 
entitled  to  retain  only  the  share  of  the  father,  as 
the  sons  were  not  parties  to  the  suit.  But  the 
Privy  Council  held,  that  the  entire  property  passed 


(i)  S.  D.  A.  of  1861,  p.  313. 
(a)  it  A.  3*1. 
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for  the  following  reasons  :  “It  appears  that  Muddun 
Mohun  Thakoor  purchased  at  a  sale  undeF  an 
execution  of  a  decree  against  two  fathers.  He 
found  that  a  suit  had  been  brought  against  the 
two  fathers;  that  a  Court  of  Justice  had  given  a 
decree  against  them  in  favour  of  a  creditor ;  that 
the  Court  had  given  an  order  for  this  particular 
property  to  be  put  up  for  sale  under  the  execution  ; 
and,  therefore,  it  appears  to  their  Lordships,  that 
he  was  perfectly  justified,  within  the  principle  of 
the  case,  which  has  already  been  referred  to,  in 
6th  Moore  Indian  Appeal  Cases,  in  purchasing  the 
property.”  Their  Lordships  then  quote  the  prin¬ 
ciples  laid  down  in  that  case  ( i.e .  of  Hanooman 
Prosad  Pandey)  as  to  the  rights  of  a  purchaser 
from  the  guardian  of  a  minor,  and  say  :  “the  same 
rule  has  been  applied  in  the  case  of  a  purchaser  of 
joint  ancestral  property.  A  purchaser  under  an 
execution  is  surely  not  bound  to  go  back  beyond 

the  decree . It  has  already  been  shown  that 

if  the  decree  was  a  proper  one,  the  interest  of  the 
sons,  as  well  as  the  interest  of  the  father,  in  the 
property,  although  it  was  ancestral,  were  liable  -for 
the  payment  of  the  father’s  debts.  The  purchaser 
under  that  execution,  it  appears  to  their  Lordships> 
was  not  bound  to  go  further  back  than  to  se.e,  that 
there  was  a  decree  against  those  two  gentlemen  ; 
that  the  property  was  liable  to  satisfy  the  decree,  if 
the  decree  had  been  given  properly  against  them  ; 
and  having  inquired  into  that,  and  having  bonafide 
paid  a  valuable  consideration  for  the  property,  the 
plaintiffs  are  not  entitled  to  come  in,  and  to  set 
aside  all  that  has  been  done  under  the  decree  and 
execution,  and  recover  back  the  estate  from  the 
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defendant.”  The  broad  and  clear  principles  laid 
down  by  Sir  Barnes  Peacock  in  this  case  were 
very  soon  modified  by  the  Privy  Council  in  the 
case  of  Deendyal  v.  Jugdeep  Narayan  (i)  in  which 
Sir  James  W.  Colville  delivering  the  judgment  of 
their  Lordships  held,  that  if  the  right,  title  and 
interest  of  the  father  is  sold  in  execution  of  a 
mortgage  decree  against  him,  the  sons  can  recover 
the  entire  joint  family  property,  subject  to  the  right 
of  the  purchaser  to  have  the  father’s,  “share  and 
interest  ascertained  by  partition.”  Their  Lordships 
observe,  “  whatever  may  have  been  the  nature  of 
the  debt,  the  appellant  cannot  be  taken  to  have 
acquired  by  the  execution  sale  more  than  the  right, 
title  and  interest,  of  the  judgment  debtor.  If  he 
had  sought  to  go  further,  and  to  enforce  his  debt 
against  the  .  whole'  property,  and  the  co-sharers 
therein,  who  were  not  parties  to  the  bond,  he  ought 
to  have  framed  his  suit  accordingly,  and  have 
made  those  co-sharers  parties  to  it.” 

The  rules  laid  down  in  Girdharee  Lai’s  case 
were  considered  and  approved  in  the  later  case  of 
Suraj  Bunsi  koer.  It  was  decided  in  that  case,  that  the 
sons  by  proving  that  the  debts  were  contracted  for 
immoral  purposes  could  recover  the  family  property 
from  an  auction-purchaser  in  execution  of.  a  mort¬ 
gage  decree  against  the  father,  but  as  the  property 
"had  been  attached  and  ordered  to  be  sold”  there 
was  “a  valid  charge  upon  the  land,  to  the  extent  of 
Adit  Sahai’s  (  i.e.  the  father’s)  undivided  share  and 
interest  therein,  which  could  not  be  defeated  by 
his  death  before  the  actual  sale,”  and  thus  the 


(l)  3  Cal.  198.  4  I.  A.  247. 
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purchaser  was  declared  entitled  to  the  father’s 
undivided  share  in  the  family  property.  (1) 

In  the  next  case,  i.e .,  of  Babu  Hurdey  Narayan, 
the  Privy  Council  made  a  distinction  between  a 
sale  in  execution  in  a  mortgage  decree,  and  one  in 
a  simple  money  decree.  It  was  held,  that  the 
purchaser  of  the  right,  title  and  interest  of  the 
father  in  an  ordinary  money  decree  acquired  only 
the  father’s  undivided  share.  (2) 

The  decision  in  the  case  of  Mussamut  Nanomi 
Babuasin  (3)  is  perhaps  the  clearest  and  most 
consistent  of  the  decisions  on .  the  question.  In 
that  case  all  the  previous  decisions  were  considered, 
and  their  Lordships,  taking  into  consideration  the 
fact  that  “the  right  and  interest”  of  the  father  had 
been  sold,  made  the  following  observations  : — “Their 
Lordships  do  not  think  that  the  authority  of 
Deendyal’s  case  bound  the  Court  to  hold,  ,  thatr 
nothing  but  Girdharee’s  (the  father’s)  coparcenery 
interest  passed  by  the  sale.  If  his  debt  was  of  a 
nature  to  support  a  sale  of  the  entirety,  he  might 
legally  have  sold  it  without  suit,  or  the  creditor 
might  'legally  procure  a  sale  of  it  by  suit.  All  the 
sons  can  claim  is,  that,  not  being -parties  to  the  sale 
or  execution  proceeding,  they  ought  not  to  be 
barred  from  trying  the  fact  or  the  nature  of  the 
debt  in  a  suit  of  their  own/’  They  further  held, 
that  “destructive  as  it  may  be  of  the  principle  of 
independent  coparcenery  rights  in  the  sons,  the 


(1)  Suraj  Bunsi  Koer  v.  Sheoprasad  Sing,  6.  I.  A,  88. 

(2)  Babu  Hurdey  Naraian  v.  Pundit  Babu  Rooder  Perkash  Misser, 
I.  A.  26. 

(3)  Mussamut  Nanomi  Babuasin  v,  Modun  Muhun,  13.  I.  A.  I. 
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decisions  have  for  some  time  established  the 
principle,  that  the  sons  cannot  set  up  their  rights 
against  his  creditor’s  remedies  for  their  debts,  if 
not  tainted  with  immortality,  and  observed:  “On 
this  imporant  question  of  the  liability  of  the  joint 
estate,  their  Lordships  think,  that  there  is  now  no 
conflict  of  authority.”  One  would  have  thought 
the  decision  in  this  case  would  be  followed  in  all 
subsequent  cases.  But  unfortunately  the  very 
next  year  the  Privy  Council,  upsetting  the  judgment 
of  Mr.  Justice  Mitter  in  the  case  of  Upotoop 
Tewary,  (1)  decided,  that  “each  case  must  depend 
on  its  own  circumstances,”  and  that  when  by  the 
sale  proclamation  only  “the  right  and  interest”  of 
the  father  is  sold,  nothing  but  his  undivided  share 
can  pass.  (2)  In  the  subsequent  case  of  Bhagbat 
Persad,  (3)  the  Privy  Council  approved  and  gave 
effect  to  the  rules  laid  down  in  the  cases  of  Girdharee 
Lai.  and  Nanomi  Babuasin  mentioned  above,  and 
held,  that  the  entire  family  property  passed  in 
execution  of  a  decree  against  the  father,  though 
the  “lenders  of  the  money  had  not  made  proper 
enquiries,  whether  there  was  actual  necessity  .  for 
the  loans.”  The  same  rule  was  laid  down  in  the 
later  case  of  Meenakshi  Naidu,  where  it  was  held,, 
that  the  entire  family  property  passed  in  execution 
of  a  money  decree  against  the  father.  (4) 

In  the  case  of  Uporoop  Tewari  mentioned 
above  Mr.  Justice  Mitter  made  a  distinction  be- 


(I)  » Cal,  749- 

(3)  Simbhu  Nath  Pandey  Golab  Sing,  14  1,  A,  77. 

(3)  Bhagbat  Persad  v.  Musmut  Girja  Koer,  15  X.  A.  99. 

(4)  Meenakshi  Naidu  v.  lmmudi  Kanaka,  16  I.  A.  r. 
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tween  the  case  of  a  minor  son  and  that  of  an  adult 
son,  on  the  authority  of  Ch.  I  Sec.  I.  p.  28,  29  of 
the  Mitakshara  which  is  to  the  following  effect : 
“  An  exception  to  it  follows.  Even  a  single  indi¬ 
vidual  may  conclude  a  donation,  mortgage,  or  sale 
of  immovable  property  during  a  season  of  distress 
for  the  sake  of  the  family,  and  especially  for  pious 
purposes.  The  meaning  of  that  text  is  this — 
while  the  sons  and  grandsons  are  minors  and- 
incapable  of  giving  their  consent  to  a.  .gift  and  the 
like, or  while  brothers  are  so,  and  continue  unsepara¬ 
ted  even,  one  person,  who  is  capable,  may  conclude 
a  gift,  a  hypothecation  or  sale  of  immovable  pro¬ 
perty,  if  a  calamity  affecting  the  whole  family 
require  it,  or  the  support  of  the  family  render  it 
necessary,  or  indispensable  duties,  such  as  the 
obsequies  of  the  father  or  the  like,  make  it  unavoid¬ 
able.*’  It  was  held,  that  though  the  adult  son 
might  have  been  no  party  to  the  mortgage,  or  the 
suit  based  on  it,  “  if  the  proceedings  were  held  with 
his  knowledge”  “it  would  be  a  fair  inference  from 
the  circumstance,  that  he  was  a  consenting  party 
to  the  original  transaction.”  This  latter  part  of 
the  judgment  was  disapproved  by  the  Privy  Council, 
as  we  have  seen  before.  Mr.  Justice  Mitter  himself 
in  a  later  case  distinguished  this  case,  and  held,  that 
there  was  no  distinction  as  between  the  liability  of 
a  minor  and  an  adult  son.  (1)  In  the  same  case 
it  was  further  held,  that  there  was  no  distinction 
as  between  the  liability  of  a  son  under  a  money 
decree,  and  that  under  a  mortgage  decree  against 
the  father. 


(I)  Baso  Koer  v.  Hurry  Das,  9  Cal.  495, 
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We  may,  therefore,  take  it  as  settled  law,  that 
if  the  family  property  be  sold  in  execution  of  a 
money  decree  against  the  father  for  a  debt  which 
is  not  immoral  or  illegal,  and  if  it  appears  that  the 
family  .property  and  not  merely  the  father’s  interest 
was  sold,  the  interest  of. the  sons  will  pass,  whether 
they  -are  minor  or  adults.  The  same  principles,  it 
was  supposed,  applied  to  mortgage  decrees,  and  it 
was  further  thought,  that  mortgage  decrees  stood  on 
a  far  more  favourable  footing  than  money  decrees. 

A  recent  Bench  of  three  judges  of  the  Calcutta 
High  Court,  (1)  however,  upsetting  a  careful 
judgment  of  Mr.  .Justice  Ghose,  held,  that  after 
the  passing  of  the  Transfer  of  Property  Act,  the 
Hindu  Law  on  the  subject  has  been  changed 
and  unless  the  sons  are  made  parties  to  the  suit' 
by  the  mortgagee,  they  cannot  be  made  liable. 
As  it ,  stands,  in  Calcutta,  the  holder  of  a  simple 
money  decree  is  in  a  much  better  position  than  the 
holder  of  a  mortgage  decree.  This  is  a  result, 
■which  will  appear  to  be  very  strange  to  the  ordinary 
mind,  and  has  followed  from  a  misapprehension  of 
the  position  ,  of  the  father  under  the  Mitakshara 
law7. 

Sir  Francis  Maclean,  C.  J.,  based  his  judgment 
in  the  above  case  on  the  grounds:  (1)  that  in 
Suit  against  the  father  on  a  mortgage  he  "  as 
Kurta.  or  manager  of  the  property  of  the  joint 
family”  ‘did  not  answer  any  of  the  descriptions’  of- 
representative  persons,  mentioned  in  Sec. 437,  C.P.C., 
suits  against  whom  would  bind  others,  and  conse¬ 
quently  a  minor  son  could  not  be  bound  by  a  decree 

Ula  Suraj  Prosad  ».  Golab  Chand,  28  Cal.  517. 
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against  the  father  ;  (2)  that  by  enacting  in  Sec.  85 
of  the  Transfer  of  Property  Act  that  all  persons 
having  an  interest  in  the  property  comprised  in  the 
mortgage  should  be  made  parties  to  a  mortgage 
suit,  the  legislature  has  abrogated  the  law  laid 
down  by  the  Privy  Council  in  decisions  passed 
before  the  passing  of  the  said  Act ;  (3)  that  ‘if  the 
father  absolutely  represented  the  son,  it  would  not 
have  been  open  to  the  son  to  bring  a  suit  to  impeach 
the  mortgage  on  the  ground  that  the  advance  was 
for  an  illegal  or  immoral  purpose,  as  clearly  he  could 
do.”  “The  legislature  did  not  think  fit  to  place  him 
(the  father)  in  the  same  category  as  a  trustee,  ' 
executor  or  administrator”  within  the  meaning  of  Sec. 
437,  C.P.C.,  the  learned  Chief  Justice  observes,  but 
it  is  difficult  to  say,  that  the  father  is  not  a  trustee 
for  the  family  in  whom  the  family  property  is  vested 
until  partition,,  for  the  purposes  of 'the  family. 
Again  the  joint  family  has  been  considered  to  be 
a  corporation  whose  interests  are-  necesSarily 
centred  in  the  manager.  This  has  been  the'  view- 
held  by  Mr.  Justice  West  (1)  and  other  eminent 
Judges,  as  we  have  already  seen.  The  section  of  the 
Civil  Procedure  Code  that  lays  down  how  corpora¬ 
tion  and  companies  should  sue  or  be  sued  are 
Sections  435  and  436.  Sections  435  and  436 
clearly  say,  that  a  suit  by  or  against  an  officer  or  a 
trustee  authorised  to  sue  and  be  sued  on  behalf  of 
a  corporation  or  company  is  a  good  suit  against 
the  said  corporation  or  company.  Now,  according  - 
to  the  provisions  of  the  Hindu  law,  and  the  deci¬ 
sions  of  all  the  High  Courts,  the  joint  family  is  a 


( 1 )  Gan  Savant  t.  Narayan  Dhond  Savant,  7  Bom.  467. 
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corporation  in  respect  of  which  the  father  is  the 
officer  who  is  authorised  by  law  to  sue  or  be  sued.* 
It  would  have  been  interesting  to  see  this  position 
discussed  ;  but  unfortunately  it  escaped  the  notice 
of  the  Judges.  As  regards  the  second  ground, 
according  to  the  previo'us  decisions,  the  father  is 
the  person  authorised  to  sue  or  be  sued  by  the 
corporation  or  company,  namely,  the  joint  family. 
Sec.  85  could  not  be  held  to  have  abrogated  the 
previous  decisions.  The  third  ground. is  also  based 
on  a  misapprehension  of  Hindu  law.  According  to 
strict  Hindu  law,  as  we  have  already  seen,  the 
father,  if  he  is  not  the  full  owner  of  ancestral 
property,  has  yet  full  power  to  sell  or  mortgage  it,  for 
the  purposes  of  the  family  without  reference  to  the 
sons,  and  further,  the  interest  of  the  sons  is  liable  to 
be  Sold  for  the  debt's,  not  illegal  or  immoral,  of  the 
father,  and  indeed  the  sons  cannot  take  such 
property  without  paying  such  debts.  It  follows  from 
this,  that  the  father  represents  the  estate,  and  also 
the  son,  fully  and  ‘absolutely’  when  the  debt  is  not 
illegal  or  immoral.  The  Privy  Council  and  the  High 
Courts  of  India  have  laid  down  a  rule  of  procedure, 
that  the  son,  when  not  a  party,  could  bring  a 
suit  for  a  declaration,  that  'the  debt  was  illegal 
or  immoral.  The.  father  could  not,  while  con¬ 
tracting  an  immoral  debt,  represent  the  son, 


*Sir  Barnes  Peacock  in  the  case  of  Kailash  v.  Ellis,  8  W.  R.  45,  declined 
to  decide  the  question,  whether  a  suit  against  an  officer  of  an  unincorpo¬ 
rated  society  authorized  to  be  sned. by  deed,  was  good.  If  the  father  is  au¬ 
thorized  by  Hindu  law,  which  is  the  substantive  law  of  the  land,  to  sue  and 
be  used,  it  is  difficult,  to  see,  why  a  suit  against  him  will  not  bind  the  family, 
while  a  suit  against  the  officer  authorized  to  be  sued  in  a  corporation  is 
good,  notwithstanding  Sec.  85  of  the  Transfer  of  Properly  Act. 
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but  until  that  was  proved  in  a  suit,  the  father  should 
be  considered  as  representing  the  son  absolutely. 
Indeed  under  the  Hindu  law  the  father  alone  is 
“independent”,  the  sons  are  "dependent”  and  have 
no  rights.  The  father  alone  has  the  right  to  sue  and 
to  be  sued,  the  sons  having  no  such  right.  This  posi¬ 
tion  which  is  the  true  position  of  the  father  under 
the  Hindu  law,  does  not  seem  to  have  been  before 
the  judges  at  all. 

As  regards  voluntary  alienations  by-  the  father 
by  way  of  sale  or  mortgage,  it  has  been  held,  that 
they  are  valid  and  binding  on  the  .sons  when  they 
are  made  for  legal  'necessity  or  for  antecedent 
debt.  (1)  The  leading  case  on  this  matter  is  that 
of  Luchmandas  v.  Giridhur  Chowdhury,  (2)  where 
a  Full  Bench  of  the  Calcutta  High  '  Court  held, 
that  a  mortgage,  if  executed  for  an  antecedent  debt, 
would  bind  the  sons,  but  if  it  was  not  execute^  for 
such  a  debt,  it  was  not  binding  against  them,  but  as 
a  simple  debt  it  might  be  enforced  against  the  sons 
if  it  was  not  immoral  or  illegal. 

The  Bombay  High  Court  have  gone  the  length 
of  holding,  that  after  the  death  of  the  father, 
the^pdgment-debtor,  if  only  the  mother  and  not  the 
sons  are  brought  on  the  record,  the  sale  will  pass 
the  entire  estate,  unless  it  is  shown  that  the  decree 
is  not  binding  on  the  estate  ;  (3)  and  in  another 
case,  under  similar  circumstances,  gave  the  plaintiff 
only  a  right  to  redeem.  (4)  The  correctness  of 
these  decisions  is  open  to  doubt,  and  there  is  great 

(1)  Hamunan  Kamat  v.  Dowlut  Munder,  io  Cal.  528. 

(2)  5  Cal.  855. 

(3)  Achut  ».  Maugnnath,  21  Bom.  539. 

(4)  Erava  v.  Sedramappa,  si  Bom.  429. 


THE  .JOINT  HINDU  FAMILY.  385 

* 

force  in  the  judgment  of  the  late  M.  Justice 
Ranade  who  differed  from  the  majority  of  the 
judges  in  the  latter  case. 

A  full  Bench  of  the  Allahabad  High  Court 
have  held  (1),  that  a  mortgage  decree  obtained 
without  making  the  sons,  parties  did  not  bind  the 
sons,  but  sons,  before  they  could  succeed,  must 
show  that  the  mortgagee  had  notice  of  their  exis¬ 
tence  (2).  In  Allahabad  too,  the  Hindu  Judge, 
Mr.  Justice  Banerjee,  was  overruled  by  the  majority 
of  the  Full  Bench,  who  held  that  the  son  was  entitled 
to  a  declaration  that  his  interest  had  not  been  sold 
without  proof  of  any  other  fact  except  that  he  was 
not  made  a  party.  The  Calcutta  High  Court,  how¬ 
ever,  differed  from  the  Allahabad  High  Court  in  that 
respect,  and  held  that  if  in  the  suit  the  question  of  the 
validity  of  the  mortgage  had  been  decided  against 
the  son,  his  only  right  was  to  redeem  the  mortgage. 
In  the  latest  case  on  the  question  the  Allahabad 
High  Court  have  approved  of  the  Calcutta  rule  (3). 

The  Madras  High  Court,  however,  have  dis¬ 
agreed  with  the  majority  of  the  Full  Bench  of  the 
Allahabad,  and  agreeing  with  Mr.  Justice  Banerjee, 
have  held,  that  Sec.  85  of  the  Transfer  .Property  Act 
has  not  changed  the  old  law  on  the  subjects  and  all 
that  the  sons  could  claim  was  to  prove  the  invalidity 
of  the  debt  in  their  suit  (4).  The  Hindu  Judge  of 
Madras,  Sir  Subramanya  Ayyar  was  of  the  same  opi¬ 
nion,  and  followed  that  judgment  in  a  recent  case(5). 

In  Bombay,  in  two  recent  cases  without 

(1)  Bhawni  1’resad  v.  Kalin,  J?  All.  537. 

(2)  Rom  Nath  Rai  v.  Uchman  Rai,  21  All.  193. 

(3)  Kanhaia  Lai  7’.  Raj  Bahadoor,  24  All.  211, 
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reference  to  Act  4  of  1882,  the  tfce  old  rule, 
laid  down  in  the  case  of  Nanomi  Babuasin,  was 
affirmed  (1).  It  was  held,  that  “  there  are  only  two 
cases  in  which  son’s  interest  would  not  pass  "  first 
when  they  were  not  sold”  and  “second  when  the  debt 
was  not  binding  on  the  sons  by  reasons  of  its  having 
been  contracted  for  illegal  or  immoral  purposes.” 

It  has  been  held,  that  a  mere  general  allegation 
of  extravagance  and  immorality  against  the  father 
even  if  proved,  was  not  sufficient  to  relieve  the  son(2). 
It  has  also  been  held,  that  the  debt  of  the  father  as 
surety  “  for  payment  ”  was  binding  on  the  son  (3)! 

There  was  a  difference  of  opinion  among  the 
several  High  Courts  whether  in  the  case  of  a 
mortgage  by  the  father  when  no  evidence  was 
given  on  either  side  as  to  the  circumstances  in  which 
the  bond  was  given,  the  son  could  be  made  liable. 
Recently  the  Allahabad  High  Court  setting  aside  its 
former  decisions  have  held  that  sons  were  liable  under 
a  mortgage,  unless  it  could  be  shown  that  it  was  tain¬ 
ted  with  immorality(4).  The  Bombay  High  Court 
have  also  laid  down  the  same  law  (5).  The  whole 
question  was  fully  dealt  with  in  a  recent  case  in 
Calcutta  (6),  in  which  it  was  held  “in  the  case  of  a 
Mitnkshara  family  consisting  of  a  father  and  minor 
sons,  where  the  father  hypothecates  ancestral  property 

(1)  Devji  v.  Sambhu,  24  Bom.  135.  Joharma!  ®.  Eknath,  24  Bom. 
343.  See  8  Bom.  489  ;  15  Bom.  87  ;  14  Bom.  320,  P.  J.  for  1898.  p.  124. 
In  15  Bom.  87,  it  was  held,  that  in  case  of  a  money  decree,  in  the  absence  of 
special  circumstances  showing  an  intention  to  put  up  the  entire  interest  of  the 
family  in  the  property  only  interest  of  the  father  passes. 

(2)  Kishan  v.  Garurudhwaja,  21  All.  238. 

(3)  Tukaram  v.  Gangaram,  23  Bom.  455. 

(4)  Debidat  v.  Jadu  Rai,  24  All.  459.  Overruling  Jamna  v,  Nain 
Sukh,  9  AH.  456.  Sami  v.  Pannamal,  21  Mad.  28. 

(5)  Chintamani  Ray  v.  Kashinath,  14  Bom.  320.  1 

^6)  Surja  v.  Golab,  27  Cal,  762.  Pran  Krishna  v.  Jadu,  2C.  W.  N.  603. 
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|  there  being  no  proved  necessity  ,but  on  the  other  hand 
no  proof  of  immoral  or  illegal  purposes,  and  no  proof 
that  the  lender  made  any  enquiry  as  to  the  purpose, 
the  debt  itself  is  an  antecedent  debt,”  and  though 
the  mortgage  cannot  be  enforced,  there  being  no 
‘debt  antecedent  to  the  transaction  ’  to  sustain  it, 
the  creditor  is  '  entitled  in  a  suit  against  the  father 
and  sons,  or  the  sons  alone  after  the  death  of  the 
father  to  a  decree  directing  the  debt  to  be  raised 
out  of  the'  whole  ancestral  estate  inclusive  of  the 
mortgaged  property.  (1) 

'■  In  the  case  of  Gunga  Prosad  v.  Ajudhea  Prosad 

i  (2)  the  late  Mr.  Justice  Mitter,  without  deciding  the 
|  question,  allowed  the  mortgagee  to  sell  up  such 
portion  of  the  property  as  had  passed  into  the 
hands  of  third  parties,  but  in  later  cases  it  has  been  . 
held,  that  he  canriot  be  allowed  to  do  so.  (3)  The 
rule  that  if  the  debt  is  antecedent,  say  by  a  day,  to 
the  mortgage,  it  binds  the  estate,  but  that  it  does  not 
do  so,  if  the  consideration  for  the  mortgage  is  paid 
at  the  time,  is  certainly  based  on  earlier  rulings  of 
our  Courts,  but  it  is  difficult  to  say  that  it  is 
based  on  reason  or  any  principle  of  law.  The 
distinction  is  so  fine,  that  for  practical  purposes  it 
might  have  been  disregarded.  The  rule  of  Hindu 
law  is  clear  that  the  sons  cannot  take  even  ances¬ 
tral  property,  without  paying  the  father’s  debts, 
for  on  partition  the  father’s  debts,  which  are  not 
improper,  should  be  first  paid.  A  proper  construc¬ 
tion  of  the  rule  seems  to  be  that  there  is  a  charge 


(1)  Khalilnl  Rahman  11.  Gobid  Prosad,  20  Cal,  338. 

(2)  8  Cal.  131. 

(3)  Khalilul  Rahman  V,  Gobind  Prosad,  20  Cal,  $38. 
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on  the  family  property  for  all  debts  of  the  father  not 
incurred,  for  improper  purposes.  The  law  of  the 
Mitakshara  as  commonly  understood  has  been 
sufficiently  relaxed  by  the  decisions  of  the  Privy 
Council,  and  the  rule,  as  at  present  obtaining,  should 
be  made  clearer  and  more  consistent  by  ignoring 
fanciful  distinctions. 

In  case  of  a  simple  money  decree  it  has  been 
held,  that  ‘a  member  of  a  joint  Hindu  family  may 
be  bound  by  a  decree  and  a  sale  thereunder  of 
the  family  property  though  he  is  not  a  party,’  ‘that 
as  regards  the  sons  they  are  certainly  bound  un¬ 
less  the  debt  be  proved  by  them  to  have  been  for 
immoral  purposes’  and  ‘  as  regards  other  coparce¬ 
ners  they  also  would  be  bound  if  the  creditor  or 
the  purchaser,  as  the  case  may  be,  could  prove,  that 
the  debt  had  been  contracted  for  their  benefit  or  for 
the  purposes  of  a  trading  business  in  which  they  were 
interested,  and  if  the  decree  was  substantially  one 
against  them  though  in  form  it  might  be  against  the 
head  member  or  members  of  the  family,  especially 
when  the  coparceners  were  minors  at  the  time  the 
debt  was  contracted.’  (i) 

There  was  some  difference  of  opinion  in 
Madras,  whether  the  sons  could  be  made  liable 
before  the  death  of  the  father.  A  recent  Full 
Bench  have  settled,  that  a  personal  debt  of  the 
father  may  be  enforced  against  the  sons  to  the 
extent  of  the  ancestral  property,  whether  the  father 
be  dead  or  living.  (2) 

(1)  Buldeo  v.  Mubarek,  6  C.  W.  N.  CXI.  Hare  Vithal  v.  Jairam,  14 
Born.  597.  Sakhram  t>.  Dioji,  23  Bom.  372.  Seoprosad  r.  Saheb  Lall, 
20  Cal.  453.  Doulat  koer  v.  Mihir  Chand,  15  Cal.  70. 

(2)  Ramsamy  v.  UUaganatha,  22  Mad.  49. 
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The  Allahabad  Court  have  further  held,  in  a  re¬ 
cent  case  that  both  as  regards  a  mortgage  and  an 
unsecured  debt,  the  father  and  the  son  may  not 
only  be  sued  together,  but  the  son  may  be  sued 
separately,  in  respect  of  the  same  debt  after  a 
decree  had  been  obtained  against  the  fatber.(i) 

The  Bombay  High  Court  have  held, that  a  simple 
money  decree  for  the  personal  debt  of  the  father 
may  be  enforced  against  the  sons,  after  his  death, 
in  execution.  (2)  But  the  Calcutta,  Allahabad  and 
Madras  High  Courts  have  held,  that  in  such  a  case 
execution  could  not  proceed  against  the  sons,  but 
•the  creditor  might  bring  a  fresh  suit  to  enforce  his 
debt  in  which  the  sons  could  raise  the  question  of 
immorality.  (3)  A  full  Bench  of  the  Allahabad’ 
Court  (4)  have,  however,  following  a  Calcutta  case, 
(5)  held,  that  the  son,  if  he  was  brought  on  the 
record  as  representative  of  his  father,  could, 
under  Sec.  244,  C.  P.  C,,  raise  the  question,  that 
the  property,  sought  to  be  sold,  was  ancestral  which 
he  took  by  survivorship. 


(1)  Dbaram  Sing  v.  Angan  Lai,  21  All.  301, 

(2)  Umed  Hathi  Sing  v.  Goman  Bhaji,  20  Bom.  385. 

(3)  Lachmi  Narain  v,  Kunji  Lai,  16  All.  449.  Karnataka  v.  Hanu- 
mayya,  5  Mad  232.  Ariabudra  v,  Dornsami,  11  Mad.  413  Luchmi  Narain 
v.  Kunji  Lull,  13  Mad.  265.  Juga  Lall  Andh  Bihary,  6  C.  W.  N.  223. 

(4)  Seth  Chand  v.  Durga  Dei,  12  All.  3*3. 

(|)  Rajrup  v,  Ramgolam,  16  Cal.^i. 
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section  II. 

zrfaig  sra’xfa  i  . 

sr  '^4r5r.  n  s 

f-  Hlfawm  *t<[  1 

^W^fiTCaprf  H  H^t  ^TgST^fcT  II 
^frsumcWTsrt  g  fafV.  wig  i 

^T5nrf?rgf%  if  ^  ^TgT^r^ftr  ^rtr^g  n 
^T?rft  ipr^m  fwm?xtr§KTn^m  i 
tt^ttcj;  irfftgfeifix  aftqgg  ^tfg^T  11 
fsrnfe^srari  irfaw:  i 

^sntsr  cr^rTf^Tf^g'  Tfk  %fk:  u 

JTrft^lTn'fn^}’^^  9T%«T  cfT  i 

’sraxsrwrrlfc  ^  t%«rfa  ii 

*  The  first  part  of  this  verse  appears  in  the  Veda,  and  all  the  other- 
Dharma  Shastras,  See  the  texts  on  the  subject  at  pages  35,  36:  They 
are  not  consequently  repeated  here.  The  following  texts  are,  however,  no 

fawT»re’rf  ¥?t  Frai  i 

Isnff  V  ^5T  SiTtsf  clfW^^Ntil  rtS<D  II 

^fwW  ^?ft  ?¥i  arcr^f^'trrT:  i 
jmnjcra  3r«rf  nrefe  ft® sff  11 
Heramftre®  *5igcra  sftet:  i 
^sira'  fsfsreq^  11 

sreftffistirt  1 

Cited  in  the  Dayabhaga  and  Ratnakara. 
g^rj  qtaresfa,  &C. 

qgawMismPwfaregTftctr.  I  - 

According  to  Ratnakara. 
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cJHi:  I 

<M«l‘  5BTT?(  Hf%WHTTfil  ^rE  || 

$ lifoaHffartsfa  i 

f^%5r  wt  h  ^*n?n^r  f^rainr  11 

mwfir  m^hsht  1 

mho-  ^  ^rt  wtt»t  ii 

wgi  4109  ;  m,  U®,  W 

That  son  alone  on  whom  he  throws  his  debt 
and  through  whom  he  obtains  immortality,  is 
begotten  for  (the  fulfilment  of)  the  law. 

But  money  due  by  a  surety,  or  idly  promised, 
or  lost  at  play,  or  due  for  spirituous  liquor,  or  what 
remains  unpaid  of  a  fine  and  a  tax  or  duty,  the  son 
(of  the  party  owing  it)  shall  not  be  obliged  to  pay. 

This  just  mentioned  rule  shall  apply  to  the  case 
of  a  surety  for  appearance  (only)  ;  if  a  surety  for 
payment  should  die,  the  (judge)  may  compel  even 
his  heirs  to  discharge  the  debt. 

On  what  account  then  is  it  that  after  the  death 
of  a  surety  other  than  for  payment,  whose  affairs  are 
fully  known,  the  creditor,  may  (in  some  cases) 
afterwards  demand  the  debt  .(of  the  heirs)  ? 

If  the  surety  had  received  money  (from  him 
for  whom  he  stood  bail)  and  had  money  enough  (to 
pay),  then  (the  heir  of  him)  who  received  it,  shall 
pay  (the  debt)  out  of  his  property;  that  is  the 
settled  rule. 

A  contract  made  by  a  person  intoxicated,  or 
insane,  or  grievously  disordered  (by  disease  and  so 
forth),  or  wholly  dependent,  by  an  infant  or  very  aged 
man,  or  by  an  unauthorised  (party)  is  invalid. 
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If  the  debtor  be  dead  and  (the  money  borrow¬ 
ed)  was  expended  for  the  family,  it  must  be  paid 
by  the  relatives  out  of  their  own  estate  even  if  they 
are  divided. 

Should  even  a  person  wholly  dependent  make 
a  contract  for  the  behoof  of  the  family,  the  master 
(of  the  house),  whether  (living)  in  his  own  country 
or  abroad,  shall  not  rescind  it. 

In  money  transactions  interest  paid  at  one 
time  (not  by  instalments)  shall  never,  exceed  the 
double  (of  the  principal)  ;  on  grain,  fruit,  wool,  or 
hair,  (and)  beasts  of  burden,  it  must  not  be  more 
than  five  times  (the  original  amount). 

Manu,  IX.  107  ;  VIII.  159-163,  166,  167,  151. 

«rr.cj%  I 

Tp^Tsrsiwim:  1  tspsf  i  * 

^  I  80,  81,  ^ 

The  heirs  shall  pay  the  debts  (of  a  deceased 
person). 

Money  due  by  a  surety,  a  commercial  debt.t 
a  fee  (due  to  the  parents  of  the  bride),  debts  con¬ 
tracted  for  spirituous  liquor  or  in  gambling,  and 
a  fine  shall  not  involve  the  sons  (of  the  debtor). 

If  (the  loan)  remains  outstanding  for  a  long 
time,  the  principal  may  be  doubled  (after  which 
interest  ceases). 

Gautama,  XII.  40,  41,  31. 

.  *  is  the  reading  in  the  Saraswati. 

Vilasa.  is  the  reading  in  the  Vira-Mitro- 

daya.  The  reading  in  the  Calcutta  and  Bombay  editions  of  this  text  making: 
^<rjT  J,  as  is  deilrly  incorrect.  See  Vivada-Ralnakara,  p.  58. 

t  ‘Debt’  is  wrong.  It  should  be  ‘toll,’ 
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’  w?rrf%f%  ift  i 

irefira  wt  HfTHeftMMiT  11 
*im:  TTTTr=rt^efvr:  I  *T5^^r  3Tsg<m 

*T  ^  Tlfhq^aTTTW  '  ST  ^itSirT  I 

sr  ftrm  iJ^TrRl  ssif^vfi;  §ffr^' 

J  *r  ?SUTcT  ■  *  §^9ffsj  nt?rf%H3Hvrt 
Sstianrr'g  1  f%*r?n^  n 

sftn-s!\%^-§^iir-K3rgr-5?TPj^’irT  afn^Tcr  i 
m^Rfirtr^'  f  ^ftsfiTT  t*m  i 
j»^yf%cT  gf^s^TEf  sfirr^r  i 

JTHTO  5?T^  irf?WT3r  fg^ET^  I 
*THsh  g  f%?T$  TTCSnftrTS;^-  ^HT  ^rfTT  II 

ft'f:  $  1  8* 


If  he  who  contracted  the  debt  should  die,  or 
become  a  religious  ascetic,  or  remain  abroad  for 
twenty  years,  that  debt  shall  be  discharged  by  his 
sons  or  grandsons.  But  not  by .  remoter  descen¬ 
dants  against  their  will. 

He  who  takes  the  assets  of  a  man,  leaving 
or  not  leaving  male  issue,  must  pay  the  sum  due  (by 
him)  ; 


s  reading  of  Rntnaknra  of  this  Sutra  is  as  follows,— 

1#:  anre<i  nf  «rsfa  «tw<it  *rw  fifwj  n  « 

5° 
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And  (so  must1 * 3)  he  who  takes  (i)  as  wife  the 
widow  left  by  one  who  had  no  assets. 

Aswoman  (shall)  not  (be  compelled  to  pay)  the 
debt  of  her  husband  or  son.  Nor  the  husband  or 
son  (to  pay)  the  debt  of  a  woman  (who  is  his  wife 
or  mother).  Nor  a  father  to  pay  the  debt  of  his 
son. 

A  debt  contracted  by  parceners  shall  be  paid 
by  any  one  of  them  who  remains  (living).  (2) 

And  so  shall  the  debt  of  the  father  (be  paid) 
by  (any  one  of)  the  brothers  (or  of  their  sons)  before 
partition.  But  after  partition  they  shall  severally 
pay  according  to  their  shares  of  the  inheritance. 

A  debt  contracted  by  the  wife  of  a  herdsman, 
distiller  of  spirits,  public  dancer,  washer,  or  hunter, 
shall  be  discharged  by  the  husband  (because  he  is 
supported  by  his  wife). 

(A  debt  of  which  payment  has  been  previously) 
promised  must  be  paid  by  the  householder. 

And  (so  must  he  pay  that  debt)  which  was  con¬ 
tracted  by  any  person  for  the  behoof  of  the  family. 

Suretiship  is  ordained  for  appearance,  for 
honesty,  and  for  payment ;  the  first  two  (sureties, 
and  not  their  sons),  must  pay  the  debt  on  failure  of 
their  engagements,  but  even  the  sons  of  the  last 
(may  be  compelled  to  pay  it). 

Vishnu,  VI.  27-39,  41. 


(1)  Dr.  Jolly  translates  this  part  as  'takes  care  of  the  wife  .’  It  is  not 

correct.  Nandapandita  interp  rets  it  as  I  have  translated  it.  He  says 
w^nshr  &c. 

(3)  Dr.  Jolly  translates  tlfiire'cf  as  'who  is  present.’  I  think  it 
means  whd  survives.  I  have  literally  translated  it  as  ‘  who  remains.’ 
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atwwfarg  waafa  i 

ararggmiftn —  f 

qfawsremgTamfgai  qg  i 

gasrgafTqfire^  si  q^ft  gTgwgfa  || 
fagw*  frW  fagnf  qmig  n 

^fare:  t'SI?  ;  \\ ^  ;  *i«8 

The  father  throws  his  debt  on  the  son. 

Now  they  quote  also  (the  following  verse):  A 
son  need  not  pay  money  due  by  a  surety,  anything 
idly  promised,  money  due  for  losses  at  play  or  for 
spirituous  liquor,  nor  what  remains  unpaid  of  a  fine 
or  a  toll. 

(Principal  and  interest)  double  may  be  taken 
for  gold  (money)  but  treble  for  grain  lent,  (i) 

.  Vasista,  XVII.  i  ;  XVI.  31  ;  II.  44. 

ggifasfifta  g  i 

arfawaf :  fnprro  hz its  am  wig  1 
garwraajfim:  wi  iftfai  ar  frgfferf*  h 
5t  itfqg  afnaamf  h  aim  gin  firm  1 
gartsi  ffgjgrafa  qfm  artapr  mn  u 
gar  wjwajmqiTT  i 

smgm  wiair  ga)  ?anw  isarg  11 
afttnftfwarwwtnaranmaatfamw  i 
ari  gang  qfmg  at  «t*w  isPo^mam  a 

(I)  I  have  not  followed  the  translation  of  D.r.  Bnhler.  1  have  put 

(a)  Debt  here  is  usually  understood  by  commentators  as  debt  due  to 
the  Manes.  But  it  meant  temporal  debts,  also  as  I  have  shown  before.  The 
Sutra  is  the  same  as  Vishnu,  XV.  45.  See  Manu,  IX.  107, 
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wt  ^  «tw  > 

^ri  <n  srr^er  *at  ?Tgwwf?f  i 
fartfV  infat  jfn  ^rcRTfasJrssraT  i 
tjstifHr  ^gfasrir  €T%vrTf%fT«  ii 
v  ^"t'  ?trt  ^  i 

tnr^TO^^fasT:  11 
^m:  ftrafaf  ^rareur*  *r*m  i 
«in:  n 

^  |  ct.  8^— a,^, 

A  debt  entered  in  a  deed  should  be  paid  by 
three  generations. 

A  debt  incurred  by  undivided  kinsmen  on 
account  of  the  family  shall  be  discharged  by  the 
heirs  of  the  head  of  the  family,  should  the  latter 
die  or  leave  the  country. 

A  woman  has  not  to  pay  a  debt  incurred 
by  her  husband  or  by  her  son,  nor  a  father  the  debt 
of  his  son  ;  except  such  debts  be  incurred  on 
account  of  the  family ;  it  is  the  same  with  a  husband 
(in  respect  of  a  debt)  incurred  by  his  wife. 

A  son  has  not  to  pay,  in  this  world,  his 
father’s  debt  incurred  for  spirituous  liquor,  for 
gratification  of  lust,  or  in  gambling  ;  nor  a  fine, 
nor  what  remain  unpaid  of  a  toll ;  nor  (shall  he 
make  good)  idle  gifts. 

As  to  debts  of  wives  of  herdsmen,  distillers, 
players,  washermen,  and  hunters,  their  husbands  have 
to  pay ;  because  their  maintenance  depends  upon 
their  wives. 
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i.  A  debt  acknowledged,  one  incurred  by  her 
jointly  with  her  husband,  one  incurred  by  herself 
(solely) — these  must  be  paid  by  the  wife  ;  none  other 
need  be  paid  by  her. 

If  a  father  have  gone  abroad  or  died,  or 
been  subdued  by  calamity,  his  debt  shall  be  paid  by 
his  sons  and  grandsons ;  on  their  denial  the  debt 
must  be  proved  by  witnesses. 

He  who  takes  the  property  of  one  who 
leaves  no  (capable)  son,  shall  pay  the  debts  ;  so  he 
who  takes  the  widow  ;  also  that  son  whose  paternal 
estate  no  other  has  appropriated,  (and  who  in  such 
case  shall  always  be  deemed  fit  to  inherit  property  ; 
and  if  one  die  without  any  son,  then,  whosoever 
succeeds  to  the  property. 

After  the  death  of  the  parents  the  sons  should 
divide  the  wealth  and  the  debts  equally  with  inter¬ 
est  and  loans  of  cloth,  paddy  and  gold  may  be 
increased  four-fold,  treble,  and  double  respectively. 

Yajnavalkya,  II.  49;  45-52,  39. 

ftwan  ’srfwan  *t  tfr  11 

ftreafaifwaf  *r  i 

sjtq- :  prtw#  n 

ftmT:  i 
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qaatararahataT  mretanaiatsaa:  i 
Ijrrq;  irirqaJaTaaaat  anaga%  II 
a  qaa  fqrfT  qTT?[  Tja^J  qfaqfa  I 
aTWfftaaTreaqTfawaiafa  faaT  0 
fag^a  faatai<?7'.  ifzareaaTa  m  i 

wvi  qT  ag8fri  li^p  a^TT^  qaar  ftRIT 

fsrmmwfaareast  a a  sretar  ag  i 
^z*af atagfan  ^TH^j  aggizfeaT  B 
areat  af<?  as:  asng  frzaT  a  amt  aa:  i 
mma’  aifafa^rer  fqwnf tft  aiaa  h 
m*a:  qaa^atsfa  atagarfaga:  aaa  i 
a  ag  a  g  agar.  m3*refa  11 

a  ^ft  afa^a  arnrs  arra  am  i 
'q^aift  am  af  qaiT  *a  wag  11 
<?g7regafqqm  fagm  m  gag  m  i 
at  w  af^ramgm  aat  a?aaa^  aa:  n 
a  a  wat^mrea  maatfa  are  wag  i 
mmfaaTsa  aat  graanaf  fa  fare:  II 
mar  ^aarmaataatfafaratfagTa  i 
ftst  agmam  sfa:  gr^**  a  agresg  11 
mart  Tjm  a  aaia  warfare  afmre:  i 
garefWa  ^a  »|fw  aataatafa  11 
af^  firegrmatm^  afaaf  a  ag  i 
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*r  ’err^sn  fom  u 
f%  f^raggnn:  i* 

’nr?:  t  >*-*,?*  ~?3, ?*—*£-  tMSHM't** 

The  father  being  dead  it  is  incumbent  on  the 
sons  to  pay  his  debt,  each  according  to  his  share 
(of  the  inheritance),  in  case  they  are  divided  in 
interests.  Or  if  they  are  toot  divided  in  interests, 
the  debt  must  be  discharged  by  that  son  who  is  the 
manager  of  the  estate. 

That  debt  which  has  been  contracted  by  an 
undivided  paternal  uncle,  brother  or  mother,  for  the 
benefit  of  the  household  must  be  discharged  wholly 
by  the  heirs. 

If -a  debt  has  been  legitimately  inherited  by  the 
sons  and  left  unpaid,  such  debt  of  the  grandfather 
must  be  discharged  by  his  grandson.  The  liability 
for  it  does  not  include  the  fourth  in  descent. 

Fathers  wish  to  have  sons  on  their  own  ac¬ 
count,  thfeii  king  in  their  minds  ?  .  “  He  will  release 
me  from  all  obligations  towards  superior  and  inferior 
beings.” 

Three  deceased  (ancestors)  must  be  worship¬ 
ped,  three  must  be  reverenced  before  the  rest.  These 
three  ancestors  of  a  man  may  claim  the  discharge 
of  their  two  fold  debt  from  the  fourth  in  descent. 

A  father  must  not  pay  the  debt  of  his  son,  but 
a  son  must  pay  a  debt  contracted  by  his  father, 
excepting  those  debts  which  have  been  contracted 


*  The  Vira-Mitrodaya  cites  the  following  text  as  one  of  Narada, — 

fq*ft  if  fta  ^  1 
m.4  f<t*^  sq  *  I! 
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from  love,  anger,  for  spirituous  liquor,  games  or 
bailments. 

Such  debts  of  a  son  as  have  been  contracted 
by  him  by  his  father’s  order,  or  for  the  maintenance 
of  the  family  or  in  a  precarious  situation  must  be 
paid  by  the  father. 

What  has  been  spent  for  the  household  by  a 
pupil,  apprentice,  slave  woman,  menial  or  agent, 
must  be  paid  by  the  head  of  the  household. 

When  the  debtor  is  dead  and  the  expense  has 
been  incurred  for  the  benefit  of  the  family,  the  debt 
must  be  repaid  by  his  relatives  (agnate  members 
of  the  family)  even  though  they  be  separated  from 
him  in  interests. 

Every  single  coparcener  is  liable  for  debts  con¬ 
tracted  by  another  coparcener  if  they  were  contract¬ 
ed  while  the  coparceners  were  alive  and  unseparat¬ 
ed.  But  after  their  death,  the  son  of  one  is  not 
bound  to  pay  the  debt  of  another. 

The  wife  must  not  pay  a  debt  contracted  by 
her  husband,  nor  one  contracted  by  her  son,  except 
if  it  had  been  promised  by  her,  or  contracted  in 
common  with  her  husband. 

A  sonless  widow,  and  one  who  has  been  enjoin¬ 
ed  by  her  dying  husband  (to  pay  his  debts)  must 
pay  it,  or  (it  must  be  paid  )  by  him  who  inherits  the 
estate.  (For)  the  liability  for  the  debts  goes  to¬ 
gether  with  the  right  of  succession. 

A  debt  contracted  by  the  wife  shall  never  bind 
the  husband  unless  it  had  been  contracted  at  a  time 
when  the  husband  was  in  distress.  Household  ex¬ 
penses  are  indispensably  necessary.  The  wives  of 
washermen,  huntsmen,  cowherds  and  distillers  of 
spirituous  liquor  are  exempt  from  this  rule.  The 
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income  of  these  men  depends  on  their  wives,  and 
the  household  expenses  have  also  to  be  defrayed  by 
the  wives. 

A  wife,  a  daughter-in-law,  a  woman  entitled  to 
maintenance,  and  the  attendants  of  the  wife  ;  by  these 
have  debts  to  be  paid,  as  also  by  one  who  lives  on 
the  produce  of  land  (inherited  from  the  debtor). 

What  is  left  (of  the  father’s  property),  when 
the  father’s  obligations  have  been  discharged,  and 
when  the  father’s  debts  have  been  paid,  shall  be 
divided  by  the  brothers,  in  order  that  their  father 
may  not  continue  a  debtor. 

The  (maximum)  increase  allowed  of  gold,  grain, 
and  clothes  (lent  on  interest)  is  double,  treble  and 
fourfold  (of  the  principal  respectively).* 

Narada,  I.  2-6,  10-13,  15-19,25;  XIII.  32;  I.  107. 

*  *  ^  fag:  gn:  11 

fa'<=U+faHJ?Tt  tq  *  1 

tot  n 

wrofafcreg  facnr  toto  famfa?ro i  \ 

tout?  to  to  *  toto’®'  g  n  ,  ^ 

faaar.iHnsq^^^PErfsr'mg^fafar:  i 

gTgJT^fa  II  ^ 

TftiifW*  ?qr?i*i  qrutsfdytrfa’arfm  1 
JttfdWTar  <^*9 ii| cf  11 

*  *fa  ^faro  %n\  i 
g  ?ra?r  totot*  TOrrfaw:  a 

*  The  translation  of  Dr.  Jollj 
till  it  be  double.  It  should  be  ‘p 

bat  increase. 

S1 
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'nfrorm  ttri  ^rr«t  w^flprr^  hh  ji 


ff%:  i 

fw^r  u  i  ??* 

If  the  father  is  no  longer  alive,  (the  debt  must 
be  paid)  by  his  sons.  The  father’s  '  debt  must  be 
paid  first  of  all,  and  after  that  a  man’s  own  debt ; 
but  a  debt  contracted  by  the  paternal  grandfather 
must  always  be  paid  before  these  two  even. 

The  father’s  debt,  on  being  proved,  must  be 
paid  by  the  sons,  as  if  it  were  their,  own  ;  the  grand- 
father’s  debt  must  be  paid  by  his  son’s  ,  sons  with¬ 
out  interest  ;  but  the  son  of  a  grandson  need  not 
pay  it  at  all. 

When  a  debt  has  been  incurred,  for  the  benefit 
of  the  household,  by  an  uncle,  brother,  sons  wife, 
slave,  pupil,  or  dependant,  it  must  be  paid  by  the 
head  of  the  family. 

I  Sons  shall  not  be  made  to  pay  (a  debt  incurred 
by/  their  father)  for  spirituous  liquor,  for  idle  gifts, 
fdr  promises  made  under  the  influence  of  love  or 
/tvrath,  or  for  suretyship  ;  nor  the  balance  of  a  fine  or 
toll  (liquidated  in  part  by  their  father.) 

The  liability  for  the  debts  devolves  on  the  suc¬ 
cessor  to  the  estate  when  the  son  is  involved  in 
calamity,  or  on  the  taker  of  the  widow,  in  default 
of  a  sucessor  to  the  estate. 

Debts  contracted  by  the  wives  of  distillers  of 
spirituous  liquor,  hunters,  washermen,  herdsmen, 


*  wi  saaret  ftar  attar  i 

at  asmnarm  ii 

Is  slso  a  text  of  Vrihaspati,  cited  in  the  Viyada-Ratnakara. 
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barbers  or  the  like  persons,  shall  be  paid  by  their 
protector  ;  for  they  were  contracted  for  the  affairs  of 
their  husbands. 

On  gold  ■  and  other  precious  metals  (the  inter¬ 
est  may  make  (the  debt)  double. 

Vrihaspati,  XI.  48-53,  13. 

355  5f5HS3«|  ST  UTrUTT^I  I 

siren  fxmT  ns  II 

ftr@rr  ssj  shHinra  fsm*rer<(  i 
fasts  nfaji  gs  ss  fit5!  ns»P'.  11 
trams5?!  scj;  gs n  ^rf  ftfafa:  fara:  i 
wq[  ^i^fss  sts  stf  ssras  mm  u 
SlfamsimH  tftssfami’  S  ?J  He(  SRfa?(  1 
sssifa  sw  s«ra  sssf*(  ll 
restcst  swrai  ss  s«n:mr  farat  vrss  i 
fsm  ftrasnrasrTfTsr:  WtTis'  ?ra:  11 
ftrernTt  n  srasi  tzst'  sfas  trera*.  i 
sgsfa  s<?tSti  crerTrifafas!T?ir?t  II 
fasrafa  H  TtSPH  ^*llr(  lftfs3  7WT  I 
fS*IT?I  SSrTH<.TisSS>  fqgsgH  || 
siTfanfarassrat  hst  ^iWiftuiH  i  :*°y< 

snfasfas  Herr?!  sfrramfa  snr^t  11 
STfasrsfa  fan:  gn  ^  I 
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gar^im^d  gsr  m?nrr  irtfafo  ^h:  i 
naf  fogfo  fcfosj  m’n  *r  grmmr  n 
gaf^Tmufo^Tm  m«n  ws  sssfo  i 
inform  m£f  fomro’  ^  a 
gi^fonsraf  g  anfoifo  m  i 
g^^fofnTT^  fo^TT^TCTrpRrn^  rms  II 
anmtaTfoai'tg  if  gar  for  g  sg  armj  i 
qfTci  *3§r'  amrrfo  ^rz^sr  @rf  trvft:  a 
irtfonwafomfo  ^rzacrfo  W  am}  i 
m^raforafacntf  ^rTcj  m  «£*t.  n 

aTg  yM^irf"  fo?fT  «T  ^fofd  V(4)H‘.  I 
%T  irfo^rf  m[  ^TT^g^fo  cR  II 

mi  nforTsrmng*  vrm  3#^  nraaR.  1 
warrant'  gfo  *m  foaw^ 

3?N  m  ml  aig%marm  aimr  i 
^su%#foli  m^RT  dd^rl  foam  II 
nrfanJR  m  nefi  garc  rfoms'  cam  1 
mnrmfo  m  m^m  mi  a^nfoci  foam  11 
azar*  g  mmfo  3^"  gfo  ^TTfomr^  1 
sSfonfr^  g^rg  *mgm  ^im3c{  apRv  11 
f  gmgrfwsjr  3#  gfot  m  gg  msr^  1 
5*a^raaTi^r  frgatma  3rffo^  a 
rnirararammi  fon&mt  irtmri 
arct  g  foform  %r  gtg3t%s*rot  11 
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9:  ^nngtnrtarT  g  ^nsnrrsnrw  t% « 
g^r  tru^tr  ?nj«?n^r5(?rv  i 

?nf5T  » 

ST^rppg  3fnmv  ^  W’wfa  gfg^  i 
*n«osr  tgtew  era  ftranra'  sfaramg:  11 

^armnlxr  ^msr' ?m  11 

wftrgamrararai  gtHksterei  ^  i 
f<rafn  ffgtrn  ifir:  xiraizTftnira  g  h 


While  the  father’s  debts  remain  (unpaid),  the 
son  shall  not  take  the  wealth  of  the  father,  which 
should  be  made  over  to  the  creditor;  where  (the 
father  dies)  without  wealth,  the  son  should  be  made 
to  pay. 

A  debt  of  the  grandfather  which  is  proved,  or 
what  remains  unpaid  of  a  gift  should  be  paid.  A 
debt  of  the  father  which  is  tainted  with  immorality, 
or  which  was  disputed  by  him,  should  not  be  paid. 

A  debt  of  the  father  which  is  proved,  an 
ancestral  debt  which  has  descended  from  the 
grandfather,  if  faultless  and  unpaid,  is  to  be  paid  by 
the  sons  and  grandsons,  according  to  Bhrigu. 

A  debt  of  the  grandfather,  unpaid  by  his  so:  '• 
who  are  afflicted  with  disease,  that  should  likewise 
be  paid  by  the  grandsons,  without  interest. 

The  debt  of  suretyship  need  on  no  account  be 
paid  by  the  grandsons,  but  must  be  made  good^  by 
the  son,  without  interest. 
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Should  a  man  become  surety  for  the  appear¬ 
ance  of  a  debtor,  on  receipt  of  a  pledge  from  him, 
his  son  shall  be  compelled  to  pay  that  debt,  even 
when  without  assets  from  his  father. 

When  the  son  is  dead,  the  grandson  will  pay, 
with  care,  the  debt  (up  to  the  amount  received  as 
debt),  and  also  the  debt  incurred  by  the  fourth  in 
ascent.  Beyond  him  the  liability  ceases. 

The  debt  (contracted)  by  the  father,  who,, 
though  living,  is  afflicted  with  disease,  or  has  remain¬ 
ed  away  from  his  country,  shall  be  paid  after  the 
twentieth  year. 

Sons  should  be  made  to  pay  such  debts  of  the 
father  who  is  living,  but  who  is  diseased,  insane, 
old,  or  gone  out  of  his  country  for  a  long  time. 

Even  when  the  father  is  near,  sons  should  pay 
the  proved  debts  of  a  father  who  is  blind  from  birth, 
outcast,  insane,  or  ill  of  consumption,  &c. 

When  the  father  has  incurred  a  debt  together 
with  another,  the  son  should  pay  it  when  the  father 
is  absent  in  a  foreign  country,  but  when  the  father  is 
dead,  he  should  pay  only  the  father’s  share  of  the 
debt,  and  never  the  debt  of  the  other. 

When  debts  are  contracted  jointly,  whoever  is 
found  shall  be  made  to  pay.  If  the  father  is  absent, 
the  son  should  pay  the  whole,  but  if  he  is  dead,  the 
son  should  pay  only  the  father’s  share. 

A  debt  contracted  for  the  support  of  the  family 
qp.  account  of  inability  or  illness  or  dire  misfortune, 
know  that  as  a  debt  incurred  in  danger. 

A  debt  incurred  for  a  daughter’s  marriage,  or 
for  obsequial  ceremonies ;  all  these  (debts)  when 
contracted  by  a  (dependent)  member  of  the  family 
should  be  paid  by  the  managing  member. 
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Bhrigu  says,  that  debts  contracted  for  family 
(purposes),  though  without  authority,  by  the  slave, 
wife,  mother,  pupil,  or  son  of  one  who  has  gone  on 
a  distant  journey,  shall  be  paid. 

The  debt  incurred  by  the  son  is  not  legally 
payable  by  the  father,  except  that  which  is  pro¬ 
mised  to  be  paid  (by  him  at  the  time  of  taking  the 
loan)  or  afterwards  acknowledged  (as  payable). 

A  debt  contracted  by  the  wife  should  be  paid 
by  the  husband,  and  (one  contracted)  by  the  mother 
(should  be  paid)  by  the  son,  when  it  is  contracted 
for  maintenance,  when  one  goes  away  without  pro¬ 
viding  for  them,  permitting  them  to  contract  debts 
(or  without  so  permitting). 

A  debt  contracted  together  with  the  husband 
or  son,  or  only  by  herself,  should  be  paid  by  a 
woman,  and  no  other. 

A  wife  who  has  been  addressed  by  her  dying 
husband  (thus)  “you  shall  pay  my  debts,”  shall  be 
made  to  pay  though  unwilling,  if  she  has  received 
wealth. 

The  son  shall  be  made  to  pay  the  debts 
(of  his  father)  when  he  is  capable  of  inheriting 
wealth,  not  being  afflicted  with  any  incurable 
disease,  and  is  capable  of  bearing  the  debt,  but 
not  otherwise. 

When  the  son  is  found  in  distress,  i.e.,  “  afflicted 
with  disease,”  &c.,  or  is  a  minor,  he  who  takes  the 
wealth  or  the  wife  should  be  made  to  pay. 

When  the  father  is  dead  (the  debt)  should  not 
be  paid  by  minor  sons  ;  when  they  are  of  age  they 
should  pay  according  to  their  share  (or  the  wealth 
they  receive)  :  otherwise  they  go  to  hell. 

The  debt  contracted  by  sellers  of  spirituous 
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liquor,  (fishermen),  &c.,  when  they  die  without  wealth 
or  children,  should  be  paid  by  the  person  who 
enjoys  their  women.* 

When  without  the  consent  of  the  son,  a  woman 
with  wealth  takes  to  another  man,  if  she  has 
got  no  daughters,  her  Stridhana  should  be  taken 
by  the  son. 

A  woman  with  a  son  if  she  deserts  a  capable 
son,  he  (the  son)  should  pay  off  the  father’s  debt  by 
taking  all  her  Stridhana.  So  says  Manu. 

Of  persons  who  are  long  absent  in  foreign  coun¬ 
tries,  or  without  kinsmen,  or  are  idiots,  afflicted  with 
insanity,  &c.,  or  ascetics,  even  when  they  are  living, 
they  who  take  their  wealth  or  their  wives  should  pay 
the  debts. 

For  gems,  pearls  and  coral,  for  gold  and  silver, 
for  fruits,  and  for  cloth  made  of  silk  and  wool  the 
increase  is  only  twofold. 

Texts  of  Katyayana,  cited  some  in 
the  Ratnakara,  and  others  in 
the  Mayukha  and  Vira-Mitro- 
daya,  Smriti-Chandrika,  &c. 

>?TTr  sfrrcr  i 

fann»TTT%  ^ar'  g  h 

A  debt  contracted  by  a  brother,  uncle  or 
mother,  for  the  purposes  of  the  family  should  be  paid 
by  the  co-sharers  at  the  time  of  division. 

Katyayana,  cited  in  the  Saraswati-Vilasa. 


*  It  appears  from  this  text  that  the  rule  about  payment  of  debts  by  the 
taker  of  wife  refer?  to  these  lower  castes. 
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TOf'  qwr*HF  jnfHUT^rnTff  f[?r:  1 

*nr  g  fq^q:  n 

The  grandson  shall  pay  the  debt  of  the  grand¬ 
father,  and  the  son  should  pay  the  debt  of  surety¬ 
ship  without  interest.  Their  sons  (i.  e.  son  of  the 
grandson  in  respect  of  the  grandfather’s  debt,,  and 
the  son  of  the  son  in  respect  of  the  suretyship  debt) 
should  not  be  made  to  pay :  this  is  the  settled  law. 

Vyasa,  cited  in  the  Mayukha. 

hit  l 

"■T  THT  «T  II 

fWdltRIgrTfaTqqqqq  | 

The  son  has  not  to  pay  a  fine  or  the  balance  of 
a  fine,  or  a  tax  (or  toll),  or  its  balance  (due  by  the 
father),  nor  that  which  is  not  proper. 

Vyasa,  according  to  the  Ratnakara,  but 
Usana,  according  to  the  Mitakshara. 

fgfijraT  garei  qrfa  qq  htst  qfqqqq  1 

qiUo^ffqq  ?TtI  fqqng  HhUTflir!  II 

HHT  fthlT  fqqm  W[  I 

q*i  gfeqnr  fqqTTg  sFhrefrpg  qq  11 

*  fvnfwk  ^5  *1$  @?(s  w)  1 

w’ft  firennl  srf)^  n 

A  text  of  Vy»»,  cited  in  the  Ratnakara. 
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The  debt  due  upon  a  written  bond  or  on  a 
promise,  to  a  woman  who  was  another’s  before  (and 
not  married  by  him),  is  called  a  debt  for  love. 

Having  done  an  injury  to  another,  or  destroyed 
his  things  through  anger,  if  anything  is  promised  in 
satisfaction,  it  is  called  a  debt  for  anger. 

Vyasa,  cited  in  the  Ratnakara. 

^TT^fTW^rfTfRT  <T«t^  ^  I 

Heft  li 

ftraft  trtfat  tfw  sarwfafetsftr  i 
^Ttf^tf^rR  II 
larder:  8  1  *8^8-3 

Debts  incurred  for  spirituous  liquor,  lust, 
gambling,  what  is  idly  promised  as  gift,  or  what 
remains  unpaid  of  a  fine  or  a  tax  or  duty  :  (these, 
debts)  of  the  father,  the  son  should  not  pay. 

When  the  father  is  absent  in  a  distant  country, 
or  dead,  or  overwhelmed  by  calamity,  his  debt  should 
be  paid  by  sons  and  grandsons ;  if  concealed,  when 
proved  by  witnesses. 

Vriddha-Harita,  IV.  142.  147. 


SECTION  III. 

Partition. 

“  Where  a  partition  of  the  paternal  property, 
is  instituted  by  the  sons,  it  is  called  by  the 
learned,  partition  of  property,  Dayabhaga — a  title  of 
property.”  So  says  Narada.  So  say  all  the  law¬ 
givers.  The  Hindu  Law-givers  did  not  allow  any 
right  to  the  son  to  get  a  partition  of  property 
as  long. as  the  father  lived,  or  against  his  wish.  The 
$  son  who  got  separated  from  his  father  and  obtained 
partition. of  the  family,  was  according  to  Baudhayana 
very  nearly  an  outcaste  and  one  who  should  not  be 
invited  to  a  Sraddha.  All  the  other  lawgivers  also 
ordain  that  a  son  who  quarrels  with  his  father  should 
not  be  invited  to  a  Sraddha.  Probably  they  mean 
one  who  got  partition  from  his  father.  According  to 
some,  one  who  is  an  enemy  of  his  father  is  disquali¬ 
fied  from  getting  any  share.  It  is  clear,  however, 
that  in  ancient  times  among  Hindus  the  son  was 
considered  as  having  as  much  right  to  ancestral 
property  as  the  father,  and  though  it  was  immoral 
and  against  the  law  as  laid  by  the  lawgivers,  he 
could  get  his  share  of  the  property  when  he  liked. 
The  beautiful  parable  of  the  prodigal  son  begins 
with  these  words.  “  A  certain  man  had  two  sons. 
And  the  younger  of  them  said  to  his  father,  father, 
give  me  the  portion  of  goods  that  falleth  to  me. 
And  he  divided  unto  them  his  living.”*  A  beautiful 
variant  of  this  the  most  beautiful  of  parables,  appears 

*  If  the  son  had  no  right  among  the  Jews  to  compel  his  father  to  parti¬ 
tion  it  is  very  curious  to  find  the  story  where  we  find  it. 
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in  the  Buddhistic  Sutras,  composed  about  two 
centuries  before  the  Christian  era.* 

It  shows  that  prodigal  sons  in  India  compelled 
their  fathers  to  give  them  a  share  of  the  pro¬ 
perty.  That  in  very  ancient  times  sons  had  no 
rights,  is  clear  from  the  texts.  The  patria  potestas 
of  the  Roman  law  shows  that  it  was  the 
same  with  the  Latin  Branch  of  the  Aryan  rape. 
How  then  came  the  idea  of  the  equal  right  of 
sons  to  be  recognized  in  India  ?  That  the  change 
was  not  introduced  by  the  Mitakshara  as  is  stated 
by  Babu  Golap  Chandra  Sircar  and  other  writers  is 
apparent  from  the  texts,  and  from  what  is  stated 
above.  The  old  Aryan  law  of  the  son,  wife  and  slave 
being  without  independent  rights  is  repeatedly  stated 
by  the  lawgivers,  but  still  all  of  them  recognize  the 
equal  right  of  the  son  to  ancestral  property.  Pro¬ 
bably,  it  was  only  another  way  of  expressing,  the 
ancient  Aryan  law  that  land  belonged  to  the  family 
,and  was  inalienable.  It  appears  that  since  the  time  of 
the  Vedas  sons  assumed  great  importance  from  the 
idea  inculcated  in  some  of  them  that  the  son  is 
another  body  of  the  father  who  as  soon  as  he  is  born 
frees  the  latter  from  the  three  debts  and  upon  whom 
devolves  the  debt  of  the  ancestors.  It  is  probably 
on  this  idea  that  the  idea  of  the  right  of  the  son 
to  the  property  of  the  ancestors  on  birth  had  its 
origin.  The  idea  got  firm  hold  of  the  Hindu  mind, 
long  before  the  Smritis  were  composed.  The  Law¬ 
givers  wanted  to  go  back  to  the  old  law,  and  ordain¬ 
ed  that  there  could  be  no  partition  against  the 
father’s  wish,  and  they  imposed  a  penalty  upon  such 


*  See  Saddharma  Pu 


rika,— Sacred  Books  of  the  East,  Vol.  XXI. 
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undutiful  conduct.  Nevertheless  they  had  to  declare 
that  father  and  son  had  equal  rights  in  ancestral 
property  and  also  to  recognize  partition  by  the  son 
Vin  the  father’s  lifetime  and  define  the  rights  of  sons 
born  after  partition. 

The  increase  in  the  number  of  prodigal  sons 
and  abhorrence  of  their  conduct,  probably  led  the 
lawgivers  to  modify  the  idea  of  the  almost  sacred 
character  of  the  son  and  to  revert  to  the  original  law 
which  had  never  become  obsolete,  namely  that  the 
son  had  no  rights  during  the  life  time  of  the  father 
!  and  that  there  could  be  no  legal  dispute  between 
father  and  son,  husband  and  wife,  master  and  slave. 
|  The  law  as  found  in  the  Smritis  is  as  follows  : — 
l  (i)  The  son  has  no  right  to  enforce  partition 

\  against  the  father’s  wishes  during  his  life  time. 

(2)  The  ■  father  was  recommended  to  make  a 
partition  among  his  sons,  when  old,  and  to  retire  to 
the  forest  or  live  in  the  house  indifferent  to  worldly 
affairs. 

(3)  The  father  could  make  any  division  of 
movable  self-acquired  property  he  liked. 

(4)  The  wives,  as  well  as  the  mothers  of  the 
father  were  entitled  to  a  share  equally  with  the  sons. 

(5)  As  regards  immovable  property  and 
property  derived  from  the  paternal  grandfather  the 
father  and  the  son  had  equal  rights  in  them  and  an 
unequal  division  was  not  allowed. 

(6)  On  a  partition,  an  unmarried  sister  was 
entitled  to  a  fourth  share  of  the  inheritance.  This 
was  imperative  and  the  rule  was  enforced  by  a  very 
severe  penalty,  the  penalty  of  being  made  Palita. 

(7)  Sons  take  the  shares  of  their  predeceased 
fathers  and  likewise  grandsons  and  great-grandsons' 
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A  joint-family  consists  of  the  descendants  of  one 
person  up  to  the  fourth  generation.  Beyond  that 
there  is  division  in  the  eye  of  the  law. 

(8)  What  has  been  earned  by  one’s  valour  or 
otherwise  by  his  own  efforts  without  the  help  of  the 
family  or  the  family  property,  what  has  been  earned 
by  learning  or  received  with  the  wife  at  marriage 
or  what  has  been  received,  by  him  by  way  of  gift  from 
father,  mother  or  friend,  belongs  to  him  exclusively. 

(9)  When  property  has  been  acquired  by  the 
coparceners  with  each  other’s  help  or  when  every 
body  brought  his  own  earnings  into  the  common  fund, 
there  should  be  an. equal  division  of  the  whole. 

1 1 o)  A  son  born  after  partition  shall  alone  take 
the  property  of  his  father.  If  any  of  the  sons  be  re¬ 
united  with  the  father  they  shall  all  share  equally. 

(ii)  Property  dedicated  to  pious  uses  or  for  sac-  ' 
rifices,  the  family  god  and  the  house  for  such  god 
are  also  indivisible.  Originally  these  and  the  pater¬ 
nal  dwelling  house  belonged  to  the  eldest  son.  This 
was  the  original  law.  Afterwards  the  law  was  chang¬ 
ed  and  every  thing  which  was  productive  of  profit 
was  made  divisible  by  Vrihaspati  overruling  previous 
law  on  the  matter.  It  is  one  of  the  few'  instances  of 
one  law'-giver  expressly  overruling  other  lawgivers. 

According  to  the  Mitakshara,  as  we  have  al¬ 
ready  seen,  “Daya  or  heritage  signifies  wealth 
which  becomes  the  property  of  another,  solely  by 
reason  of  relationship  to  the  owner”  and  not  on  ac¬ 
count  of  the  death  of  the  owner.  Partition  accord¬ 
ing  to  the  writers  of  the  Mitakshara  School  is  the 
“  adjustment  into  specific  portions,  of  divers  rights 
of  different  members  accruing  to  the  whole  of  the 
family  property.” 
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According  to  Apararka  “  partition  does  not 
create  a  new  right ;  it  has  but  the  effect  to  render 
visible  the  right  of  each  of  the  former  joint  owners 
to  his  share  of  the  estate.”  (1). 

According  to  the  Dayabhaga,  on  the  other  hand 
“  heritage  is  used  to  signify  wealth,  and  property 
dependent  on  relation  to  the  former  owner  arises  on 
the  demise  of  that  owner”  and  partition  is  the  “allot¬ 
ment  of  separate  portions  of  the  family  property 
to,  the  co-sharers  corresponding  to  the  shares  already 
owned  by  each.” 

The  nature  of  the  interest  taken  by  members  of 
a  joint  family  according  to  the  different  schools  has 
already  been  described,  and  need  not  be  recapi¬ 
tulated  here.  The  Dayabhaga  joint  family  con¬ 
sists  of  coparceners,  who  are  divided  according 
to  the  Mitakshara  but  who  are  only  living  in  joint 
niess  and  joint  worship  with'  joint  management  of 
property.  The  Dayabhaga  joint  family  like  the 
Mitakshara  family  is  distinguished  from  ordinary 
co-owners  of  property  by  the  fact  that  as  long  as 
they  live  joint,  there  is  no  separate  account  kept  of 
the  share  of  each  co-parcener  and  the  expendi¬ 
ture  actually  incurred  on  himself  and  his  branch  of 
the  family,  all  being  jointly  liable  to  pay  for  the 
entire  family  expenditure ;  and  also  by  the  fact 
that  the  manager  has  got  powers  which  are  describ¬ 
ed  in  Sec.  1,  which  are  not  possessed  by  ordinary 
joint  managers. 

Partition  under  both  the  schools  when  com¬ 
pleted  is  a  division  of  interest  as  well  as  of 
possession.  But  upon  the  peculiar  nature  of  the 
Mitakshara  family  created  by  Vijnaneswara  it  has 
(1)  Jolly’s  Lectures  p.  S7. 
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been  held  that  an  agreement,  to  hold  the  property 
in  certain  specific  shares,  verbal. (i)  or  by  deed,  (2> 
without  actual  division  of  the  property,  if  there  was 
an  intention  of  present  separation  of  the  family,  (3) 
constitutes,  if  not  partition  in  the  ordinary  sense, 
such  partition  as  would  make  the  coparceners 
separate  members  without  rights  of  survivorship, 
even  if  there  be  no  actual  division  of  property.  (4) 
A  decree  or  judgment  (5)  or  an  award  (6)  for  parti¬ 
tion  operates  as  a  severance  of  interest  from  its 
date.  In  Bombay,  however,  it  has  been  held,  that 
a  decree  for  partition,  pending  in  appeal  or  not 
executed  is  not  sufficient  to  defeat  the  right  of 
survivorship.  The  correctness  of  this  decision  is 
open  to  doubt  having  regard  to  the  decisions  of 
the  Privy  Council  and  of  the  other  courts  mention¬ 
ed  above.  In  this  connection  it  should  be  men¬ 
tioned  that  the  intention  to  separate  is  necessary  to 
constitute  partition.  Mere  definition  of  shares  in 
the  Collector’s  register  (8)  or  the  •  enjoymeht  of 
different  portions  of  the  property  (9)  or  its  income 
in  shares  for  convenience,  (10)  will  not  constitute 


(1)  Rewan  Prosad  v.  Radha  Bibe,  4  Moore,  16S,  7  W.R  P.  C.  35.  Ram 
Chandra  v.  Damodar,  20  Bom  467. 

(2)  Appovier  v.  Rama  Subba  Aiyan,  n  Moore,  75,  8  W  R.  P.  C.  Ashabai 
v.  Hagi,  9  Bom.  115.  Ade  Deo  v.  Dukhnran,  5  All.  53*.  Anant  v.  Damodar. 
13  Bom.  25. 

(3)  Tej  Pratap  v.  Champa  Kali,  r2  Cal.  96. 

(4)  Gajapathi  v.  Gajapathi,  13  Moore,  497.  14  W.  R.  P.  C.  33. 

(5)  Joynarain  v.  Grish  Chandra,  4  Cal.  434.  P,  C.  Chidamboram  9. 
Gouri,  2  Mad.  83.  Subbaraya  v.  Manika,  19  Mad.  345. 

(6)  Krishna  Panda  r.  Balaram,  19  Mad.  290.  Subbaraya  «».  Sadi  si  va, 
20  Mad.  490. 

(7)  Sakharam  v.  Hari  Krishna,  6  Dom.  113. 

(8)  Hoolash  r.  Kashi,  7  Cal.  369.  Ambica  v.  Sukhmani,  1  All.  437. 

(9)  Rampersad  *.  Sheo  Charan,  10  Moore,  490 

(10)  Sonatun  v.  Jagut,  8  Moore,  86. 
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partition  when  it  was  not  intended.  Where  two 
Hindu  brothers  agreed  with  respect  to  their  joint 
estate,  that  the  elder  was  to  enjoy  the  possession 
thereof,  and  the  younger  was  to  accept  a  village 
appropriated  to  his.  maintenance  in  satisfaction  of 
his  claims,*  it  was  held  by  the  Privy  Council,  in 
the  latest  case  on  the  question  before  it,  that  this 
was  not  a  partition  of  the  estate  so  as  to  alter  the 
course  of  descent.  (1)  In  a  suit  for  general  par¬ 
tition  of  Hindu  family  estate  the  plaintiff  succeeded 
with  regard  only  to  a  small  portion  thereof,  the 
bulk  being  held  to  be  impartible,  it  was  held  by  the 
Privy  Council,  that  the  family  did  not  in  consequence 
of  these  proceedings  become  a  divided  one.  (2) 

But  all  these  acts  as  well  as  the  opening  of 
separate  account  in  the  Collectorate  taken  with 
other  circumstances  may  be  good  evidence  of  par¬ 
tition.  (3)  A  partition  when  private  may  be  partial, 
so  that  the  family  may  continue  joint  in  respect  of 
some  property,  and  separate  in  respect  of  others.  (4) 
This  position  is  not  warranted  by  any  thing  in  the 
Smritis.  The  family  in  such  a  case  should  be  con¬ 
sidered  as  a  Bengal  joint  family,  and  no  more.  A 
suit  for  partition  must  embrace  the  whole  of  the 
family  property  (5)  unless  some  part  of  the  property 


(1)  Sri  Raja  Viravara  v,  Sri  Raja  Viravara,  24  I.  A,  1 18. 

(2)  Raja  Yarlagadda  v.  Raja  Yarlagadda,  27.  I.  A.  i$i, 

(3)  Tej  Protap  Champa  Kali,  12  Cal.  96.  Randal  v.  Devi  Dat  10  All. 
490.  Murari  Vithoji  v.  Makund,  15  Bom.  201.  Gajendra  v.  Sirdar  Sing,  1 
AIL  176. 

<4)  Kathama  Natchear  v.  Raja  of  Shiva  Ganga,  9  Moore,  539.  Rad  ha 
churun  v,  Kripa,  5  Cal.  474,  Matbusami  v.  Nulla  KulanLha,  r8  Mad.  41s. 
Gavri  Sankar  «*.  Atraarara,  18  Bom.  61 1. 

(5)  Haridas  v.  Prannath,  12  Cal.  566.  Jogendm  v ,  Juggobundhu,  14 
Cal.  122. 
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lies  out  of  the  jurisdiction  of  the  Court  or  is  other¬ 
wise  incapable  of  partition,  (i)  The  plaintiff  in  such  a 
suit  must  bring  into  account  any  property  in  his 
possession,  though  it  is  out  of  jurisdiction.  (2)  One 
brother  may  separate  from  the  rest,  the  latter  conti¬ 
nuing  joint  as  before,  (3)  or  the  branches  of  a  family 
may  separate  as  is  commonly  the  case,  the  members 
of  each  branch  continuing  joint.  (4)  In  certain  cases 
it  was  held  that  separation  of  some  of  the  members 
of  a  family  can  take  place  only  by  the  separation  of 
all,  and  those  that  continue  should  be  considered  as 
constituting  a  reunited  family  in  which  there  is  no 
right  of  survivorship.  (5)  The  ingenuity  and  nicety 
of  argument  displayed  in  these  decisions  are  great, 
but  the  position  arrived  at  was  never  dreamt  of  by 
Hindu  lawyers.  In  later  cases  in  Calcutta,  good 
sense  has  prevailed  over  ingenious  arguments,  and 
it  has  been'  held,  that  separation  of  one  member 
may  yet  leave  the  rest  a  joint  family  subject  to 
all  the  presumptions  arising  from  that  state,  and 
the  onus  of  proving  separation  is  as  usual  in  the 
case  of  an  ordinary  Hindu  family  on  those  who 
allege  it.  (6) 

It  has  been  held,  that  if  the  interest  of  a  copar¬ 
cener  in  a  portion  of  the  family  property  is  purchased 
by  a  stranger,  the  latter  cannot  bring  a  suit  for 


(1)  Punchanun  v.  Shib  chunder,  14  Cal.  835.  Balaram  v.  Ramchundra, 
22  Bora.  922.  Parusottam  v.  Atmaram,  23  Bom.  597. 

(2)  Ram  Lochun  v,  Rajhubur,  15.  W.  R.  1  u.  Latjit  v.  Rajcoomar,  25 
W.  R.  353.  Harinarayana  v.  Ganpatrao,  7  Bom.  272.  Rampersad  v.  Sheo- 
churan,  10  Moore,  490.  See  22  Bom.  928.  18  Bom.  389. 

(3)  Upendra  v.  Gopeenath,  9  Cal.  817. 

(4)  Bata  v.  Chinta,  12  Cal.  262. 

(5)  Pitamber®,  Harish  Chunder,  15  VV.  R.  200. 

(6)  Upendra  t.  Gopeenath,  9  Cal.  817.  See  Radha  v.  Kripa,  5  Cal.  474. 
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partial  partition  (i),  but  the  coparcener  whose  share, 
has  not  been  sold  may  sue  for  partition  of  the 
parcel  sold  (2).  The  Calcutta  High  Court  has, 
however,  held,  that  a  suit  for  partition  must 
embrace  the  entire  property  in  all  cases  (3).  A 
coparcener  may  bring  a  suit  for  partition  against 
another  coparcener  in  respect  of  a  property  which 
belongs  to  them  exclusively  without  making-  other 
coparceners  who  are  not  co-owners  of  the  property 
in  dispute  parties  (4). .  Under  the  Bengal  school 
the  purchaser  of  the  share  of  a  coparcener  in  spci- 
fic  property  may  ask  for  partition  of  the  propertv 
purchased  by  him  (5). 

U  nder  the  Mitakshara,  a  son  or  a  grand-son  may 
claim  partition  even  against  the  wish  of  the  father 
or  grand-father  (6).  A  recent  Full  Bench  of  the 
Bombay  High  Court  have  held,  that  a  son  cannot  sue 
his  father,  when  the  father  is  living  jointly  with  the 
uncles  (7).  The  distinction  is  a  very  nice  one,  but  it 
was  never  contemplated  by  Vijnaneswara.  It  has  not 
been  given  effect  to  by  the  Madras  High  Court  (8). 

A  suit  for  partition  can  be  brought  on  behalf 
of  a  minor  coparcener  on  the  ground  of  malversa¬ 
tion  of  the  adult  member  or  other,  circumstances 
which  show  that  partition  will  be  beneficial  to  his 

(1)  Khctnankari  *.  Sila.  30  W,  N.  CXNVIII.  Mania  s>.  Xareyun, 
Bhaskar  1 1  Bom.  H.  C.  7*  ’  3 

Padmanabhafl9'Mad.  267. 


(3)  Koer  Masrnal  v.  Sunder  Das,  1 1  Cal.  396. 

(4)  Lachnii  Narain  «.  Janki  Dass,  23  AH.  216.  I’mushoUivm  r.  .Sliua- 
ram,  23  Horn.  596, 
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interest,  and  not  otherwise,  as  by  a  partition  the 
minor  loses  his  right  of  survivorship  (i). 

An  execution  purchaser  of  the  interest  of  an 
undivided  coparcener  can,  demand  partition  under 
all  the  schools  (2).  When  the  entire  family  proper¬ 
ty  is  attached  but  on  claim  by  some  co-sharers, 
their  shares  are  released,  it  does  not  constitute  par¬ 
tition  and  does  not  give  the  creditor  or  heir  any  right 
on  that  ground(3).  In  Madras  and  Bombay,  but  not 
in  Bengal  and  in  the  N.-W.  Provinces,  .the  purchaser 
of  the  undivided  share  of  a  coparcener  for  a  consi¬ 
deration  can  claim  partition  (4),  but  not  a  donee(5). 
In  Bombay,  it  has  been  held  that  the  alienation  of 
an  undivided  share  does  not  constitute  partition,  and 
the  alienee  is  entitled  to  rights  of  survivorship  and 
the  purchaser’s  share  is  liable  to  be  diminished  by 
birth  of  other  coparceners  before  regular  partition(6). 

Wife,  mother,  grand-mother  and  sister  have 
been  held  as  not  entitled  to  sue  the  male  members 
for  partition,  though  they  are  entitled  to  shares  on 
partition  among  the  coparceners,  but  if  the  interest 
of  an  undivided  brother  has  passed  into  the  hands  of 
a  purchaser,  they  are  entitled  to  bring  such  a  suit(7). 

An  agreement  to  continue  joint  for  all  time  is 
not  binding,  and  a  direction  in  a  will  prohibiting 
partition  or  postponing  the  period  of  partition  is  also 


(1)  Deo  Bunsi  v.  Dtvarka  Nath,  io  W.  R.  273.  Alemelmmal  v. 
Arunachellam,  3  Mad.  H.  C.  69.  Damoodur  v.  Senabutty,  8  Cal.  537. 
Kamakshir  v.  Chedambara,  3  Mad.  H.  C.  94. 

(2)  Deen  Dyal  v.  Jugdeep  Narayan,  3  Cal.  198  P.  C. 

(3)  Mudit  w.  Runglal,  29  Cal.  79 7- 

(4)  Vasil  Dev  v  Venkatesh,  10  Bom.  II.  C.  139.  Verasvami  v.  Avva 

Sami,  1  Mad.  If.  C.  471.  ~ 

(5)  Baba  v.  Timma,  7  Mad.  357.  Vrandavandas  v.  Yamunabai,  12 

Bom.  II.  C.  229.  (6)  Gurlingapa  v.  Nandapa,  21  Bom.  797=  ... 

(7)  Bilaso  v.  Dinanath,  3  All.  88. 
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invalid(i).  It  is  however,  competent  to  enter  into  an 
agreement  not  to  divide  joint  property  for  a  limited  ; 
period,  but  only  when  it  is  for  a  consideration  (2). 

The  existence  of  a  minor  is  no  bar  to  partition. 
A  partition  made  by  the  adult  members  will  bind 
a  minor,  if  just  and  legal.  He  may,  when  he  be¬ 
comes  of  age,  sue  to  set  aside  the  partition,  if  it 
can  be-  shown  to  have  been  illegal,  fraudulent  or 
grossly  prejudicial  to  his  interests  otherwise  (3). 
or  if  it  was  made  in  such  a  manner  as  there  are 
no  means  of  testing  its  validity  (4).  Such  a  suit 
may  be  brought  within  three  years  after  the  minor 
has  attained  majority,  if  it  is  brought  on  the  ground 
of  fraud  or  mistake  when  the  minor  was  represented 
by  a  guardian  (5),  but  within  12  years  from  the  time 
when  the  exclusion  becomes  known  to  the  minor, 
in  other  cases  (6). 

On  partition  coparceners  take  per  stirpes ,  and 
not  per  capita.  It  has  been  decided  that  descen¬ 
dants,  more  remote  than  the  third,  of  the  common 
ancestor,,  notwithstanding  the  texts  of  Devala  and 
Katyayana  (p.  72),  can  live  together  as  a  joint 
family,  and  on  partition  take  their  property  accord¬ 
ing  to  the  rule  mentioned  above  (7).  In  Madras  in 
the  case  of  an  impartible  Zemindary  the  sixth 
descendant  from  the  common  ancestor  succeeded  in 

(1)  Rajendra  Dutt  v.  Shatnchand,  6  Cal.  106.  Anand  v.  Prank rishna, 
II  w.  R.  19  O.  J.  Makoonda  v.  Gonesli.  1  Cal.  124.  febun  n.  Ramnalh, 
23  W.  R.  297.  See  Sec.  10  &  11  of  the  Transfer  of  Property  Act. 

(2)  Srimohun  Thakur  v.  Macgregor,  2S  Cal.  769.  Radhn  Nath 
Mukerjee  ».  Taruk  Nath,  3  C.  W.  N.  126. 

(3)  Dewbunsi  ».  Dwark  Nath,  10  W.  K.  273.  Chanvirapa  *.  Danava, 
19  Bom.  593.  Damodur  u.  Uttaman,  17  Bom.  271. 

(4)  Kalisonkar  v.  Dinendrn,  2;  W.  R.  68.  -  . 

( 5)  Clianvirajia  v.  Danava.  19  Bom.  593. 

(6)  .  Lai  Bahadur  Sivpnl,  14  All.  49S.  Krishimbai  v.  Khangowda, 

18  Bom.  197.  (7)  Mora  Viswanalh  v.  Gonesh,  10  Bom.  11.  C.  444- 


422 


HINDI'  I  .AW. 


preference  to  the  widow,  on  the  ground  that  the 
family  was  joint,  (if) 

Under  the  Mitaksbara,  a  son  born  after  partition 
by  the  father  takes  all  his  father's  property  (2).  If. 
however,  a  male  child  was  in  the  mother’s  womb  at 
the  time  of  the  partition,  as  the  Vivada  Chintamony 
says,  the  partition  shall  have  to  be  reopened,  and  a 
share  shall  have  to  be  allotted  to  him  (3).  A  Hindu 
father  cannot,  by  will,  interfere  with  the  rights  of 
posthumous  sons  in  ancestral  property  (4).  An 
afterborn  son  may  reopen  a  partition  when  the 
father  reserved  no  share  to  himself  (5)  But  in 
Bombay,  it  has  been  held  on  the  strength  of  the 
Mitakshara,  the  Mayukha  and  the  Chandrika.  that 
though  the  father  might  give  a  third  share  to  one 
of  his  three  sons  who  separates,  an  afterborn  son 
cannot  reopen  the  partition  (6).  Where  there  has 
been  a  bond  fide  mistake  and  a  certain  property 
allotted  to  a  cosharer  is  recovered  from  him  by  a 
third  party,  the  former  can  reopen  the  partition  (7). 

The  rights  of  disqualified  heirs,  ant}  female 
members  of  the  family,  have  been  dealt  with  before. 
It  should,  however,  be  mentioned  here,  that  accord¬ 
ing  to  Yajnavalka,  II.  115,  on  partition  by  the 
father,  during  his  lifetime,  (and  by  parity  of  reason¬ 
ing,  on  partition  after  his  death)  the  sonless  widows 
of  deceased  sons,  grandsons  and  other  coparceners 
who  had  not  received  Stridhana  from  their  husbands 
or  fathers-in-law,  should  be  allotted  the  shares  which 
their  husbands,  if  living,  might  have  received.  The 

(1)  Yemimala  ®.  Kamamlora.  6  Mml.  II.  C  93.  (2)  Knralol  Sing  ?. 
Itlmgwan  Sing,  4  All.  427.  (3)  Mum*  Berago  Muyc  ».  Nnlwkisscn  Set.  23S. 
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rule  seems  to  have  been  recognized  during  the  time 
of  Viswarupa,  but  unfortunately  is  not  recognized 1 
now,  and  such  widows  are  only  entitled  to  mainten- 
ahce.  The'  same  commentator  also  says,  that  dis¬ 
qualified  heirs  had,  according  to  custom  prevailing 
in  his  time,  a  vested  interest  in  grand-paternal  pro¬ 
perty,  but  from  their  incapacity  to  appropriate  to 
their  own  use,  more  than  what  is  necessary  for  their 
maintenance,  they  themselves  get  no  shares,  but 
their  sons  do.* 

persons  who  are  incompetent  to  perform  the  Yajnas  are  disqualified.  He 
says  :  “According  to  some  the  words  lame,  &c.,  indicate  all  those  incompe¬ 
tent  to  perforin  the  Agnihotra ,  but  that  is  not  sound,  for  wealth  is  an  object 
of  human  endeavour,  ,  when  especially  we  find  that  the  unlearned  who  aTe 
so  incompetent,  are  still  entitled  to  shares  ;  as  Gautama  says— “  What  a 
learned  coparcener  has  acquired  by  his  own  efforts  he  may  not  give  to  the 
unlearned”  and  “  the  unlearned  shall  divide  equally.”  Therefore  the  disiu. 
herision  of  these  results  only  from  express  prohibition,  and  not  from  their 
being  incompetent  (  to  perform  Yajnas  )  or  from  their  possessing  visible 
indications  of  heinous  sins  committed  in  previous  births.  The  blind  and 
the  rest,  who  are  not  outcasts,  however,  have  a  right  to  the  grandfather's 
estate.  Such  is  the  custom.  From  their  incompetency  to  appropriate 

stood  to'  be  a  mere  declaration  of  what  is  •  proper.  Likewise  the  text  of 
Svayarobhuva  Manu  says  :  "  If  the  eldest  or  the  youngest  or  any  other 

among  them  dies  before  the  shares  are  allotted,  his  share  is  not  lost.”  By 
this  is  shown  the  resumption  of  a  properly  received  share  on  account  of 
incapacity  to  appropriate  it.  Hence  their  shire  is  not  lost.  Thus  they 

n’nifnannifn  Hftr'ftmsrnfnsmnT  .nqqqjnui'n'iriniHtfn  1 
nnsrer  sajreansiHTtj  1  nmn  ntnn: 

1  «HHfHnntef«ft  fsr.  nun  n  eerm’  sfn  1  wit83THq*i  ?fn 

n  1  nn:  HfaSnrtanTHHHsr  n  vtnFnscraiff  sjnniti;(t5nr?Tqra*f%;!r- 
nlnm  fqrtnsf  1  quern:  1 

fj  qT<sq«Traf<trft?aiPifsint»tiJ!#;flftsngqi?fsnfqsin^n  1 
hht  n  *mtwn  “  nqi  asf»:  nrfnnt  gt  ftnniJmnm:  1  Mmwftaifa 
nw  Hint  n  tjnn”  sinmnw  fafn?ftnTHniT*tfqaiJimqTPCi?»i- 
nfn  1  nnqq  n  nw  Hint  n  <s<an  sfn  1  qn  n  «n*tf?t  Wuht:  ti  tfh 

fn’t'W.  I  See  Viswarupa 's  Commentary  published  by  Sitaram  Sastri,  p.  9. 
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In  ascertaining  the  partible  property  of  the 
family  and  dividing  it,  debts  not  immoral  of  the 
father  should  first  be  paid,  (1)  and  also  debts  due 
by  the  family,  and  provision  made  for  the  mainte¬ 
nance  of  females  and  disqualified  heirs,  and  marriage 
expenses  of  unmarried  daughters,  which  are  a 
charge  on  the  family.  Money  spent  by  a  copar¬ 
cener  out  of  his  own  separate  property  for  the  re¬ 
pair,  improvement  or  benefit  of  the  family  property 
should  be  reimbursed  to  him.  (2)  The  above  rules 
are  common  to  all  the  schools  of  Hindu  Law.' 
Both  under  the  Bengal  and  Mitakshara  schools  no 
deduction  can  be  made  from  the  share  of  a  member 
on  the  ground  that  he  has  spent  more  on  legitimate 
family  purposes,  than  another  member,  (3)  nor  can 
he  have  any  claim  for  mesne  profits  previous  to 
partition  except  when  he  has  been  entirely  exclu¬ 
ded  from  ancestral  property  or  from  the  portion 
of  which  he  was  in  possession  by  arrangement  among 
the  members.  (4)  The  manager  cannot  be  made 
liable  for  his  extravagance  or  for  waste  unless  it  is 
immoral  or  amounts  to  misappropriation. 

When  after  partition  members  leave  the  entire 
property  under  the  management  of  one,  the  latter 
is  responsible  like  an  ordinary  manager.  (5) 


(1)  Tarachand  v.  Reeb  Ram,  3  Mad.  H.  C.  177.' 

(2)  Muthuswami  v.  Subbiramaniya,  1  Mad.  H.  C.  309. 

(3)  Lakshman  v.  Ram  Chandra,  1  Bom.  561.  Damoder  v.  Ultamram, 
17  Bom.  271  Abhoy  Charan  v.  Peary,  5  B.  L.  R.  347. 

(4)  Raja  Vencata  v  Narayya,  2  Mad,  128  P.  C.  Bhivrav  Sitaram,  19. 
Bom.  532.  Sankar  Bux  v.  Hardeo,  1 6  Cal.  397,  P.  C. 

(3)  Raja  Setrucherla  s.  Virabhadra,  22  Mad.  470. 
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The  Joint  Hindu  Family, 
section  III. 

at  I  wrfna  wraT^wr  aa3  t*T  w  afc  a  a 
aaasa  aawa  ata  aaa  ?fa  1 

-'  He  who  deprives  a  sharer  from  his  share,  the 
person  so  deprived  destroys  the  depriver,  and  if  not 
him,  his  son,  or  his  grandson. 

A  text  of  Veda  cited  in  the  Mitakshara  and 
the  Saraswati-Vilasa.  According  to 
the  Mayukha,  it  is  a  text  of  Gautama, 
wnm  saw  www  wa  w*wt:  aim:  i 
agraat  fasafa  1 

wif '  ftrgw  wtgw  a^ar  awa  i 
vr§rc*r  aa^s  fiarcwatar#  f%  ataat:  it 
anaaTafaaarraT  awarca  aacj  aa  i 
a  swwtw  faaa  faar  wwra  wraita  11 
a^uaa  ftra^sEf'  aa"!  a^arsiaa  i 
araat^aawi’  aarwiat  WTijawfa  it 
nawaj  fcrrTT  5«ti*w<*iH  awre,arw  i 
a  aq;  swwwq;  arla^ra:  afaafsa  aw  n 
sfaaTai  »aiyi*c}  afa  s^tl^Taa  i 
awata  fama:  arraiigaT  wt%  f?  faror:  n 
arwiTwr:  aw^Wrar:  aaa .  i 
wsaragafa  iifaai:  apcfaqaa:  i 
54  4 
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^3'  fw.  1 

?rt*raw  *r  f%WT^’  u 
^  'hth  ^  ^rsirfasr  trfori  wrfarfa  1 

TTSTf s?f  rf  ^TrT  f%f%=¥T cT  *To=T-  Mrtrli  5|%  II 

^arf*  f^srniTwiTfi’g'  1 

m  t  ^rf§*r$?T  *  11 

gjffr  fsrf»rgr^f?T  ^tWT^TrR  srflw.  1 
wlsssf'g:  wrewr»ra  rmfir:  11 

*rg:  c  1  «*<s  ;  1 1  ss^oSjU^U^V*-, 
U«,  US  US  us  u$>  U3 

A  wife,  a  son,  and  a  slave,  these  three  are 
declared  to  have  no  property. 

Once  is  the  partition  of  the  inheritance  made. 

After  the  death  of  the  father  and  of  the  mother, 
the  brothers,  being  assembled,  may  divide  among 
themselves  in  equal  shares,  the  paternal  (and  the 
maternal)  estate  ;  for,  they  have  no  power  (over  it) 
while  the  parents  live. 

If  undivided  brethren,  (living  with  their  father,) 
together  make  an  exertion  (for  gain)  the  father  shall 
on  no  account  give  to  them  unequal  shares  (on  a 
division  of  the  estate). 

What  one  (brother)  may  acquire  by  his  labour 
without  using  the  patrimony,  that  acquisition,  (made 
solely)  by  his  own  effort,  he  shall  not  share  unless 
by  his  own  will  (with  his  brothers). 

If  a  father  recovers  lost  ancestral  property, 
he  shall  not  divide  it,  unless  by  his  own  will,  with 
his  sons,  (for  it  is)  self-acquired  (property). 

If,  after  a  daughter  has  been  appointed,  a 
son  be  born  (to  her  father,)  the  division  (of  the  in- 
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heritance)  must  in  that  (case)  be  equal ;  for  there  is 
no  right  of  primogeniture  for  a  woman. 

To  the  maiden  sisters,  the  brothers  shall  sever¬ 
ally  give  (portions)  out  of  their  shares,  each  out  of 
his  share  one-fourth  part ;  those  who  refuse  to  give 
(it),  will  be  outcasts. 

A  dress,  a  vehicle,  ornaments,  cooked  food, 
water,  and  women,  property  destined  for  pious  uses 
or  sacrifices,  and  a  pasture-ground,  they  declare  to 
be  indivisible. 

'  And  if,  after  all  the  debts  and  assets  have  been 
duly  distributed  according  to  law,  any  (property) 
be  afterwards  discovered,  one  must  divide  it  equally 

But  a  son,  born  after  partition,  shall  alone  take 
the  property  of  his  father,  or  if  any  (of  the  other 
sons)  be  reunited  with  (the  father),  he  shall  share 
with  them. 

An  eldest  brother  who  through  avarice  may 
defraud  the  younger  ones,  shall  no  (longer  hold  the 
position  of)  the  eldest,  shall  not  receive  an  (eldest 
son’s  additional)  share,  and  shall  be  punished  by 
the  king. 

Manu,  VIII.  416  ;  IX.  47,  104,  215,  208,  209 
134,  118,  219,  218,  216,  213. 

tprffvrnr:  ^rerssn  ^RfeaTfhr  11 

When  there  is  doubt  as  to  partition  among 
coparceners,  there  should  be  a  fresh  division  even 
by  those  living  separately. 

Cited  in  the  Smriti-Chandrika,  Mayukha;  and 
Vira-Mitrodaya  as  a  text  of  Manu, 
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wtf  fig:  swt  mm  wsrfcr 

TTTg^f^ffT  1 

frvrmsr.  ftren^^ffT  1 

’wfawm:  ^s  w  t 

*r  wfawg . fawT  favrang  1 

WtrW:  *5  I  ?,  *,  *£.,  8$.  ;  ^  I  *£. 

After  the  father’s  death  let  the  sons  divide  his 
estate.  Or,  during  his  lifetime,  when  the  mother  is 
past  child-bearing,  if  he  desires  it. 

A  son,  born  after  partition,  takes  exclusively 
(the  wealth)  of  his  father. 

Water,  (property  destined  for)  pious  uses  or 
sacrifices,  and  prepared  food  shall  not  be  divided. 

(Let  him  not  feed  at  Shraddha).  *  *  Nor, 
(sons)  who  have  enforced  a  division  of  the  family 
estate  against  their  wish  of  their  father.  , 

Gautama,  XXVIII.  1,  2,  29,  46  ;  XV.  19. 

wra  1  WT^TWtran: 

ww  wwt  ^wggtrrf^ri  wsrrg  w'raiiw  1 

Wfsre:  I  80,8?,!^ 

Now  follow  the  rules  regarding  the  partition 
of  the  (paternal)  estate  among  brothers.  And  (let  it 
be  delayed)  until  those  widows  who  have  no  off¬ 
spring  (but  are  supposed  to  be  pregnant)  bear  sons. 

And  if  one  of  the  (brothers)  has  gained  some¬ 
thing  by  his  own  (effort)  he  shall  receive  a  double 
share. 


Vashistha,  XVII.  40,  41,  51. 
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g^giwfasIgTci;  1 

fqg^gTisrT  gigfgvng'.  gfg  fagfr  1 

ggTggTgsgggmgm'sng  gtgggTsj;  ifaggig 

ffgTgg;  trA  1  g  r  i  g»  ?  1 

A  father  may,  therefore,  divide  his  (property) 
equally  amongst  all  without  (making  any)  differ¬ 
ence. 

While  the  father  lives  ;  the  division  of  the 
t  estate  takes  place  (onty)  with  the  permission  of  the 
father. 

\  The  .shares  of  sons  who  are  minors,  together 

with  interest  should  be  placed  under  good  protec- ' 
tion  until  the  majority  of  the  owners. 

,  Baudhayana,  P.  II,  A.  2,  K.  3,  S.  3,  8,  36. 

ggwft  gig  fqgirg  ggg  i  sg  graTg 

1 

%sifsr5r%  ggg  *ng:  ®^r'  wfti  ssnjgr  i 
*g:  fgg:  qftwTn?*  g  i  vn^TgT  grfg- 

gq  iraNs  1  rrangifgqfgfqsR  i  f%  g^arr 
gifgg;  i 

gigiutglg  fwig)  fggjg  i 
qmnsw.  q  ^  i  1  ^  ? 8  m?, 

He  should,  during  his  lifetime,  divide  his  wealth 
equally  amongst  his  sons.  Some  declare  that  the 
eldest  son  alone  inherits. 

In  some  countries  gold  (or)  black  cattle,  (or) 
black  produce  of  the  earth  is  the  share  of  the  eldest. 
The  chariot  and  the  furniture  in  the  house  are  the 
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father’s  (share).  According  to  some,  the  share  of 
the  wife  consists  of  her  ornaments,  and  the  wealth 
(which  she  may  have  .received)  from  _her^ relations. 
Therefore  all  (sons)  who  are  virtuous  inherit. 

No  division  takes  place  between  husband  and 

wife. 

Apastamba,  P.  2,  P.  6,  K.  14, 

S.  1,  6—fg,  14,  1 6. 

ftrm  frartcr  qmq  i 

strs'  ^  ^r.  WRrfsrsr:  11 

qfq  4fTTT»f3n«T  qTT^lU  TJTTTf5l*hT;  I 

^rf  ^q*T  5JT«T  W5TT  SJT  S5P5TW  STT  II 
BflST^T  fert  1 

sTTSTTf^rf^vr^Tsfr  fe§m:  qpr:  11 
fstW^sf  w:  ftqiqsr'9  qtTO  1 

11 

ifcKtqsf  ^qqTjf^rfST  1  , 

tqrft^Tf%qr'  tq  ^TqT^TsiT  sr  rTltq  II 
^TTWwHiqsjSfTq  fqWTMTjJ  :  qPT:  I 
fcrsa)  wsrqr^r*TT  n 
sjqT  ftmTH'ftqTTTT  fsrq^t  SIT  I 

era'  ^HrT  qssj  w«r’  faq:  qq  f%  II 

favraf  f  qrft  sn?r:  i 

ssqTTT  <Tf?HPt:  wTqTq^nTfsnitfqmq  II 
ftrawfT  w  qfrf  rprt^q  qsf  vpiq  1 

fagqf  ^mnstasr  sw  h 
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^rcNsrrng'  «rrafir:  ij^PEfesH:  i 

^wt:  ^?rsrT^’?T  wronfr'ir:  i 

WW  IT»rfT5?IT  OT^¥  H^^TcTfKTT:  li 
*p€fantrg?r  5^1  f%w^T  ?rrr  ?3?m  1 
H?[  gw  1%rf?r: 

?irgg^n:  *  1  ua-u^v-^s.m, 

-  A  father  when  making  partition  (of  his  pro¬ 
perty),  can  divide  it  among  his  sons  as  he  pleases, 
either  giving  to  the  eldest  the  best  share,  or  in  such 
wise  that  all  share  equally. 

If  he  give  equal  shares,  such  of  his  wives  as. 
have  not  received  Stridhana  from  their  husband  or 
father-in-law,  shall  also  equally  share. 

If  one  have  means,  and  do  not  desire  (to  share 
in  the  paternal  estate),  he  shall  be  separated,  some¬ 
thing  trifling  being  given  to  him.  A  distribution  by 
father  in  smaller  or  larger  shares,  if  in  accordance 
with  the  Sastras,  is  lawful. 

After  decease  of  the  parents  let  the  sons  make 
equal  division  of  the  property  and  of  the  debts  ; 
and  so  the  daughters  of  what  is  left  of  the  mother’s 
(Stridhana)  after  (paying!  her  debts  ;  and  if  there 
be  no  daughters,  the  sons  or  others  of  the  family 
(being  heirs)  take  it. 

What  has  been  self-acquired  by  any  one,  as  an 
increment  without  diminishing  the  paternal  estate, 
likewise  a  gift  from  a  friend  or  a  marriage  gift, 
does  not  belong  to  the  co-heirs. 

If,  however,  the  common  properly  be  augment¬ 
ed,  equal  division/ enjoined.  In  making  division 
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among  several  grandsons  regard  should  be  had  to 
the  respective  (portions  of  their  deceased)  fathers. 

In  as  much  as  the  ownership  of  father  and 
son  is  co-equal  in  the  acquisitions  of  the  grand¬ 
father,  whether  land,  any  settled  income,  or  mova¬ 
bles  in  them,  the  ownership  of  the  father  and  son 
is  equal. 

If  a  son  be  born  of  a  wife  of  equal  caste,  after 
partition  made,  he  is  to  share  ;  or  a  share  may  be 
allotted  him  from  the  estate  as  it  is,  after  allowing 
for  income  and  expenditure. 

Whatever  property  may  be  given  by  the 
parents  to  any  child,  shall  belong  to  that  child. 
If  partition  be  made  after  the  father’s  death,  the 
mother  shall  also  have  an  equal  share. 

Those  of  the  brothers  whose  ritual  ceremonies 
have  not  been  accomplished,  shall  have  them  com¬ 
pleted  by  others  whose  ritual  is  gone  through,.  So 
in  like  manner  as  to  the  ritual  ofisisters  (each  of  the 
brethren)  devoting  a  fourth  part  of  his  share. 

The  aurasa  sons  of  those  (disqualified)  persons, 
also  their  wives’  sons,  if  themselves  free  from  defect 
succeed  to  shares  ;  and  their  daughters  are  to  be 
maintained  until  provided  with  husbands. 

Whatever,  after  partition  has  taken  place,  may 
be  discovered  to  have  been  wrongly  appropriated  by 
one  of  the  sharers,  shall  be  equally  divided  by 
them  all.  This  is  enjoined. 

Yajnavalkya,  II.  114-118,  120124,  141,126. 

fwmwrcsrr  mrkr  n  sreffert  fen  « 
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When  there  is  doubt  as  to  partition  it  should 
•  be  determined  by  members  of  the  family,  witnesses, 
and  deeds.  There  is  no  determination  by  ordeal. 

Vriddha-Yajnavalkya,  cited  in  the  Smriti- 
}  Chandrika  and  the  Mayukha. 

frmT  fw§i?r  ttw  i 

^rifirc^JT  i  fcrafawan 
wni  ^r:  i 

WT?n::  a^vrnn^nt’if  vrrnThTrf^t:  i  ’spiaro 
|  1 

I  ?-?  ;  i 

'  If  a  father  makes  a  partition  with  his  sons,  he 

may  dispose  of  his  self-acquired  property  as  he 
thinks  best.  But  in  regard  to  wealth  inherited  of  the 
paternal  grandfather,  the  ownership  of  father  and 
son  is  equal.  (Sons),  who  have  separated  from  their 
father,  should  give'  a  share  to  (a  brother)  who  is 
born  after  partition. 

Mothers  shall  receive  shares  proportionate  to 
their  sons’  shares  ;  and  so  shall  unmarried  sisters. 


Vishnu,  XVII.  i—3  ;  XVIII.  34,35. 


lKW4pi faWT*T#gftf?T  1 

Mutual  transactions  in  buying,  selling,  giving, 
receiving,  suretyship,  giving  evidence,  becoming 
partners,  burying  treasure,  &c„  are  sources  of  divi¬ 


sion. 


Vishnu,  cited  in  the  Saraswati-Vilasa. 
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wfgnj3mTqrgn*n  s^rerg  fam  t^f:  i 
wmw  g  s«r^t  g  fagr  g  ftrrrnr?:  n 
fireggigTcj  ggggi  ggai^vrgqnfg  g  i 
wg*  g  g  ij5*r*a  qgig  ^rfjT  ts^  « 

The  father  is  the  master  of  gems,  pearls,  and 
corals.  Neither  the  father,  nor  the  grandfather  is 
the  master  of  immovable  property.  By  the 
father's  pleasure,  clothes  and  ornaments  are  enjoyed, 
but  the  immovable  property  is  not  enjoyed  by  the 
father’s  pleasure. 

A  text  cited  in  the  Parasara-Madhava,  Mitak- 
shara,  and  other  books,  without  naming 
the  author.  Kamalakara  attributes  it  to 
Vishnu,  but  it  is  not  found  in  Vishnu 
Smriti. 

fggTgtsggj  ftreTT^r  ggranq  i 
gfg  sW  gfggTggg  gt:  ii 
ftTcTOlf  g§  HeTT  SHTTcf  I 

*nggf%?rct5*ng  ^f%ggT  n 

ingfgsg  ^gfs  st tng  sfggtg  g  i 
fgig  gift  Tftg  fggggTgsrl u 
fqgg  gT  srg  png  fgwsT  <?  gqfs  %a:  i 
gg  s'  gT  gswigg  traT  gi^j  sfgggg  it 
ftwf  g«ng  stf gjTrn  gsn  first  i 
grrst  srar:  grfgst  gT  ganger.  <fr%  fsrg:  11 
grgsft  gfgg^g  fggsrgTsrg:  fast  i 
stfiswTfipft  wtst  ggrai  wtsi^  ggt  11 
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srreranrtjfsrat ■as:  qffw«un<u:  wr<r.  i 
wwnmrsi:  w:  wfiiwt  wm  n 

g  fwmT  %  '^wrfwurww'iiw:  i 

trlr:  wng  gsiner  f?  firm  srg:  11 
ssnftm:  frfq?rehr  fttRnwarwrww:  i 
^ramT^^TTt  w  w  fgrwm  firm  ww:  u  ■ 
JT’fr^i:  wn  #3  rigqerTwrwTfww:  11 
ftrg^iiiwft  ^vfar'  agar’  w  wg  i 
’*TgfwgrfaHUPSTwnft  w  wmf  aaT  ftraT  n 
stot  g  w  ^m:  fawT  wwfircfawsr:  a»tng  i 
arafwiT  wngfw^aT  agaruN  3  wwTg  11 
’nrg:  ??  i  vn,  *<,**,**,** 

Where  a  partition  of  the  paternal  property  is 
instituted  by  the  sons,  it  is  called  by  the  learned, 
Partition  of  property  (Dayabbaga),  a  title  of  law. 

The  father  being  dead,  the  sons  shall  divide  the 
estate  as  they  ought ;  (and  so  shall)  daughters 
(divide  the  property)  of  their  mother  (when  she 
dies)  ;  or,  failing  daughters,  their  issue. 

(The  distribution  of  the  property  shall  take 
place)  when  the  mother  has  ceased  to  menstruate 
and  the  sisters  are  married,  or  when  the  father’s 
sexual  desire  is  extinguished,  and  he  has  ceased  to 
care  for  worldly  interests. 

Or  let  a  father  distribute  his  property,  among 
his  sons  himself,  when  he  is  stricken  in  years,  either 
allotting  a  larger  share  to  the  eldest  son,  or  (dis¬ 
tributing  the  property  in  any  other  way)  following 
his  own  inclination. 
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Or  the  senior  brother  shall  maintain  all  (the 
junior  brothers),  like  a  father,  if  they  wish  it,  or  even 
the  youngest  brother,  if  able  ;  the  well-being  of  a 
family  depends  on  the  ability  (of  its  head). 

Two  shares  let  the  father  keep  for  himself 
when  distributing  his  property.  The  mother  shall 
receive  the  same  share  as  a  son  (when  the  sons 
divide  the  property)  after  her  husband's./ieath. 

To  the  eldest  son  a  largershare  shall  be  allotted, 
and  a  less  share  is  assigned  to  the  youngest  son- 
The  rest  shall  take  equal  shares,  and  so  shall  an 
unmarried  sister. 

When  a  father  has  distributed  his  property 
amongst  his  sons,  that  is  a  lawful  distribution  for 
them  (and  cannot  be  annulled),  whether  the  share  of 
one  he  less,  or  greater  than,  or  equal  to,  the  shares 
of  the  rest ;  for  the  father  is  the  lord  of  all. 

A  father' who  is  diseased,  or  angry,  or.  absorbed 
by  (sinful)  worldly  interests,  or  .  who  acts  illegally, 
has  not  the  power  to  distribute  his  property  (as  he 
likes). 

(Persons  insane,  &c.)  shall  be  maintained  by  the 
family  ;  but  their  sons  shall  receive  their  respective 
shares  (of  the  inheritance). 

What  is  left  (of  the  father’s  property),  when 
the  father’s  obligations  have  been  discharged,  and 
when  the  father's  debts  have  been  paid,  shall  be 
divided  by  the  brothers,  in  order  that  the  father 
may  not  continue  a  debtor. 

■  For  those  (brothers),  for  whom  the  initiatory 
ceremonies*  have  not  been  duly  performed  by  their 


*  *  Some  commentators  include  marriage  among  the  ceremonies  to  be 
thus  performed,  and  this  is  in  accordance  with  Yajnavalkya,  II.  124. 
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father,  they  must  be  performed  by  the  (other) 
brothers,  (defraying  the  expense)  from  the  paternal 
property. 

Narada,  XIII.  1-5,12,  13,15,  16,  22,  32,  33. 

ftrwtwra  mimiri  ftwc  1 

firm  gm:  wff3rm  1 
fawnrrf:  fagTf*T=3£m  11 

fhrrrtTTturH'  515m  mn  i 
mrrifsrgnn»3tra  firg:  gw  mr  f%  11 
xwmmfam  mm:  firxi  mrr  u^rf^mT  1 
mN  t  grar*ftm  f%3m:  mxmsmm  !i 
wtafsmfT  g  firm  xjwtmsr??r  11 
xnrrni  «5r  t  mm:  w  p  femumg  1 
3«it  mra%  wmfartt  mm  11 
mfimT  *r^r  mt  mrifsm:  1 
rrggm  fmrmtm:  mrmm?XT:  mm:  11 
h?wt%  g  mm)  mmrsmmfsr^f  i 
mrtm  m?rx  ,sgstf‘?rng'  u 

f®wr«m  n^tti  h  »t  1 

mi  w%g  xmm*tr  mnwrn-ffmm  11 
wajferrmm^M  mg  sr*r^  i 
gsrrr  fwwfs  rrmmrmfo  w%g  11 
fawtor  WTvtT^mirgmrm  %fmrnr  i 
«flnw»mm*  trfwili  ftwt  i 
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Wt'  3TTT^c[  traTOH  *?  II 

snn:  *msrat  tar  ^THtsrmura  firftr.  i 

tftirajrefft  rTTH:  imik*  n 

gmvfT*ng4n^  iKg:  %ei  fgvpsr^  i 
trsm:^  srmsTH  ii 

§f?rs§i?r  f%mn  <*t  ftcfisjt  tra  i 

^WP*T5g  Wtf  2TtT  rfct  *:  II 

tr^st  wtcT  i 

f^^rraiTtf^ffTsfir  WTnvrrJTTna^  *r:  n 
*rta«nn*,tr  cqwT  *ftrep?sr  tjmf%?r:  i 
ns' wnra^iTm:  tr^msfC  *t  n*isr.  n 
nata:  qw*ft  mfir  nanf  siftr  at  wtc[  i 
asTnmqfrsnn  ^r^cTT^r  swinan u 
^  qwtm  nTax:  nmnrr:  ^Tffcn  fs^*.  i 
n^wma^r  ^Triart  nta^n^t  u 

iwfa:  ^i  *-*,  *,  *8,  48, 

V3£.— cs,^— 

After  the  death  of  both  parents,  division  of  the 
property  among  brothers  has  been  ordained  ( to 
take  place  ).  It  may  take  place  even  in  their  life¬ 
time,  if  the  mother  be  past  child-bearing. 

Houses  and  landed  property,  inherited  from 
an  ancestor,  shall  be  shared  equally  by  the  father 
and  sons ;  but  the  sons  cannot  claim  a  share  of 
their  father’s  own  property  without  the  consent 
of  the  father. 


THE' JOINT  HINDU  FAMILY.  439 

.  Of  property  acquired  by  the  grandfather, 
whether  immovable  or  movable,  father  and  son  are 
declared  to  be  entitled  to  equal  shares. 

Those  (sons)  for  whom  their  shares  have 
been  arranged  by  the  father,  whether  equal;  less,  or 
greater,  must  be  compelled  to  abide  by  such  arrange¬ 
ment.  Otherwise  (if  they  try  to  alter  the  arrange¬ 
ment),  they  shall  be  punished. 

When  a  partition  is  made  during  (the  father’s) 
life,  the  father  shall  reserve  a  couple  of  shares  ■  for 
himself. 

All  sons  of  the  twice-born,  begotten  on  women 
equal  in  caste  (to  their  husbands),  shall  take  equal 
shares,  after  giving  a  preferential  share  to  the  eldest. 

Whatever  has  been  acquired  by  all  together, 
in  that  property  they  all  have  equal  shares.  Their 
sons,  whether  unequal  or  equal  ( in  number ),  are 
declared  ( to  be  )  heirs  of  the  shares  of  their  (  res¬ 
pective)  fathers. 

But  on  his  death  the  mother  shall  take  a  son’s 
share.  .The  mothers  shall  share  equally  with  the 
sons,  the  maidens  (  daughters  )  shall  take  fourth- 
part  shares. 

Those  by  whom  clothes  and  the  like  articles 
have  been  declared  indivisible  have  not  decided 
properly.  The  wealth  ‘of  the  rich  depends  on 
clothes  and  ornaments. 

(  Such  wealth )  when  withheld  from  partition 
will  yield  nonprofit ;  but  neither  can  it  be  allotted  to 
a  single  (coparcener.)  Therefore  it  has  to  be  divided 
with  some  skill  ;  or  else  it  would  be  useless. 

Clothes  and  ornaments  are  divided  by  (  distri¬ 
buting  the  proceeds  after )  selling  them;  a  written 
bond  ( concerning  a  debt,  is  divided )  after  recover- 
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ing  the  sum  lent ;  prepared  food  ( is  divided  )  by  an 
exchange  for  (an  equal  amount  of)  unprepared 
food. 

The  water  of  a  well  or  pool  shall  be  drawn  and 
used  according  to  need.  A  single  female  (slave) 
shall  be  (successively)  set  to  work  at  their  houses 
(  by  the  several  sharers )  according  to  their  shares 
(of  the  inheritance). 

If  there  are  many  of  them,  they  shall  be  divided 
equally.  The  same  rule  applies  to  male  slaves  as  well. 
Property  obtained  for  a  pious  purpose  shall  be 
divided  in  equal  shares. 

Fields  and  embankments  shall  be  divided  ac¬ 
cording  to  their  several  shares.  A  common  (road  or) 
pasture-ground  shall  be  always  sued  by  the  co-heirs 
in  due  proportion  to  their  several  shares. 

Whether  partition  has  or  has  not  been  made, 
whenever  an  heir  comes  forward,  he  shall  receive  a 
share  of  such  wealth  as  he  can  prove  to  be  the  joint 
property  (of  the  family  ). 

Whether  it  be  a  debt,  or  a  document,  or  house, 
or  field,  which  has  been  inherited  from  the  paternal 
grandfather,  he  shall  take  his  proper  share  of  it, 
when  he  returns  after  a  protracted  absence  even. 

When  a  man  has  gone  abroad,  leaving  the 
joint  estate  of  his  family,  his  share  must  undoubted¬ 
ly  be  given  to  his  descendants  who  has  returned 
from  abroad. 

Whether  he  be  the  third  or  the  fyth  or  even 
the  seventh  in  descent,  he  shall  receive  the  share 
belonging  to  him  by  right  of  succession,  his  birth  and 
family  name  having  been  ascertained  ( first ). 

He  whom  indigenous  inhabitants  and  neigh¬ 
bours  know  to  be  the  legal  owner,  to  the  deseen- 
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dants  of  that  man  must  the  (land)  be  surrendered  by 
his  kinsmen,  when  they  make  their  appearance. 

Vrihaspati,  XXV.  1-5,  8,  14,64,  79-84,  22-26. 

farr  fwnn  %  ^tt^t  st  i 

•  %  ggf  g  11 

^rVtcr:  1?«Nr:  fag*  wrewifr  f^vr^rsr;  n 
H?r:  ga.  gg  1 

fgvrarsrgi  rRTO^?T*Tt3iT:  Tjolsn:  grrn:  11 
gsn  gg  gT  gigreig  gigg-  g  1 

gsiT  sftgtggrfwgT: « 

*m*TTnr  g*gpgref*rat  whmt  f^gig  i 
gra^Tfggrcf  ?bht  ggrrg  g  ugmgg  « 
srraTfggt  ■ggggr:  g^TT  %  ^ttt:  i 
ggft<gT  gregfaT#  Whrvgr  w^g  gT  u 

TsngtTggi^grfggggTfg  i 
When  the  half  brothers,  or  whole  brothers, 
have  become  separated  from  the  father  ;  and  they 
have  brothers  subsequently  born,  these  however  shall 
take  the  father’s  share  :  one  born  before  (partition) 
is  not  entitled  to  the  paternal  share,  nor  is  one  born 
after  partition,  to  the  brother's  share. 

What  is  acquired  by  the  father  himself  after 
having  become  separated  from  the  sons,  all  that 
belongs  to  (the  son)  born  after  partition  ;  those  born 
before  are  ordained,  not  entitled. 

As  in  wealth,  so  also  in  debts,  and  in  gifts, 
pledges  and  sales,they  are  independent  of  each  other, 
excepting  mourning,  libations  and  exequial  rites. 

56 
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In  case  of  concealment  of  a  debt  or  deposit 
belonging  to  the  joint  family,  the  payment  of  the 
same  shall  not  be  enforced  by  force  but  by  having 
recourse  to  an  artful  contrivance  causing  indirect 
loss. 

When  men,  who  hold  property,  are  dishonest, 
wicked  and  avaricious,  they  shall  be  dealt  with  by 
gentle  means  or  through  some  contrivance  or  depri¬ 
vation  of  interest. 

Vrihaspati,  cited  in  the  Ratnakara. 


Between  teacher  and  pupil,  father  and  son, 
husband  and  wife,  master  and  servant,  who  are  joint, 
there  can  be  no  legal  dispute.  • 

Text  of  Vrihaspati,  cited  in  the  Madanaratna. 

’STrf  53Tf  g?TT 

srsrfir  ^rrer  tr=r  g?rr:  i 

sftefa  m  fbcffr  Trarrsrf  firert 

9n  i 

srtr^rger:  ^rtff  mnT^fTarsf:  gF^ncjvi 


*  the  reading  in  the  Parasara-Madhava  and 

Ratnakara.  It  means  even  though  there  be  property  afterwards  acquired 
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sn«fa*nrctf?T  nanqfH:  i 
wfafM'tj 


Since  partition  of  the  estate  takes  place  after 
his  decease,  sons  can  not  divide  it  while  the  father 
lives,  though  ownership  is  subsequently  acquired  by 
them  ;  they  have  no  power  (to  make  such  a  partition) 
since  they  are  riot  their  own  masters  in  respect  of 
wealth  and  religious  duties,  when  the  father  is  free 
from  defect. 

When  the  father  is  living,  partition  of  wealth,  iir 
allowed  by  him,  may  take  place  either  publicly  or 
privately  according  to  what  is  right. 

If  there  be  only  one  son,  the  father  will  take  two 
shares. 

No  division  of  a  dwelling  takes  place,  nor  of 
iron  waterpots,  ornaments,  nor  of  women  and 
clothes,  enjoyed  by  one,  nor  channels  for  draining 
water.  Prajapati  has  so  ordained. 

Sankha-Likhita  cited  in  the  Ratnakara, 
Vira-Mitrodaya  and  other  digests. 


TT5§(  STET^  *ft  sR«Tc[  I 

•■amwni  wtfsT  ^rri5^  11 


Land  (inherited)  in  regular  succession  but 
which  had  been  formerly  lost,  and  which  a  single 
(heir)  shall  recover  solely  by  his  own  labour,  the  rest 
may  divide  according  to  their  share,  giving  him  a 
fourth  part. 

Sanfeha,  cited  in  the  Mitakshara,  Ch.  I.  Sec.  3; 


444 


HINDU  I. AW. 


finrra  gg  Otrfgg  ^ggf^gg  i 
gigigtsit  fawn  g  g~r%?jf%w5g3  « 
gzgg  iftfa^rr^j  ^tt  Sre  fgmgtg  i 
grgggfg  g^gra'  ui%g g  g  gggg;  11 
wrar  fag^mm^iT  ^rw  i 

famnsrit  gg  gsgjfgfw:  gsfag  g  II 
gsg’  gfgg  gg  sn^ggg  ggiggg  i 
WTfgrT^g  TTfTTO*f  f%ft^TgiTT<ft  ggt  II 
fgg’i  ii  ^T<sR*n  anrg  i 

grg^gfgg  qft«r  fawg  gjgfir:  w?  11 
g%i$r  jftfggrr  g  gig'  ^rfggtfggg  i 
h^sshtH  fgggg  gN  q^cffT^Tg  ii 
gSJWFT.  faw^g  rT  gg  gig’  gg«|<fi  I 
ggggnfgwTgi  Jngggrg  ^f%?n  n 
gitg'gr^gnuT^j'  gtUTvrc’qraff’Irg:  i 
ssggrgT  fggsgsg  gfN  ggsgg^g;  u 
gg  ggfgfsregi  ggrTg  gfg^finrg  i 
gggi  gg  scnig  fggjgt  g;  sjnrigg:  11 
15a  g^grawrct  gigwg  g^tg  | 
ggTgrratggiRTfg  ggi  gt^Tfg  g^fi?:  11 
gtagx^  g  g^'  ggT'ggftfggg  1 
ggt^g’  g  fggng’  g  §ggrfg:  i 

%ggj  stt^:  w^r  g^ft  mww  gt  ?rg:  i 
gfg?r:  wtg  g  i^g  grggpi  ggraiiig  n 
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jftfarrer  g  qt  wnt  ^  qq  ?rg  i 
?rajgq^fvr:  t 

qtnqft:  qrrrgrg  fawi^g  araisra:  n 


tpserf^ng  sr^jsr  i^rernsr  ?rg  q?m  i 
*rarg  winfir:  mf  Jtvnt  g  ftg:  gm:  II 
gw  gfqwsr^  qsHtg  i 
qqigtjTK  finriafri  qwmN  nsg:  11 
fwmqq  qg  qro'  q«T'  iT^h-  rfsig  I 
'S?i  qgaj'  qigun?  qswsrg  u 
w^*rorg?i  ?sq'  q«rrq q  qqfqqg  i 
WJ^wfinmtsTt  vftq# q  qqjqqg  11 


Whatever  is  inherited  from  the  grandfather 
or  from  the  father,  or  is  self-acquired,  all  that  should 
be  divided  at  a  partition  among  heirs. 

;  But  having  given  affectionate  gifts  (promised  by 
the  father)  out  of  the  heritage  the  residue  should 
be  divided.  And  that  should  be  received  by  their 
issue,  in  ( their )  order  down  to  the  fourth. 

But  all  debts  incurred  for  the  purpose  of  the 
family  by  a  brother  or  a  paternal  uncle,  or  the 
mother,  must  be  paid  by  the  co-heirs,  at  the  time 
of  partition. 

That  debt  shall  be  paid  to  the  creditor  when 
after  contest,  the  same  is  established  by  evidence  : 
otherwise  they  shall  not  be  compelled  to  pay. 

The  paternal  debt,  the  debt  incurred  by  a 
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relative  (for  the  family)  and  a  debt  incurred  by  a 
member  himself  (  for  the  family  )  :  such  debts  are 
payable  jointly  by  the  co-heirs  at  the  partition. 

Whatever  is  given  for  a  religious  purpose  or 
through  affection,  and  whatever  debt  is  on  account 
of  a  member  himself,  the  same  shall  be  divided  when 
known  ;  there  can  be  no  gift  from  the  patrimony. 

Whatever  is  known,  houses,  fields  and 
quadrupeds,  should  be  divided.  If  concealment  of 
property  is  suspected,  then  discovery  (  by  ordeal  ) 

■  is  prescribed. 

Household  furniture,  beasts  of  burden,  milch 
cow,  ornaments  and  workmen  (slaves,  &c.)  that  are 
visible  shall  be  divided  -.  and  in  case  of  property 
being  concealed  Bhrigu  ordains  the  kosha  or  an 
ordeal  by  drinking  water  in  which  an  idol  has  been 
washed. 

But  property  recorded  in  a  document,  what  is 
settled  for  (common)  religious  purpose,  (bells,  &c.,) 
water,  women,  what  is  hereditary  corrody  ; 

Worn  clothes,  ornaments,  what  is. not  suitable 
(  for  partition  ),  such  things  being  enjoyed  by  the 
coparceners  in  a  manner  suited  to  the  occasion  ; 

The  path  for  cows,  the  carriage,  road,  clothes 
that  are  actually  worn  on  the  body,  (prayojya)  what 
is  requisite  for  use,  (books,  &c.),  or  what  is  inten¬ 
ded  for  arts  should  not  be  divided :  so  Vrihaspati 
declares. 

Whatever  law  has  been  declared  applicable 
to  a  country,  to  a  caste,  or  to  a  class,  or  to  a 
village,  the  partition  is  to  be  effected  in  accordance 
with  that  alone  :  so  Bhrigu  declares. 

The  share  of  a  person  who  has  gone  abroad, 
shall  be  preserved  in  its  entirety :  when  a  man  dies 
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leaving  an  infant  son,  his  heritage  should  be  protec¬ 
ted  by  the  relatives  of  the  son.  The  infants  shall 
afterwards  divide  the  same,  according  to  their 
proper  shares. 

Whatever  is  concealed  by  any  one,  the  sons 
should,  after  the  death  of  the  father,  assemble  and 
divide  with  their  brethren,  in  equal  shares  : 

Bhrigu  says,,  what  is  concealed  by  different 
members,  and  what  has  been  improperly  divided, 
and  what  has  been  received  subsequently,  shall  be 
divided  in  equal  shares. 

Whatever  is  acquired  by  a  separated  copar¬ 
cener,  shall  belong  to  him  alone :  but  whatever 
was  stolen,  or  lost,  of  the  aforesaid  property,  shall 
be  divided  afresh. 

Whatever  effect  has  been  stolen  by  a  kinsman, 
shall  not  be  recovered  by  force  :  undivided  kinsmen 
shall  not  be  compelled  to  pay .  (  compensation  ) 
for  enjoyment. 

Texts  of  Katyayana  cited  in  the  Ratnakara. 


Tr’sreftst,?,d  ucrfa’HrssTTH  fam  i 
mfirfcr  ftmfi:  if  3  v 


A  father  takes  either  a  double  share  or  a 
moiety  of  his  son’s  acquisition  of  wealth  ;  and  a 
mother  also,  if  the  father  be  deceased,  is  entitled  to 
an  equal  portion  with  his  son. 

Katyayana,  cited  in  the  Dayabhaga. 


*n*rf*fw*fart*  war*  ^  i 
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'snriHsi^Dcuirt  tjsf  ssrarfsnrfW'mj  i 

Enjoyment  by  one’s  own  caste-people,  agnates, 
or  relatives,  is  not  valid  enjoyment  ( i.e .  is  ineffectual)- 
Effectual  enjoyment  is  that  by  strangers. 

The  wealth  of  infants  without  being  liable  to 
any  expenditure  should  be  deposited  with  relatives 
or  friends  and  likewise  of  those  who  have  gone 
abroad. 

Katyayana,  cited  in  the  Vira-Mitrodaya. 

ftraft  3  en’in WNj ti  3  *r 
*jTTrPen  ^Tff  nt  3T  . 

storifa  *n  fwssr  gsTTrrsra^mw  3T  1 

«T  *TT  Mf?TSTTT^ra  ^srsrir^f ^  s*r- 

1  wWH  1 

5*^ to  ^rreNm  srr?  1  ?<tt  fawtro  f<%.  1 

iTOifTO^ ^  wf  I 

nftrT.  I 

While  the  father  lives,  sons  are  not  independent 
in  respect  of  the  receipt,  alienation  and  recovery  of 
wealth ;  but,  if  he  be  prodigal,  absent  in  a  remote 
country,  or  afflicted  with  disease,  let  the  eldest  son 
manage  the  affairs. 

The  father  when  living  may  distribute  (the 
whole  property  amongst  the  sons)  and  retire  to  a 
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forest  or  enter  the  order  of  old  age ;  or  he  may 
distribute  a  small  portion  and  continue  to  live  in  his 
house  reserving  the  larger  portion  for  himself.  Should 
he  lose,  he  may  take  back  from  them,  and  to  such 
as  become  indigent  he  may  give  a  portion, 

.  When  a  division  takes  place  a  bull  from  a  herd 
'  or  one  excellent  article  and  the  image  of  the  family 
god  and  the  house  should  be  given  to  the  eldest,  the 
rest  shall  remove,'  and  build. 

Or  if  there  is  only  one  (home-stead)  then  the 
.  best  should  be  given  to  the  eldest  and  as  regards 
the  rest,  the  order  of  seniority  should  be  followed. 

Harita,  cited  in  the  Ratnakara. 

1  «  ’snarra:  i 

If  after  partition  a  younger  brother  is  born  he 
is, entitled  to  a  share,  if  of  equal  caste. 

Vriddha-Harita,  IV. 

srcra  f*nibar§  1 

<351511  1 

The  division  of  heritage  among  uterine  brothers 
is  equal. 

Usana,  cit.ed  in  the  Ratnakara. 

geTT  fhrg:  i 

*r^T«r‘  fV  fsrfrS  ftnrft  ii 

After  the  death  of  the  father,  sons  should  divide 
his  wealth.  As  long  as  the  faultless  father  is  alive 
they  have  no  right 

Devala,  cited  in  the  Ratnakara. 
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f  fan  «n  i 

fre?  rl^mj^oq'  WTcfT^rrg  *If%rTs  n 

gnffmt  fam  g^T:  ^rw  ifajvr;  i 

tia^  *r  farnrn^:  ^?n:  fajrfa^^rf:  n 

?iPTf  faj:  trenr.  €wi*hsh:  i 

ftnrmirw  m:  €^rr  *nag^rr:  wtf?f  ht--  n 
'srfwrssr'  OTtaronr^i^siT^fin* 

?TT«*r*  Ifag  tra^  fas:  n 

^m^gfT3!n«5r^rrf?T  i 

Whatever  is  given  out  of  affection  to  a 
(cosharer)  by  the  grandfather,  by  the  father,  or  by 
the  mother  should  not  be  taken  away  from  him. 

In  houses  and  fields  inherited  from  ancestors 
in  regular  course,  the  father  and  son  are  'equal 
sharers,  but  in  the  property  of  the  father  (himself) 
the  sons  are  not  entitled  to  share  against  the  will 
of  the  father. 

But  the  sonless  wives  of  the  father,  are  declared 
equal  sharers ;  and  all  the  grandmothers  also  are 
declared  equal  to  mothers  (as  sharers). 

A  place  of  sacrifice,  or  an  object  of  worship, 
land,  securities,  conveyance,  dressed  food,  water  and 
women  are  not  divisible  among  those  of  the  same 
gotra  or  family  though  distant  by  a  thousand  gene¬ 
rations. 

Vyasa,  cited  in  the  Kalpataru,  Ratnakara,  &c. 


( Seats  and  beds  of  the  Sagotras )  is  the  reading  in  the  Dayatattwa. 
It  seems  to  be  the  better  reading. 
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?ra  (TmtrfTf set*  s&SnrrSmH  ^  n 

I 

Whatever  has'  been  given  by  the  grandfather, 
father,  or  mother  to  a  coparcener,  and  the  wealth 
*  (  acquired  by )  valour,  as  well  as  the  wealth  of  the 
wife,  should  not  be  divided  by  the  co-heirs. 

Vyasa,  cited  by  Haradatta. 

’ftq;  i 

^nrsn  g  *rcrm*rm  11 

If  the  mother  is  without  wealth  on  partition 
among  sons,  she  should  take  a  share  equal  to  theirs ; 
but  if  she  has  wealth,  she  will  take  so  much,  that 
her  wealth  may  be  equal  to  the  share  of  the  sons, 

A  text  of  an  unnamed  Smriti  cited  in  the 
.  Mayukha. 

For  other  texts  see  Ch.  II.  Sec.  VIII.  and 
Ch.  III.,  and  also  Ch.  IV.  Sec.  IV. 


SECTION  IV. 

The  self-acquired  property,  gains  of  learning,  &c. 

The  rule  of  Manu  on  this  subject  is  very  clear 
and  simple.  He  says,  in  a  joint  family  of  unlearned 
men  whatever  is  acquired  by  each,  by  personal 
labour,  is  joint  property.  Every  body  is  capable  of 
personal  labour,  and  it  is  to  be  presumed  that  there 
is  not  much  difference  between  the  earnings  of  one 
man  and  another,  when  both  ■  are  ignorant  and 
unskilled.  But  if  one  brother  by  his  own  labour 
gets  a  particularly  valuable  property  which  he  does 
not  wish  to  share  with  the  rest,  he  is  entitled  to  keep 
it  to  himself,  provided  it  was  acquired  without  using 
\  the  patrimony.  As  to  gains  of  learning  they  always 
\  belonged  to  the  acquirer,  so  did  what  was  the  gift 
received  from  a  friend  or  during  marriage.  Vishnu's 
rule  is  exactly  identical  with  Manu’s.  Gautama 
has  also  a  very  short  rule.  He  says,  whatever  the 
learned,  coparcener  has  acquired  by  his  own  efforts, 

‘  the  Unlearned  cannot  share.  As  among  the  un¬ 
learned,  division  of  everything  is  equal.  The  rule  of 
Gautama  does  not,  therefore,  clash  with  that  of 
Manu.  Yajnavalkya  agrees  with  Manu.  The 
'  comment  of  Vijnaneswara,  that  in  respect  of  acquisi- 
'  tions  by  learning,  marriage,  &c.,  in  order  to  be 
i  separata  property,  they  must  have  been  acquired 
.  without  the  use  of  paternal  wealth,  is  wholly  unjusti- 
1  liable,  and  is  due  to  the  anxiety  of  commentators  to 
reconcile  all  texts  however  irreconcilable.  When 
we  come  to  Narada  we  find  him  agreeing  with 
Manu,  only  adding  to  the  category  of  separate  pro-  ^ 


THE  JO'lNf  HINDU  FAMILY.  4*$ 

perty  those  acquired  by  valour  and  by  gift  from  father  [s 
or  mother.  He,  however,  makes  the  reservation,  I 
that  if  one  brother  maintains  the  family  of  another  \ 
while  the  latter  is  engaged  in  study,  he  is  entitled  to  j 
a  share  of  the  wealth  gained  by  that  study.  The  I 
rule  of  Narada  apparently  refers  to  a  case  where 
there  is  no  paternal  wealth,  atid  one  brother,  hot 
having  himself  the  advantage  of  education,  toils,  not 
only  for  the  maintenance  of  the  family  but  for  meet¬ 
ing  the  personal  expenses  of  another  brother,  desir¬ 
ous  of  giving  him  the  advantages,  of  which  he  was 
deprived,  on  account  of  poverty  and  untoward 
circumstances.  Hundreds  of  such  cases  are  to  be 
found  in  Bengal  and  other  parts  of  India.  A  not  very 
learned  brother  stints  himself  and  his  own  family  to 
give  his  younger  brother  a  good  education,  probably 
mortgages  and  Sells  his  own  property,  so  that  the  other 
may  not  only  get  honors  in  the  Indian  Universities, but 
also  in  English  Universities.  It  is  of  such  cases,  that 
Narada  spoke,  and  it  will  be  encouraging  ingratitude 
of  the  blackest  sort  according  to  Hindu  ideas,  and 
unjust  according  to  all,  if  a  person  educated  in  this  j 
way  is  allowed  to  enjoy  the  wealth  gained  by  him  l 
without  sharing  it  with  his  poorer  brother.  But ' 
Narada  never  spoke  of  the  case  in  which  the  brother I 
/is  maintained  out  of  the  paternal  'wealth,  for  in  that; 
case  there  is  absolutely  no  justification  for  holding,1 
that  a  learned  brother  should  divide  his  earnings 
with  other  members  of  his  family. 

Katyayana  added  to  the  list  of  separate  pro¬ 
perty  that  which  is  acquired  by  art  and  skill  in  work¬ 
manship.  But  he  defined  “  gains  of  science”  as  ; 
what,  is  gained  by  one  educated,  while  supported  by  | 
a  stranger.  He  probably  hieant  to  emphasize  the  1 
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rule  of  Narada,  but  he  says  nothing  about  it.  He 
only  says,  that  in  the  case  of  a  person  trained  in 
arms  by  his  father  or  brothers,  the  gains  of  his 
valour  are  divisible  among  the  family  according  to 
Vrihaspati.  In  the  texts  of  Katyayana  on  the 
subject,  we  find  him  quoting  authority  for  his 
positions.  Unfortunately  we  do  not  possess  the 
texts  which  were  probably  before  him  The  texts 
which  we  possess  of  Vrihaspati  lay  down  the  same 
rule  as  Manu,  except  in  the  case,  of  re-united 
J  brothers,  among  whom  the  acquirer  is  entitled  to  a 
'double  share.  Vyasa  agrees  with  Manu  I??  the  main, 
but  makes  an  exception  in  the  case  of  wealth  ac¬ 
quired  by  valour,  with  the  aid  of  articles  belonging 
to  the  family,  when  the  acquirer  is  only  entitled 
to  a  double  share.  This  allotment  of  a  double  share 
is  a  peculiar  rule  which  is  mentioned  by  the  lawgiver 
in  connection  first  with  the  eldest  brother’s  share, 
and  then  by  some  as  the  share  which  the  father 
may  take  on  partition.  Vasistha',  while  giving 
a  double  share  and  enjoining  three  shares  to  the 
son  of  the  Brahmani  and  two  shares  to  the  son  of 
the  Kshatriya  wife  and  equality  in  the  case  of  others, 
says,  that  in  self-acquisitions  a  coparcener  has  a 
double  share.  The  rule  of  the  double  share  is  long 
obsolete  in  the  case  of  the  eldest  brother’s  share,  as 
\  well  as  of  the  father’s  share,  and  should  be  considered 
"  as  so  in  the  case  of  self-acquisitions,  and  the  rule 
of  Manu  followed. 

j  From  the  above  it  is  tolerably  clear,  that  the 
j  rule  of  Manu  as  modified  by  Narada,  agreeing  as  it 
|  does  with  that  of  Vishnu,  Gautama  and  Yajnavalkya, 
j  is  the  law  governing  self-acquisitions,  including  gains 
'  of  learning,  and  that  it  is  a  simple  rule  consonant 
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with  reason  and  natural  justice.  The  chief  difficulty 
arises  when  we  come  to  the  commentators  and  thew 
rulings  of  our  courts. 

Vijnaneswara  applies  the  proviso  “  without 
detriment  to  the  father’s  estate”  mentioned  in  the  , 
text  of  Yajnavalkya  to  every  kind  of  self-acquisition,  i 
and  says:  “what  is  obtained  from  a  friend  as  the  j 
return  of  an  obligation  conferred  at  the  charge  of 
thd  patrimony  ;  what  is  received  at  a  marriage 
concluded  in  the  form  Asura  or  the  like ;  what  is 
recovered  pi  the  hereditary  estate,  by  the  expendi¬ 
ture  of  the  father’s  goods  ;  what  is  earned  by 
.science  acquired  at  the  expense  of  ancestral  wealth, 
all  that  must  be  shared  with  the  whole  of  the  breth¬ 
ren  and  with  the  father.” 

The  Smriti-Chandrika  restricts  the  texts  about 
double  share  to  the  gains  of  learning. 

The  Dayabhaga,  agreeing  with  Vishwarupa,* 
cites  his  opinion,  that  “when  wealth  is  not  acquired 
by  giving  or  using,  paternal  property,  it  is  declared 
by  the  sages  not  to  be  common,  any  more  than 
wealth  received  on  account  of  marriage  ;  it  becomes 
.  not  common,  merely  because  property  may  have 
been  used  for  food  or  other  necessaries,  since  that 
is  similar  to  the  sucking  of  mother’s  breast”  ;  and 
says  “it  is,  therefore,  demonstrated  that  wealth 
acquired  by  means  of  joint  stock  used  for  the 
express  purpose  of  gain,  is  common  property  ;  and 
no  other  is  so.” 

*  What  Viswarupa  says  is  this:  “Whatever  was  acquired  by  one  (of 
the  coheirs)  without  injury  to  the  paternal  estate,  and  likewise  what  was 
received  from  friends  or  at  the  time  of  marriage  belongs  to  the  acquirer  alone  ; 
XXX  wealth  received  from  friends  is  certainly,  indivisible  even  though 
acquired  to  the  detriment  of  the  paternal  estate.” 

Sitaram  Sastri’s  translation  of  Viswarupa,  p.  3. 
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The  first  decision  on  the  question  is  one  by  the 
Madras  High  Court  in  which  we  find  the  strange 
proposition  propounded,  that  a  dancing  girl  and  her 
mother  may  constitute  a  joint  Hindu  family,  and  held 
that  “if  these  gains  of  the  deceased  daughter  were 
to  be  considered  the  gains  of  science,  they,  were 
I  joint  property  of  the  acquirer  and  her  mother.”  (1) 

7  In  another  case  it  was  held,  that  gains  by  prosti¬ 
tutes  would  not  be  joint  property.  (2)  The  same 
Court  has  also  held,  that  the  gains  of  a  Vakil  who 
had  received  only  a  general  education  from  his 
b  father  and  “  received  a  family  maintenance”  were 
joint  family  property.  (3)  The  last  decision  was  * 
,  followed  by  the  Bombay  High  Court  in  an  early 
lease.  (4)  But  in  Madras  it  has  also  been  held,  that 
Jgains  by  trading  were  separate  property  &ough  the. 
(acquirer  was  maintained,  educated,  and  married  out 
of  the  ancestral  wealth.  (5)  It  has  been  held  in 
Bengal,  however,  in  the  well  kndwn  case  of  Dhanuk- 
dhary  Lai  v.  Gunpat  Lai,  (6)  that  the  law  laid  down 
in  Madras  and  Bombay  is  not  correct.  The  late 
.  Mr.  Justice  Dwarka  Nath  Mitter  in  deciding  that 
case  said  :  “the  plaintiff’s  case  in  the  Court  below 
'  was  that  the  defendant  received  his  education  from 
the  joint  estate,  and  that  he  is  consequently  entitled 
to  participate  in  every  property  that  has  been 
acquired  by  the  defendant  by  the  aid  of  such  edu¬ 
cation.  But  the  contention  is  nowhere  sanctioned 

"  (1)  Chala  Konda  v.  Ratna  Chalam,  2  Mad.  H.  C.  56. 

(2)  ‘  Bhoolo  gam  v.  Swornam,  4  Mad.  330. 

(3)  Durvasala  Gangadharudu  v.  Narasamma  Durvasasala,  7  Mad. 

H.  C.  47. 

(4)  Bai  Manchha  v.  Narotamdas,  6  Bom.  H.  C.  A.  C.  J.,  1. 

(5)  Chella  peroomall,  v.  Viraperoomall,  4  Mad.  Jur.  54. 

(6)  10  W.8.  l«2.  .4  B.L.R.  291. 
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by  the  Hindu  Law,  and  I  see  nothing  in  justice  to 
recommend  it.”  This  view  of  the  law  was  approved 
r  by  the  Privy  Council  in  a  Madras  case,  in  which, 
while  holding  that  property  acquired  by  trade  was  \ 
j  separate  property,  their  Lordships  made  the  follow¬ 
ing  observation  :  ‘‘It  does  not  become  necessary  to 
consider  whether  the  somewhat  startling  proposition 
of  law  put  forward  by  the  appellant,  which,  stated 
in  plain  terms,  amounts  to  this  : — that  if  a  member 
j  of  a  joint  family  receives  any  education  whatever 

I  from  the  joint  funds,  he  becomes  for  ever  afterwards 
I  incapable  of  acquiring  by  his  own  skill  and  industry 
'*  any  separate  property — is  or  is  not  maintainable. 

|  Very  strong  and  clear  authority  would  be  required 
to  support  such  a  proposition.  For  the  reason  that 
they  have  given,  it  does  not  appear  to  them  neces- 
1  sary  to  review  the  text  books  or  the  authorities 
which  have  been  cited  on  the  subject.  It  may  be 
enough  to  say,  that  according  to  their  Lordships’ 

J  view,  no  texts  which  have  been  cited  go  to  the  full 
extent  of  the  proposition  which  has  been  contended 
for.  It  appears  to  them,  further,  that  the  case 
reported  in  10  W.  R.  in  which  a  judgment  was  given 
-  by  Mr.  Justice  Jackson  and  Mr.  Justice  Mitter,  both 
very  high  authorities,  lays  down  the  law  bearing 
upon  this  subject  by  no  means  so  broadly  as  it  is 
laid  down  in  two  cases  which  have  been  .quoted  as 
decided  in  Madras  ;  the  first  being  to  the  effect 
that  a  woman  adopting  a  dancing  girl  and  supplying 
her  with  some  means  of  carrying  on  her  profession, 
was  entitled  to  share  in  her  gains  ;  and  the  second  j 
to  the  effect,  that  the  gains  of  a  Vakil,  who  has  j 
received  no  special  education  for  his  profession,  are 
to  be  shared  in  by  the  joint  family  of  which  he  was 
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a  member;  decisions  which  have  to  a  certain 
extent  also  been  acted  upon  in  Bombay.  It  may  here  * 
after  possibly  become  necessary  for  this  Board  to 
consider  whether  or  not,  the  more  limited  and 
■  guarded  expressions  of  the  law  upon  the  subject  of 
the  Courts  of  Bengal,  is  not  more  correct  than  what 
appears  to  be  the  doctrine  of  the  Courts  of 
Madras.”  (1) 

The  emphatic  assurance  of  Mr.  Justice  Mitter 
mentioned  above  that  “  the  contention  is  nowhere 
sanctioned  by  the  Hindu  Law”  was  challenged  by 
the  Bombay  High  Court,  in  the  case  of  Lakhman  v. 
Jamna  bai,'(2)  in  which  the  judges,  after  considering 
the  texts  and  all  the  previous  cases,  came  to  the 
following  conclusion  :  “  We  think  that  we  shall  be 
doing  no  violence  to  the  Hindu  texts,  but  shall  be 
only  adapting  them  to  the  conditions  of  modern 
society,  if  we  hold  that,  when  they  speak  ,of  the 
gains  of  science  which  has  been  imparted  at  the 
family  expense,  they  intend  the  special  branch  or 
science  which  is  the  immediate  source  of  the  gains, 
and  not  the  elementary  education  which  is  the 
necessary  stepping  stone  to  the  acquisition  of  all 
i  science.”  This  view  has  been  subsequently  affirm- 
j  ed  by  the  Bombay  High  Court  (3)  and  approved 
\  by  the  Allahabad  Court  in  a  recent  case.  (4) 

Indeed  in  the  conditions  of  modern  society  the 
old  law  is  not  applicable,  and  the  judges,  if  they  had 
the  texts  of  Katyayana,  cited  in  this  section,  before 
them,  might  have  said,  that  the  gains  of  science  are 


(1)  Pauliem  Valoo  v.  Pauliem  Soorayu,  4  I.  A.  109  ;  1  Mad.  252. 

(2)  6  Bom.  225. 

(3)  Krishnaji  Mahadev  v.  Moro  Mahadev,  15  Bom.  32. 

(4)  Lachrain  Kuar  v.  Debi  Prasad,  20  AIL  435. 
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!  defined  in  detail  by  the  Rishis,  and  the-  gains  that 

r  come  before  the  courts  in  these  days  do  not  come  * 

1  within  that  definition. 

It  was  held  in  an  old  case,  that  nuptial  gifts  are 
separate  property,  even  though  the  expenses  of  1 
I  marriage  were  met  out  of  joint  funds,  (i) 

|  We  next  come  to  the  consideration  of  the 

question,  whether  the  acquirer  of  property  is  entitled 
to  a  double  share.  In  Bengal  it  has  been  held,  that 
i  if  any  property  is  acquired  with  small  aid  from  the 
•-  family  property,  but  through  the  special  exertions  of 
a  member,  he  is  entitled  to  a  double  share.  (2) 

P  The  law  has  been  held  to  be  the  sante  under  thel 
!J|  Dayabhaga  and  the  Mitakshara  schools.  (3)  In  \ 
Bombay  it  has  been  held,  that  when  the  aid  from  ) 
ancestral  property  is  very  remote,  property  acquired  j 
jh  chiefly  by  one’s  own  ability  and  exertion,  belongs  to 
H  the  acquirer  solely.  (4) 

I  It  would  be  simpler  and  very  much  better  to 

:  avoid  all  difficulties  by  affirming  the  rule  of  Vrihas- 
J  pati  as  good  law,  that  when  coparceners  keep  their  \ 
acquisitions  and  expenditure  separate,  or  take  to  ! 
trading  separately,  they  should  be  considered  as  i 
separate. 

The  question  of  the  burden  of  proof  when 
separate  acquisition  is  pleaded, .  was  raised  in  a 
recent  case  before  the  Privy  Council.  In  that  case 


(I)  Sheo-gobind  v.  Sbam-narayan,  7  N.  W.  P.  75. 

■  (2)  Sree  Narain  ».  Gooro  Pershad,  6  W.  R. 
Jadoonath,  9  W.  R.  61.  Jadoomonee  v.  Gangadhur,  1 
Bahadoor  v.  Tilakdhary,  I.  S.  D.  17S.  Ram  Pershad 


219.  Sheo 
v.  Sheo  Chv 


Dyal  *. 


loore,  490. 

(3)  Goor  Chum  «.  Golukmoriey  Fulton,  164. 

(4)  Jug  Mohan  Das  v.  Sir  Mangal  Das,  10  Bom.  528. 
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an  important  decision  was  arrived  at,  by  which,  it 
was  held,  that  if  a  person  is  dispossessed,  or  dis¬ 
continues  his  possession,  of  his  self-acquired  or  other 
separate  property,  in  favour  of  the  joint  estate  for  12 
years,  the  claim  as  to  such  property  is  barred.  (1) 


The  Joint  Hindu  Family.. 

SECTION  IV. 

ftraft  if  t  3*f I 

wnft  sraJwr  <Tef  sfi?  n 

fwm:  ^rT^faerr  vtcutt  « 

rTTt^g  ^  I 

vgir^r  5?r%,>r  n^trm  5j<t  i 

rT^T^nwt  ^rgWf?t  II 
firm  ?5jipranr'  g^T§gT?[  i 
rfcj  wrrarm:  n 

rT*j:  £.  t  ^o«r,  ^o£. 

Whatever  property  the  eldest  (son)  acquires 
(  by  his  own  exertion)  after  the  father’s  death,  a 
share  of  that  (  shall  belong)  to  his  younger  (bro¬ 
thers  ),  provided  they  have  made  due  progress  in 
learning. 

(l)  Vasudeva  Padhi  Khadanga  Garu  v.  Maguni  Devan  Bakshi  Maha- 
pjitralu  Garu,  28  I,  A.  81. 
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But  if  all  of  them,  being  unlearned  acquire  pro¬ 
perty  by  their  labour,  the  division  of  that  shall  be 
equal,  (as  it  is)  not  property  acquired  by  the  father  : 
that  is  a  settled  rule. 

Property  (acquired)  by  learning  belongs  solely, 
to  hitn  to  whom  (it  was  given),  likewise  the  gift  of  a 
friend,  a  present  received  on  marriage  or  with  the 
honey-mixture. 

What  one  (brother)  may  acquire  by  his  labour, 
without  using  the  patrimony,  that  acquisition,  (made 
solely)  by  his  own  effort,  he  shall  not  share  unless 
by  his  own  will  (with  his  brothers). 

But  if  a  father  recovers  lost  ancestral  property  f 
he  shall  not  divide  it,  unless  by  his  own  will,  with 
his  sons,  (for  it  is)  self-acquired  property. 

Manu,  IX.  204,  205,  206,  208,  209. 

sri^n:  i 

Tftfw:  **  1  30,3* 

What  a  learned  (coparcener)  has  acquired  by 
his  own  efforts,  he  may  (  at  his  pleasure  )  withhold 
from  his  unlearned  (  coparceners  ). 

Unlearned  (coparceners)  shall  divide  (  their 
acquisitions )  equally. 

Gautama,  XXVIII.  30,31. 

TO  *T  TO  TO!  I 

1  m 

And  if  one  of  the  (brothers)  has  gained  some¬ 
thing  by  his  own  (effort  ),  he  shall  receive  a  double 
share. 


Vasistha,  XVII.  51. 
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*g*mfs^rHT  1 

lNj?t?Tf?3rW *f  ^RTT^TSfr  *T  57^3  H  || 
sffm?«n*r?r  ^sjt'  i<towt*vw  g:  i 

^T*rn?Kft  *T  rtf  SJTfe^OT  ^raj^  "5  II 

*  1  tv,  m 

Whatever  else  is  acquired  by  the  coparcener 
himself,  without  detriment  to  the  father’s  estate,  as  a 
present  from  a  friend,  or  a  gift  at  nuptials,  does  not 
appertain  to  the  co-heirs.  Nor  shall  he,  who  re¬ 
covers  hereditary  property,  which  had  been  lost 
give  it  up  to  the  parceners  :  nor  what  has 
been  gained  by  science. 

Yajnavalkya,  II.  120,  121. 

For  the  texts  ofjVishnu,  see,  Vishnu,  Ch.  18,  v. 
42  and  43,  which  are  identical  with  Manu,  Ch.  9;  v. 
208,209,  cited  above. 

'srftraj  *ttw  tjpir’  hpt'  n 

jrf%ma*TOrT  W’  -W ?Tf5fOT«rfwfa  I 

^reratfa*nra'snf^i^»PT  i 

Non-paternal  property,  stridhana,  property, 
such  as  is  connected  with  religious  duties,  received 
from  friends,  obtained  by  learning,  or  accident¬ 
ally  received,  are  subject  to  division  up  to  the  end 
of  ten  years  ;  subsequently,  the  whole  is  indivisible. 

Vishnu,  cited  in  the  Saraswati-Vilasa. 

?nf*f  fatVTMRfar  iRJbCt  tiasr:  II 

Trnn  ^  Tsnjst  ?tT  tlW  =*!<•(  1 

cnerrefar  f%fWVt  wrmsfti  f%  «rar  n 
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ir^wr’  fawr?»3Tg  £tt  fa^rwfwssErr: 
vrr*i  f^jiWTTTWTcr  ^  ^riirrratTtsfa  11 
t^rffortr  TOTTift  ^STT^sj  ^?ft>3iTTcr  I 
faWT  WTTfaST  ST  3=^  rUftlrW  II 

*rrc*:  ^  1  i  -a,  *•,  u, 

Property  gained  by  valour,  or  belonging  to  &\ 
wife,  and  the  gains  of  science,  are  three  kinds  of  \ 
wealth  not  subject  to  partition  ;  and  so  is  a  favour  j 
conferred  by  the  father  (exempt  from  parti- 1 
tion). 

When  the  mother  has  bestowed  (a  portion  of) 
her  property  on  any  (of  her  sons)  from  affection,  the 
rule  is  the  same  in  that  case  also  ;  for  the  mother  is 
equal  to  the  father  (as  regards  her  competence  to 
bestow  gifts). 

When  one  brother  maintains  the  family  of 
another  brother,  who  is  engaged  in  studying 
science,  he  shall  receive  a  share  of  the  wealth 
gained  by  that  study,  though  he  be  ignorant 
(him-self). 

A  learned  man  is  not  bound  to  give  a  share  of 
his  own  (acquired)  wealth  against  his  will  to  an 
unlearned  co-heir,  unless  it  have  been  gained  by  him 
using  the  paternal  estate. 

Narada,  X1JI.  6,  7,  10,  n. 
Saw?'  ,pt  feral  zjftrrfa  ?m  1 
fa^Tsh3nfa*mr^  fag:  ti 

grtatwfa'sN  arfammt  1 
g  arorr:  wwtin:  11 
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g  st:  =fffwf%gn^&Tfgf#r'S’!n?  1 
mftfk  ?nsr  gTfiaft  ^jaj:  $h*T:  €wifa*r.  n 
1 

In  property  belonging  to  the  grandfather 
which  had  been  taken  away  and  has  been  (after¬ 
wards)  recovered  by  th®  father  through  his  own 
exertions,  as  well  as  in  property  acquired  by  learning, 
valour  in  arms,  &c.,  the  father’s  ownership  has  been 
declared. 

He  may  make  a  gift  out  of  that  property, 
or  even  consume  it  at  his  will.  But  in  his  default, 
his  sons  are  pronounced  to  be  equal  sharers. 

If  among  reunited  coparceners  any  one  should 
acquire  property  through  learning,  valour,  or  other 
(independent  effort  of  his  own),  a  double  share  must 
be  given  to  him  ;  the  rest  shall  take  equal  shares 
Vrihaspati,  XXV.  12,  13,  77. 
nsi  g  m  stung  1 

qmwni  grta^rg  n 

Land  ( inherited  in  regular  succession),  but 
which  had  been  formerly  lost,  and  which  a  single 
heir  shall  recover  solely  by  his  own  labour,  the  rest 
may  divide  according  to  (Jieir  allotments,  having 
first  given  him  a  fourth-part. 

Sankha,  cited  in  the  Mitakshara 
and  the  Dayabhaga,  as  well  as 
in  other  commentaries. 

•f) fggn«u*j  «r  fg<mw«ug stfgg i 
nnfsrgiTfwTnrig  g?i  n 


THE  JOINT  HINDU  FAMILY. 

awwagr^a  araftsfr  aawa:  i 
aaT  aragr  aftTf  ftgjTaTH*  a<faa  a 
a  npj  ftwai  anrgstrarg  I 
ftsnaaar  aftangfawTa  a  ftasaf?  n 
fsnaraTfa%qa:  irena  af*awa*ifMraTg 
waTaaaaTaiaims}' mwaaia  ag  i 
ftanaaw  a  nrffcfWTJr  a  faw^a  n 
fiwf aft  ft-  aarsa  awTaraTftai  wig 
ftwTaarafaaN  aTwa:  fsraagraT  i 
aaftsnaa'  nTf:  aiwiat'  agatwgT  i' 
at  farw  aiw’  ftaraT  wai^hra  i 
ftgjTaaa^  aftana  ftwrsa  | wf?T:  # 
ftaiTafaw  aw'  fawignrw  a^ta  i 
wfe'swiaa  awwftaf^anaa  wg: 11 
aian  aaa  ?fef  naw'  anJr  ffolra  1 
afwgapirftgta  aar<?:  WTfwaT  ®a:  11 
aa  awar,  aaf%f%sa  sftwa  airag  1 
wana  aa^rfawTar'  aa  agwaa  11 
TOm^Tifi  a^?  ft^T^i  faaai  waa  1 
WTwra  atfaa  anrr  afargagwa  11 
aa®f’  aiwqrT%  g  asmaT  anaaT  w?  1 
aranaa  g  afta  ?j<si  gftarr  wag  11 
aatftar»g  af^arTST&gr  aa  aaiaag  1 
aaMfaa*  a^‘  ftsf  a’  ar^raiaarg  11 
59 
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fsprt^rfa T*t  t  ■*=!  ftr^Tftsftr  sit  i 
iftssrmHsg  srfexr'  fawnar'  rT^^rfH:  n 


Never  shall  a  learned  man  give  wealth  acquired 
by  learning  to  those  that  are  devoid  of  learning  ; 
but  to  those  who  are  equal  or  superior  in  learning, 
(share  of)  that  wealth  should  be  given  by  the  learned 
man. 

What  has  been  acquired  by  learning  after 
instructions  received  from  a  stranger,  and  getting 
maintenance  from  one  of  a  different  family,  is  called 
wealth  gained  by  learning. 

What  is  gained  by  proving  superior  learning 
after  a  prize  has  been  offered  (by  some  third  person), 
must  be  considered  as  the  gains  of  learning,  and 
ought  not  to  be  divided  (among  coparceners). . 

What  has  been  obtained  from  a  pupil,  or  by 
officiating  as  a  priest,  or  for  answering  a  question,  or 
for  determining  a  doubtful  point,  or  through  display 
of  knowledge,  or  by  success  in  disputation,  or  for 
superior  skill  in  reading,  the  sages  have  declared  as 
the  gains  of  learning,  and  not  subject  to  distribu¬ 
tion. 

The  same  rule  likewise  applies  to  the  arts,  and 
to  increase  of  price  from  superior  skill  in  them.  A 
prize  which  has  been  offered  for  the  display  of 
superior  learning,  and  a  gift  received  from  a  votary 
(  for  whom  a  sacrifice  had  been  previously  per¬ 
formed  )  or  a  present  from  a  pupil  (  previously 
instructed,)  sages  have  declared  to  be  gains  of 
learning.  What  is  otherwise  acquired  is  com¬ 
mon  to  all  co-heirs. 
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Even  what  is  won  by  surpassing  another  in 
learning  after  a  stake  has  been  deposited  is  gains  of 
learning,  and  not  divisible  according  to  Vrihaspati. 

What  is  obtained  by  the  boast  of  learning,  what 
is  received  from  a  pupil,  what  is  received  by  officia¬ 
ting  is  gains  of  learning  according  to  Bhrigu. 

When  (a  soldier)  performs  a  gallant  action 
and  favour  is  shown  to  him  by  his  master  pleased 
with  that  action  ;  whatever  property  is  then  received 
by  him  shall  be  considered  as  gains  of  valour. 
What  -is  taken  under  a  standard  is  declared  not 
to  be  subject  to  distribution.  What  is  seized  (by  a 
soldier )  in  war  after  risking  his  life  for  his  master 
and  routing  the  forces  of  the  enemy,  is  called  spoil 
taken  under  a  standard. 

Whatever  is  gained  with  a  damsel  of  the  same 
caste,  at  the  time  of  receiving  her,  that  wealth  coming 
with  the  damsel  is  ordained  Sulka,  causing  prosperity. 

That  is  known  as  nuptial  gift,  which  comes  j 
with  the  wife :  all  this  kind  of  wealth  is  known  V 
as  effective  of  (separate)  work. 

Of  brothers  such  as  have  received  education  in  ! 
the  family  or  from  the  father,  the  property  gained  l 
by  valour,  is  divisible  according  to  Vrihaspati. 

Katyayana,  cited  in  the  Ratnakara. 

m  fhjrfasfi  i 

fwnrarrfl'  sn«C rifejr  fsrf*r:  n 

sr # 

OTVTtV  fsnftai  i# 


*  is  the  reading  of  the  Madana-Parijata. 
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*rterff^TTCrtf?T  tni  wrffan  i 

?ro  trm^j  srraf ‘  Shn^f  ^nnfira:  11 
sm:  i 

Whatever  is  gained  by  science,  and  wealth 
acquired  by  valour  and  the  Saudayika  (affectionate 
gifts  from  kindred  to  women  )  shall  not  be  claimed 
by  the  co-sharers. 

Whatever  property  is  acquired  by  one’s  own 
exertions  without  making  use  of  the  father’s  pro¬ 
perty  shall  not  be  given  to  the  co-heirs,  as  also 
what  is  gained  by  learning.  - 

When  property  is  acquired  by  valour  and  the 
like  with  the  aid  of  any  common  property  such  as 
conveyance  or  a  weapon,  therein  the  brothers  are 
sharers  ;  to  him  (  i.e.,  the  acquirer),  two  sharers  are 
to  be  given,  the  rest  are  equal  sharers.* 

Vyasa,  cited  in  the  Ujjvala,  Ratnakara,  &c. 

ftranr?ftm«TT^  *n?n  ^  trpT?Tv  i 

Whatever  has  been  given  by  the  grandfather, 
father,  or  mother  to  a  coparcener,  and  the  wealth 
(  acquired  by  )  valour,  as  well  as  the  wealth  of  the 
wife,  should  not  be  taken  by  the  co-heirs. 

Vyasa,  cited  by  Haradatta  in  the  Ujjvala. 

See  also  Yajnavalkya,  II.  123. 


•  The  Ratnakara  says,  this  refers  to  gains  of  valour  other  than  those 
technically  so  called. 


L.IDBA.BY 
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w  itr  afarfirefirarrf^rt^fsh:  i 
,*rfihnwv  ^  t  irtm 

1 

The  learned  •  say  that  Kshema  is  an  act  of 
charity  (  like  digging  a  tank  which  is  the  cause  of 
preserving  the  good  that  has  been  got )  and  that 
Yoga  is  a  sacrificial  act  ( which  is  the  cause  of 
.getting  the  good  that  has  not  been  got)  :  these  are 
declared  to  be  indivisible,  and  so  also  a  couch  and 
'a  seat.. . 

Laugakshi,  cited  in  the  Chandrika. 


SECTION  V. 


Reunion. 

Reunion  is  defined  to  be  living  together,  after 
partition,  of  father  and  son,  brother  and  brother,  or 
uncle  and  nephew.  This  is  accepted  in  the  Mita- 
kshara,  the  Dayabhaga  and  other  commentaries. 
The  Vira-Mitrodaya  and  the  Mayukha  say,  that  the 
mention  of  certain  relations  in  the  rule  is  only  illus¬ 
trated, and  that  there  can  be  reunion  among  all  copar¬ 
ceners  who  were  at  one  time  joint.  The  law  of  suc¬ 
cession  to  the  property  of  a  member  of  a  reunited 
family  has  been  the  despair  of  the  commentators. 
They  lay  down  an  arbitrary  order  of  succession  and 
say  that  there  is  no  principle  there.  The  law  is  there¬ 
fore  in  a  state  of  hopeless  confusion.  The  Mitakshara 
and  all  the  other  commentators  agree  in  holding, that 
‘reunion  is  a  cause  of  taking  wealth’  which  supersedes 
the  ordinary  rule.  The  reunited  coparcener,  whoever 
he  is,  is  to  be  preferred  to  the  umeunited  one.  But 
in  as  much  as  there  is  another  rule  that  ‘  to  be  born 
of  the  same  mother  is  a  cause  of  taking  wealth,’ 
the  rule  of  reunion  to  be  compatible  with  it,  is  that 
the  unreunited  full-brother  is  entitled  to  take’ 
equally  with  the  reunited  half-brother.  The  Mita¬ 
kshara  adds  to  it,  that  uterine  sisters  take  equally 
with  reunited  half-brothers.  Beyond  this  it  says 
nothing,  and  Babu  Golap  Chunder  Sircar  has  fallen 
into  an  error  in  ascribing  the  rule  of  the  Vira- 
Mitrodaya  to  the  Mitakshara.  According  to  the 
Smriti-Chandrika,  there  is  a  great  difference  between 
jointness  and  reunion.  In  the  former,  there  is  no 
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ascertainment  of  shares,  but  in  the  latter  there  is 
such  ascertainment.  There  may  be  inequality  in 
the  shares  of  reunited  members.  The  shares  are 
kept  distinct,  and  are  taken  by  the  respective  heirs 
of  the  coparceners, excepting  that  the  widows  do  not 
take.  The  Mayukha  is  of  the  same  opinion.  The 
order  of  succession,  according  to  the  Smriti-Chan- 
drika.is  as  follows  :  (i)son,  grandson,  greatgrandson, 
(2)  reunited  full-brother,  (3)  separate  full-brother, 
(4)  reunited  half-brother  (if  there  are  reunited 
half-brothers  and  separate  full-brothers  the  immov¬ 
able  property  is  taken  by  the  full-brother  and  full- 
sister,  while  the  movables  are  taken  by  the  reunited 
half-brother),  (5)  the  reunited  father  or  paternal 
uncle, (6)  separate  half-brother, (7)  father, (8)  mother, 
(9)  virtuous  widow, (10)  sister, married  or  unmarried, 
(n)  sapindas,  (12)  samanodakas.  The  Saraswati- 
Vilasa  says,  that  the  widow  is  only  entitled  to 
maintenance.  The  Mithila  writers  agree  with  the 
Mitakshara.  The  Mayukha  says,  that  the  reunited 
member  has  in  every  case  preference  over  the 
unreunited.  But  when  there  are  unreunited  full- 
brothers  and  reunited  half-brothers,  uncles  and  the 
like,  they  all  divide  the  property.  After  the  brother 
takes  the  mother,  then  the  father,  then  the  widow, 
then  the  sister,  then  the  daughter,  and  after  her 
the  nearest  sapinda.  The  Vira-Mitrodaya  lays 
down  the  following  rule  of  succession  : — 
(1)  Son,  grandson,  great-grandson,-  (2)  reunited 
whole  brother,  (3)  a  reunited  half-brother  and  a 
separated  full-brother,  (4)  reunited  mother,  (5)  reuni¬ 
ted  father,  (6)  any  other  reunited  coparcener,  (7)  a 
half-brother  not  reunited,  (8)  mother  not  reunited, 
(9)  father  not  reunited,  (io)  widow,  (1 1)  daughters, 
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(12)  daughter’s  son,  (13)  sister.  On  its  own 
admission,  there  is  no  principle  in  this  absurd  rule  of 
succession.  It  is  not  based  on  the  texts  if  properly 
understood.  The  anomalous  texts  referred  to  by 
me  in  the  chapter  on  inheritance  are  all  considered 
to  be  applicable  to  this  what  was  considered  by 
them  as  an  anomalous  state  of  things.  But  there  is 
no  authority  for  the  use  of  those  texts  for  the  purpose. 
Those  texts  do  not  purport  to  apply  to  a  reunited 
family.  The  texts  that  really  bear  on  this  question 
are  all  given  in  this  chapter, and  there  does  not  seem 
to  be  any  great  difficulty  in  finding  out  their 
meaning.  The  principles  laid  down  in  the  texts 
are  the  following. 

1.  The  reunited  member  takes  the  property 
of  his  reunited  deceased  coparcener  as  in  an  ordi¬ 
nary  joint  family, with  the  following  modifications  : — 

(a)  A  full-brother,  even  if  not  reunited,  take's  the. 
inheritance  in  preference  to  a  half-brother  unre- 
united,and  jointly  with  a  reunited  half-brother. 

( b )  The  widow  is  entitled  only  to  maintenance. 

(c)  The  unmarried  daughter  enjoys  the  share  of 
the  father  till  marriage,  when  it  reverts  to  the  family. 

(d)  The  full-sister’s  right  to  a  share  is  declared 
by  Manu  and  Vrihaspati.  Vrihaspati  says,  that  she 
takes  when  there  are  no  children,  no  father,  and  no 
widow  surviving.  It  means  probably  when  there 
are  no  agnatic  relations.  The  text  is  onq  which 
shows  that  the  sister  is  an  heir  in  default  of  agnatic 
relatives.  Medhatithi,  Kulluka  and  Raghavanand 
say  that  the  text  refers  to  unmarried  sisters  ;  and  that 
married  sisters  do  not  take.  This  seems  to  be  correct. 

2.  The  person  who  is  entitled  to  perform  the 
Sraddha  takes  the  wealth  of  the  reunited  man. 
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The  law  is  thus,  subject  to  the  unqualified  right 
of  the  sister  mentioned  above,  identical  with  the 
.  law  of  succession  in  joint  family  except  that  the 
uterine  brother  in  the  exceptional  case  of  keeping 
separate,  while  there  is  reunion  with  the  step¬ 
brother,  takes  with  the  stepbrother. 

According  to  the  Dayabhaga  the  rule  of  reunion 
applies  only  to  the  case  of  brothers,  father  and  son, 
and  uncle  and  nephew  reuniting.  According  to  it, 
the  rule  Only  lays  down  an  exception  to  the  ordinary 
law  of  the  exclusion  of  the  half-blood  by  full-blood,  in 
so  far  as  the  reunited  half-brother,  uncle  or  his  son, 

1  though  excluded  by  the  reunited  full-brother,  &c. 
take  equally  with  them  when  these  latter  are  sepa¬ 
rate.  According  to  it  the  reunited  full-brother  ex¬ 
cludes  the  separate  full  brother,  and  likewise  the 
reunited  half-brother  excludes  the  separate  half- 
brother.  It  says  no  more  on  the  subject,  and  it 
would  thus  appear  that  beyond  this  qualification, 
the  ordinary  rule  of  succession  laid  down  by  it  is 
not  modified,  and  the  widow  is  not  excluded  as  she 
clearly  is,  according  to  the  text  of  Narada  and 
Sankha  which  is  given  effect  to  by  the  writers  of  the 
Benares  school. 

There  have  been  a  few  cases  on  the  subject. 

It  was  considered  doubtful  whether  the  law  of  re¬ 
union  applied  to  the  descendants  of  the  persons 
reunited.  It  has  been  held,  that  the  rule  applies  to 
all  the  agnatic  descendants  living  together,  (i). 

It  has  also  been  held,  that  under  the  Dayabhaga 


(I)  Abhai  Charan  Jana  v.  Manga]  Jana,  19  Cal.  634.  Kesabram  Maha. 
pattar  vt  Nandkishore  Mahapattar,  3  B.L.R.  AC.J.  7.  Tara  Chand  Ghose 
#.  Pudum  Lochun,  5  W,  R.  249,  Ramhari  v .  Trihiram,  7  B.  L.  R.  336* 
Gopai  Chunder  Kenaram,  7|W.  R.  35. 
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school  the  law  of  reunion  applies  only  to  the  case  of 
father  and  son,  brother  and  brother,  and  uncle  and 
nephew,  reuniting,  and  their  descendants  ;  but  it  has 
been  considered  that  under  the  Mitakshara  and  the 
Mithila  school  the  law  of  reunion  applies  to  coparce¬ 
ners  other  than  those  mentioned  above  reuniting.  (1) 

It  would,  however,  be  simpler  under  the  Mitak¬ 
shara  to  hold,  that  As  between  descendants  of  re¬ 
united  coparceners,  the  ordinary  rule  of  joint  family 
should  apply,  and  that  seems  in  consonance  with 
the  texts. 

In  Madras  it  has  been  held,- that  the  adopted 
son  of  a  reunited  half-brother  takes  equally  with 
separated  full-brothers.  (2)  The  same  Court  in  a 
recent  decision  agreeing  with  the  Calcutta  court 
has  held,  that  when  some  of  the  members  of  a  joint  . 
family  separate  from  the  rest,  it  is  not  a  disruption 
of  the  whole  family,  and  those  that  keep  together 
should  be  considered  as  joint,  and  cannot  be  con¬ 
sidered  as  reunited  members,  as  was  held  in  certain 
old  Calcutta  cases.  (3)  It  has  been  also. held  in  the 
same  case  disagreeing  with  the  case  of  Shamnarain 
v.  Court  of  Wards,  (4)  that  “  there  is  no  warrant  for 
importing  a  fiction  of  division  followed  by  a  fiction 
of  reunion,  for  the  purpose  of  impressing  property 
acquired  or  owned  exclusively  by  some  members  of 
an  undivided  family,  who  do  not  in  themselves  form 
a  branch  family.” 


(1)  Abhai  Charan  Jana  v.  Mangal  Jana,  19  Cal.  634. 

(2)  Remasami,  v.  Venkatesara>  16  Mad.  440. 

(3)  Sudarsanam  v.  Nara  Simhulu,  25  Mad.  149,  Upendra  Narayun 

Myti  v.  Gopee  Nath,  9  Cal.  817.  Contra  1  Hyde  214,  15  W.  R.  200, 
3  BX.R.  A.C.J.  7.  (4)  20  W.R.  197, 
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The  Joint  Hindu  Family. 

SECTION  V. 

fwarr:  w?  i 

fawm:  mu  5t  f?TCtt  II 

w  ^T's;  srfsrgt  ^mraq^T^m:  i 
fwirn-iMf)  ^rfcr  vrr*Tt  vr  u 

uf%m:  i 

*n?rct  it  *  w^x  ^rfn^^r  ssitwt:  ii 

If  brothers,  (once)  divided  and  living  (again) 
together  (as  coparceners)  make  a  second  partition 
■  the  division  shall  in  that  case  be  equal;  in  such 
a  case  there  is  no  right  of  primogeniture. 

If  the  eldest  or  the  youngest  (brother)  is  depri¬ 
ved  of  his  share  or  if  either  of  them  dies  his  share  is 
not  lost  (to, his  immediate  heirs),  (i) 

His  uterine  brothers,  having  assembled  to¬ 

gether,  shall  equally  divide  it,  and  those  brothers 
who  were  reunited  (with  him)  and  the  uterine 

sisters  (2). 

Manu,  IX.  2 10-2 12. 
lf§  I 

i 

If  a  reunited  coparcener  dies  (without  male 
issue)  his  reunited  coparceners  take  the  heritage. 

Gautama,  XXVII.  28. 


(1)  Loses  his  share  by  reason  of  being  outcasle  or  Sanyrtsi,  an  eunuch 
kc.  after  partition.  (Medhatithi,  KuHuka  and  Raghavananda.) 

(2)  Sisters  means  unmarried  sisters  according  to  Medhailiithi,  Kuiluka 
and  Raghavananda. 
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Vishnu  ch.  17.  v.  17  is  identical  with  Yajna- 
valkya  II.  143,  and  Vishnu  ch.  18  v.  41  is  identical 
with  Manu  IX.  210. 

^rrafftfir  i  ww- 
^  ^  tr^Tfwnfir  i  witar  i 

wfs  5ft  53^5:  1 

Wf^rftft  ^TTfr^rTf^'^l  4  4  «t  ^  1 

Reunion  is  with  a  paternal  uncle,  a  father,  or 
a  brother  alone  ;  not  with  others.  The  property  of 
a  reunited  man  does  not  go  to  his  wife.  Amongst 
reunited  men  he  who  presents  the  funeral  ball  is  he 
who  takes  the  share.  Amongst  non-uterine  brothers 
the  reunited  shall  take. 

Text  of  Vishnu,  cited  in  the  Saraswati-Vilasa. 

wfwgr  wi^  fftgw  g  fft^r:  i 
srrerer  ^  ^fresr  g  it 

wftgwr  wit  sfpgt^qf  ^  ^tg 

g^ng  gwt  wwtw:  n 

I  *83,  ?88 

A  reunited  (brother)  shall  keep  the  share  of 
his  reunited  (coheir)  who  is  deceased  or  deliver  it  to 
(a  son  subsequently)  born.  But  an  uterine  (or 
whole)  brother  shall  thus  retain  or  deliver  allotment 
of  his  uterine  relation. 

A  half  brother  being  again  associated  with  the 
deceased  may  take  the  succession,  but  not  a  half 
brother  though  not  reunited  :  but  one  united  (by 
blood  though  not  by  coparcenery)  may  obtain  the 
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property ;  and  not  (exclusively)  the  son  of  a  differ- 
.  ent  mother. 

Yajnavalkya,  II.  143,  144. 

,3ff  ‘  fwprpsrTrrer  ftrerc^  Xtn*  1 
WET  3TT  %  fafa:  || 

wot  tj  s*ra  1 

fagftfarTTTfvnncr  11 
^renrunrsn:  if *mr  ^rf%w  <r  mr^Tf  4T  i 
t?*i  <t^t  f^n  11 

frrif t»t  * 

TWfsfT  Stsrf  ftrlTT^  ^  II 

*tt  ?rar  f f%rfT  rremfimtwt  wtft  *th:  i 

1«rT^Rt^K^rnf  Wit  f^^Tcr  trfe:  11* 

1  88,  *8-^a 

One  born  after  partition  shall  receive  his 
father’s  property  exclusively.  Or  of  their  shares 
have  reunited  with  the  father,  they  shall  come  to  a 
division  with  (the  son  bom  after  partition) :  such  is 
the  law. 

That  portion  (of  the  property)  which  belongs 


*  The  last  3  verses  are  attributed  to  Sankha  also  in  the  Kalpalaru  and 

The  reading  adopted  by  Professor  Jolly  in  the  printed  Narada  Smriti  of 
the  last  line  is  ^n#^rPC  &c.  It  is  apparently  incorrect.  VT^T*J  xs 

plural,  and  its  nominative  cannot  be  ^f^cfT  j  nor  can  it  mean  ‘maintain’  as  it 
has  been  translated  in  the  Sacred  Books  of  the  East  series.  While  adopting 
the  reading  as  well  as  the  translation  of  the  other  verses,  I  have  changed 
that  of  the  last  verse  according  to  the  reading  of  the  Ratnakaia,  Vira-Mitro- 
daya,  and  Madhava. 
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to  a  reunited  coparcener  is  declared  to  be  abso¬ 
lutely  his  own.  So  when  one  of  the  sharers  has  no 
issue  it  shall  go  to  the  rest  (after  death)  of  those 
who  are  childless. 

If  among  several  brothers  one  childless  should 
die,  or  become  a  religious  ascetic,  the  others  shall 
divide  his  property  excepting  the  Stridhana. 

They  shall  make  provision  for  his  women  till 
they  die,  in  case  they  remain  faithful  to  the  bed  of 
their  husbands.  Should  the  women  not  (remain 
chaste)  they  must  cut  off  that  allowance. 

She  who  is  his  daughter,  her  father’s  share  is 
for  her  maintenance  :  she  takes  that .  share  till 
marriage.  Afterwards  the  husband  shall  maintain 
her. 

Narada,  XIII.  44,  24-27, 

;sr:  g*r:  finn  i 

fttassf  ’STsraT  ifteiT  <3  11 

fwarr  ^rrfrCt  %  g  1 

^  11 

JOTtiffi  JTsPNt  I 

•r  <*iwid  ?r^r  wm:  11 

?rr  ?ref  wf»r*r)  *tt  g  ?n?ts’sr  i 

spnrarsr  wfrmrvtT^iftTsgr^  ^  11 
wst  g*r:  jt)wt  11 

^hgyRTjg  g:  i 

^  mftfn  Traro  s'to:  wiftH:  i 
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He  who  (having  been  divided)  is  again  living 
through  affection,  together  with  his  father  or 
brother,  or  with  his  uncle  even,  is  said  to  be  re¬ 
united  with, them. 

When  brothers  formerly  divided  are  again  liv¬ 
ing  together  through  affection, and  arrange  a  second 
division,  the  right  of  primogeniture  does  not  accrue 
in  that  case. 

When  any  one  (brother)  should  die  or  any  how 
renounce  worldly  interests  his  share  is  not  lost  : 
it  is  allotted  to  his  uterine  brother. 

If  there  be  a  sister  she  is  entitled  to  a  share  of 
his  property.  This  is  the  law  regarding  (the  wealth) 
of  one  destitute  of  issue  and  who  has  no  wife  or 
father. 

When  two  (coparceners)  have  again  established 
together,  they  shall  mutually  inherit  their  property. 

If  among  reunited  coparceners  any  one  should 
acquire  property  through  learning,  valour  or  (other 
independent  effort  of  his  own)  a  double  share  must 
be  given  to  him  ;  the  rest  shall  take  equal  shares. 

Vrihaspati,  XXV.  72-77. 

snrcr  vi  *rr  f*i^t  wi*5it’?wrf*r»r.  11 

1 

Of  the  reunited,  however,  the  reunited,  and  of 
the  separated,  the  separated  are  known  to  become 
heirs  in  default  (of  the  widow  and  the  like)  :  each 
takes  the  share  of  the  other,  if  childless. 

Katyayana,  cited  by  Mitra-Misra  and 
other  text-writers. 
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^5r|*brs?J  ?T|5Ei  1  rT^t^  | 

wfw  ni  troifcr.  warn:  n 

jrsrttrffi:  1 

Concealable  wealth  ( i.e .  moveable  property) 
goes  to  the  reunited  (even  if  born  of  mother’s 
womb).  Land  and  house  are  taken  by  the  unreuni¬ 
ted  in  due  share. 

Prajapati,  cited  by  Mitra-Misra  and  other 
commentators. 

For  the  texts  of  Sankha  and  Devala,  supposed 
by  some  to  lay  down  the  rule  of  succession  in  case 
of  reunion,  see  p.  146  and  p.  150. 


CHAPTER  V. 

Adoption. 

SECTION  I. 

Different  kinds  of  Sons. 

It  is  said  by  writers  on  Hindu  Law,  English  and 
Indian,  that  in  India  the  marriage  system  was  of  an 
anomalous  kind,  and  that  society  was  so  immoral 
that  all  illegitimate  sons  had  the  status  of  legitimate 
sons.  Nothing  can  be  farther  from  the  truth.  The 
opinion  is  based  on  a  misunderstanding  of  the  law 
and  ignorance  of  its  history.  How  unfounded  the 
■  charge  is  in  respect  of  marriage,  has,  I  believe,  been 
abundantly  proved  in  the  chapter  on  marriage. 
The  second  .branch  of  the  charge  based  on  the 
enumeration  of  twelve  different  kinds  of  sons  by 
lawgivers,  is  equally  unfounded. 

I  have  already  shown  how  in  very  ancient  times 
a  peculiar  idea  got  possession  of  the  Aryan  mind 
that  a  man  is  born  burdened  with  debts  temporal 
and  spiritual,  and  it  is  by  placing  the  burden  on  a 
son  that  he  could  avoid  the  horrors  of  the  condi¬ 
tion  after  death  of  a  man  dying  with  debts.  This 
made  the  sonless  Hindu  ready  to  adopt  any  kind 
of  a  hypothetical  son.  The  first  among  such  sons 
was  the  Kshetraja,  i.e.  the  son  by  a  younger  brother. 
It  appears,  however,  that  even  during  the  time  of  the 
Vedas  the  practice  was  condemned  by  the  Vedic 
Rishi,  Aupajanghani,  through  the  authority  of  the 
good  King  Ganaka  of  the  Videhas.  The  Dharma 
Sastras  quote  a  gatha  as  sung  of  Vayu  to  that 
61 
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effect.  The  said  gathd.  is  referred  to  by  Manu. 
Vrihaspati  says,  that  Manu  himself  has  prohibited 
Niyoga.  It  appears  that  though  at  the  time  of  the 
Rig  Veda,  probably  even  before  that,  (twelve  kinds) 
of  sons  were  recognized,  but  the  Rig  Veda  says  that 
they  “  cannot  be  accepted.”  However,  the  old  idea 
of  the  great  necessity  of  sons  not  having  fallen 
into  disuse,  some  of  the  later  Smritis  enumerate 
them,  but  they  were  actually  prohibited  by  the  later 
Rishis.  Apastamba  and  Vrihaspati  expressly  pro¬ 
hibit  all  these  eleven  kinds  of  sons  (the  Aurasa 
and  the  Putrikaputra  not  being  considered  in  the 
category  of  subsidiary  sons  ).  It  is  at  least  fully 
three  thousand  years  when  all  these  anomalous  sons 
were  prohibited,  and  the  extreme  purity  of  Hindu 
family  life  established.  It  is  a  fact  beyond  doubt 
that  sexual  purity  in  family  life  is  more  jealously 
guarded  among  Hindus  than  among  other  nations, 
and  it  would  have  been  very  strange  indeed,  that  in 
times  of  their  pristine  glory  the  Hindus  were  not 
more  moral  than  at  present.  As  a  matter  of  fact 
the  Rishis  laid  down  an  ideal  of  pure  life,  not  met 
with  in  any  other  society. 

Of  these  sons  we  find  the  Kanita  mentioned 
in  the  Rig  Veda.  But  then  he  is  mentioned  as  the 
son  of  the  daughter.  Probably  the  putrikaputra  was 
meant.  When  we  come  to  the  Smritis,  we  find  all 
the  twelve  sons  mentioned  and  their  status  defined. 
We  find,  however,  that  they  all  disagree,  with  each 
other  as  to  the  relative  position  of  these  sons.  The 
Smritis  very  seldom  disagree  with  each  other,  and  it 
is  because,  that  these  sons  had  fallen  into  disuse,  and 
that  the  discussion  of  the  subject  had  become  more 
speculative  than  material  in  those  times,  that  there  is 
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such  a  great  divergence  (  see  the  table  as  to  the 
relative  position  of  these  sons  in  Mayne’s  Hindu  Law). 
All  sons  except  the  Aurasa  and  the  Putrikaputra, 
are  considered  as  merely  substitutes  for  the  son, 
like  oil  for  clarified  butter,  as  Vrihaspati  puts 
it.  They  held  a  very  inferior  position.  They  were 
not  Sapindas,  and  only  took  the  gotra  of  the  adopter 
and  his  wealth.  Six  of  them  did  not  take  the  gotra 
even.  Among  these  six,  contrary  to  Manu,  some  of 
the  lawgivers  place  the  adopted  son.  There  is  no 
indication  that  these  sons  were  heirs  of  relatives. 
They  could  only  offer  pinda  to  the  adopter. 

This  chapter  has  been  compiled  with  the 
object  of  dispelling  the  popular  error  about  the 
immorality  of  ancient  Hindu  society,  and  with 
the  object  that  it  may  not  be  said  that  matters 
unfavourable  to  Hindu  morality  have  been  sup¬ 
pressed.  This  chapter  will  also  serve  to 
demonstrate  the  error  that  has  crept  into  the  Law 
as  administered  now  in  this  country, that  the  adopted 
son  occupies  the  same  legal  position  as  the  Aurasa 
son  in  respect  of  the  adoptive  father  and  mother  and 
their  relations.  This  last  matter  is  dealt  with  in 
detail  in  the  next  section. 

Adoption.  • 

SECTION  I. 

vfrot  fsnarer  thi:  1 

thit  vm  v«i<>afiflwaTW  wt  trot  fsfer:  1 
nfif  twiiiR'H:  ^ssrttsrot^rFf  *ro«T  wn  <3 1 
*tot  trorr  wt  sirawtutihj  ’nan  ll 
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urn  'snsn:  ’jsrqgfa  srTsftt  ^rr  sj’snst  1 

*  *  * 

W*3  ?:«fll#«i«,E;  C  W  I  8*  ^1  **  ; 

wi  8°  ^1  * 

The  wealth  of  the  debtless  man  suffices. 
Therefore  may  we  be  the  possessors  of  such  wealth 
which  has  not  to  be  given  back.  O  Agni  that  is 
no  offspring  which  is  begotten  by  another. 

Do  not  know  the  way  of  those  that  do  not  know. 
Son  begotten  of  another  though  productive  of 
happiness  cannot  be  accepted  as  son.  And  he  goes 
to  his  own  place.  Therefore  may  a  son,  full  of  good, 
the  slayer  of  enemies  and  new  born  come  to  us. 

As  Basha  the  son  of  Ashva,  obtained  wealth 
in  the  morning  from  king  Prithushrava  the  kanita. 

Who  among  you  has  invited  us  as ,  the 
widow'  invites  to  the  bed  her  husband’s  younger 
brother  &c.  &c.* 

Rig-Veda,  7  M.  4  S.  7,  8  ;  8  M.  46  S.  21  ; 
10  M.  40  S.  2. 

H  STRT?  I 

ttTT  II 

ersHN  ^tt:  ^  1 

^ftcppsftstrferg  ^  n 

<a4i<-dq  tr^Tsn^Twan:  u 

*  Prof.  Roth  says,  that  this  refers  to  the  custom  of  marrying  the  husband’s 
younger  brother.  It  probably  referred  to  Niyoga. 
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^<TWlT*iqiT^SI  : :  I 

Tj'wfafatftmf:  f^Rn^ftnwW^iF:  h 

Among  the  twelve  sons  of  men  whom  Manu, 
sprung,  from  the  Self-existent,  enumerates,  six  are 
kinsmen  and  heirs,  and  six  not  heirs,  (but)  kinsmen. 

The  legitimate  son  of  the  body,  the  son  begotten 
on  a  wife,  the  son  adopted,  the  son  made,  the  son 
secretly  born, and  the  son  cast  off,  (are)  the  six  heirs 
and  kinsmen. 

The  son  of  an  unmarried  damsel,  the  son  re- 
cfeived  with  the  wife,  the  son  bought,  the  son  be¬ 
gotten  on  a  remarried  woman,  the  son  self-given,  and 
the  son  of  a  sudra  female,  (are)  the  six  (who  are) 
not  heirs,  (but)  kinsmen.* 

These  eleven,  the  son  begotten  on  the  wife  and 
the  rest  (i.e.  all  except  the  Aurasa  and  the  Putrika- 
putra)  as  enumerated  (above), the  wise  call  substitutes 
for  a  son,  (taken)  in  order  (to  prevent)  a  failure  of 
the  , (funeral)  ceremonies. 

Manu,  IX.  158-160,  180. 


A  legitimate  son,  a  son  begotten  on  the  wife,  an 
adopted  son,  a  son  made,  a  son  born  secretly,  and  a 

•  Medhatithi,  Narayana  and  Nandana  interpret  Adayndafondhava  as 
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son  abandoned  (  by  his  natural  parents  ) inherit  the 
estate  (of  their  fathers). 

The  son  of  an  unmarried  damsel,  the  son  of  a 
pregnant  bride,  the  son  of  a  twice-married  woman, 
the  son  of  an  appointed  daughter,*  a  son  self-given, 
and  a  son  bought,  belong  to  the  family  only. 

On  failure  of  a  legitimate  son  or  (of  the)  other 
(five  heirs)  they  receive  a  fourth  (of  the  estate). 

Gautama,  XXVIII.  32-34. 
gTT^r^T:  i 

^rajjKTTf^?r:  irew.  i 

wriwt  finftor:  gf%grr  atTflftst: 

rns:  w<Trft 

mrwt  i 

snrfos:  trw*r:  5^513^  s • 

wif^fa  rrer  ^TTf%f?r  1 

sfirs: -t«i  u-u>  ****.  t-SS, 

.  Twelve  (kinds  of)  sons  are  seen,  in  ancient 
history. 

The  first  is  the  son  begotten  by  the  husband 
on  his  legally  married  wife. 

The  second  is  the  Kshetraja,  the  third  is  the 
Putrika,  the  fourth  is  the  Paunarbhava,  the  fifth 
is  the  Kanina,  the  sixth  is  Gudhotpanna.  They 

•  Haradatta  is  of  opinion,  that  the  son  of  an  appointed  daughter  means 
here  the  son  of  an  appointed  daughter  of  lower  caste. 
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declare  that  these  (six)  are  heirs  and  kinsmen,  pre¬ 
servers  from  a  great  danger.  Now  .  among  those 
who  are  not  heirs  (adayada),  the  first  is  the 
Sahodhaja,  the  second  is  the  Dattaka,  the  fourth  is 
the  Swayamupagata,  the  fifth  is  the.  Apabiddha,  the 
sixth  is  the  Sudraputra.  These  are  kinsmen,  not 
heirs. 

Now  they  quote  (the  following  rule).  These 
(  last  mentioned  )  six  (sons)  shall  take  the  heritage 
of  him  who  has  no  heir  belonging  to  the  first-men¬ 
tioned  six  (classes).# 

Vasistha,  XVII.  12-16,  25-28,  30-33,  36-39. 

#?T3r'  i 

dmfas'  ^  ii 

^fTsft*T*  ^  ^  4fawer  1 

Id *11 4  ^  *Tt^WT5i:  1 

trsnr  tjtainifasrffsT:  n 

stares:  ^  t*  1  ^  ^  ap  1 

Now  they  quote  also  (the  following  verses). 
‘  They  declare  the  legitimate  son,  the  son  of  an  ap¬ 
pointed  daughter,  the  son  begotten  on  a  wife,  the 
adopted  son,  and  the  son  made,  the  son  born  secret¬ 
ly  and  the  son  cast  off,  (to  be  entitled)  to  share  the 
inheritance. 


*  Vasistha  gives  examples  of  son's  bought  and  self-given,  ch.17,  S.  32,  35. 
“  Harish  Chandra  forsooth  was  a  king.  He  bought  the  son  of  Agigarta 
Sauyavasi.” 

.  “Sunahsepa  forsooth,  when  tied  to  the  sacrificial  stake,  praised  the 
gods ;  there  the  gods  loosened  his  bonds.  To  him  spoke  each  of  the 
officiating  priests. — 11  He  shall  be  my  son.”  He  did  not  agree  to  their  request. 
Then  they  made  him  make  this  agreement,  11  He  shall  be  the  son  of  him  he 
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'  They  declare  the  son  of  an  unmarried  damsel 
and  the  son  received  with  the  bride,  the  son  bought, 
likewise  the  son  of  a  twice-married  female,  the  son 
self-given,  and  the  Nishada  (son  of  a  married  Sudra 
female),  to  be  members  of  the  family.’ 

Aupajanghani  (declares  that)  the  first  among 
them  alone  (is  entitled  to  inherit,  and  a  member  of 
his  father’s  family).* 

Baudhayana,  P.  2,  A.  2,  K.  3,  S.  31-33. 

srr^f%f%?rt  srern5  gar 

anirfH:  1  ^ra^n^fe)  shfl^vnrt:  1 

ijolaarra^nafriun  a’ubnr  ^  1 

fulfil  tia  ! 

gcrtn^f^rg:  ga  ?fa  argpua  1 
wit  a  stt*  i  itai  tat- 

jrer«rrat  a  i 

irg^ra;  1 

ara  w^a^raTtiriTO  a  1 

rjti  ^ui  w  1  *-$, 

Those  begotten  by  a  man  who  approaches  in 
the  proper  season  a  woman  of  equal  caste,  who  has 
not  belonged  to  another  man,  and  who  has  been 
married  legally,  are  sons.  They  have  a  right  to 
(follow)  the  occupations  (of  their  castes),  and  to 
(inherit^  the  estate. 


•  Aupajanghani  is  one  of  the  teachers  of  the  white  Yajurveda  mentioned 
in  the  Satapatha-Brahmana.  Apastamba  also  cites  his  authority. 
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If  a  - man  approaches  a  woman  who  had  been 
married  before,  or.  was  not  legally. married  to  him,  or 
belongs  to  a  different  caste,  they  both  commit  a  sin. 

A  Brahmana  (says)  “The  son  belongs  to  the 
begetter.* 

Transgressions  of  the  law  and.  violence  are 
found  amongst  the  ancient  (sages).  They  committed 
no  sin  on  account  of  the  greatness  of  their  lustre. 

A  man  of  later  times,  who  seeing  their  (deeds) 
follow  them,  falls. 

The  gift  (  or  acceptance  of  a-  child  )  and  the 
right  to  sell  (or  buy)  a  child  are  not  recognised. 

Apastamba,  P.2,  P.6,  K.13,  S.  1-6, .8-11. 

ftpwTts'sTrtrrr  ut::  trr:  1 

*  1 

Of  these  twelve  sons  (Aurasa,  Putrikaputra 
Khetraja,  Gudhaja,  Kanina,'  Paunarbhava,  Dattaka, 
Krita,  Kritrima,  Swayamdatta,  Sahodhaja,  Apa- 
biddha  )  failing  each  preceding  one  the  other  gives 
the  pinda,  and  takes  the  inheritance. 

Yajnavalkya,  II.A32. 

srar  wf*fr  1  o^r:  *r?rPT  1 

*  mropr  farem?*  i 

U  »  l,  **-1° 

■  And  now  there  are  twelve  kinds  of  sons. 
(Aurasa,  Kshctraja,  Putrikaputra,  Paunarbhava, 

•  The  next  Sutra  is  as  follows  :  Now  they  quote  also  (the  following 
Gatha  from  the  Veda) :  « {Having  considered  myself)  formerly  a  fattier.  .1, 

have  declared  that  a  son  belongs  to  the  begetter  in  the  world  of  Ynma. .  fn 
the  next  world. the  son  belongs  to  the  begetter.” 
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Kanina,  Gudhotpanna,  Sahodha,  Dattaka,  Krita, 
Swayamupagata,  Apabiddha,  and  Yatrakwachanot- 
padita,  i.e.  the  son  born  by  any  woman  whatever). 

Amongst  these  (sons)  each  preceding  one  is 
preferable  (to  the  one  next  in  order). 

And  he  takes  the  inheritance  (before  the  next 
in  order)  and  let  him  maintain  the  rest. 

Vishnu,  XV.  1,  28-30. 

*nr*rerr^r  i 

The  Kanina,  Gudhotpanna,  Sahoda,  and 
Paunarbhava,  these  are  disapproved.  They  are  not 
sharers  of  the  pinda  or  the  wealth. 

Vishnu,  cited  in  the  Vira-Mitrodaya. 
’iwtw  gfwnpTtn?  ^  1 
qrrat’ra  wt^  ^  ii 

^rsar:  ifrr^n  i 

^pth:  3m  Tr^srn  u 

tjo^:  tr^r:  w?f:  ^tn»r  ?r  ii 

1 

The  Aurasa,  Kshetraja,  Putrikaputra,  Kanina, 
Sahodha,  Gudhotpanna,  Paunarbhava,  Dattaka, 
Apabiddha,  Krita,  Kritrima,  Swayamdatta  are  de¬ 
clared  to  be  the  twelve  sons.  Among  these,  six  are 
kinsmen  and  heirs,  and  six  are  not  heirs  but  kinsmen. 
Each  preceding  one  is  declared  to^  be  superior  (  to 
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the  one  following  next ),  and  each  following  one  is 
inferior  (to  the  preceding  one). 

Narada,  XIII.-45.47. 

swt  fasWt  JTspn  fafirc:  g  I 

STOWKsmift  q  3^3  fshrrsm:  n 
**Nnn:  arm:  pwt  wfafasn  q*T?rt:  i 
^TT^n  srfwt^fT^jer«r  n 
gsrrenftgsr  irjgqoirir.  i 

M«rlH«n tlftcfTT^T.  || 

*rrw'  f%rrr  sot  Trfftfrfa:  «ag?r:  i 

fTt^TT^I  JTT  11 

vzr  tjftr’er:  fat  *r  ^rmt  wtfafa:  i 
iftwi  *re«itnpniT  n 
.  <r?ftstrfaf:  sh)a^  ski:  ^1 

f^npr  pm;  ii 

TOrfto  ^8  m>  ?»  ;  **.  1  »• 

The  Niyoga  has  been  declared  by  Manu,  and 
again  prohibited  by  the  same  ;  on  account  of  the 
successive  deterioration  of  the  (four)  ages  of  the 
world,  it  must  not  be  practised  by  mortals  (in  the 
present  age)  according  to  law. 

^  The  various  sons  who  were  appointed  by  an¬ 
cient  sages  cannot  be  adopted  now  by  men  of  the 
present  age,  as  they  are  destitute  of  power. 

Of  the  thirteen  sons  mentioned  in  succession 
by  Manu,  the  Aurasa  and  the  Putrikaputra  continue 
the  family. 
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As  in  ■  default  of  ghee,  oil  is  admitted  by  thfe 
virtuous  as  a  substitute  (at  sacrifices),  so  are  the 
eleven  sons  (admitted  as  substitutes),  in  default  of  a 
legitimate  son  of  the  body  and  of  an  appointed 
daughter. 

No  one  but  a  legitimate  son  of  the  body  is  de¬ 
clared  to  be  heir  of  his  father’s  wealth.  An  ap¬ 
pointed  daughter  is  said  to  be  equal  to  him.  All 
the  others  are  stated  to  have  a  claim  to  mainte¬ 
nance  (only). 

The  son  given, the  son  cast  off,  the  son  bought, 

■  the  son  made,  the  son  by  a  sudra  wife  ;  these,  when 
pure  by  caste  and  irreproachable  as  to  their  conduct, 
are  considered  sons  of  middle  rank.* 

Vrihaspati,  XXIV.  12,  14;  XXV.  33-35,  40. 

srapTsrT^T:  1  ?ttt:  sfftrftarfes: 

Six,  are  kinsmen  and  heir  :f  the  son  begotten 
by.  a  man  himself  on  the  chaste  wife,  the  Kshetraja, 
Paunarbhava,  Kanina,  Putrikaputra,  and  Gudhot- 
pannar  The  Dattaka,  Krita,  Apabiddha,  Sahodha, 


*  Vrihaspati  further  says  “  The  other  sons  beginning  with  the  Kshetraja.  ’ 
shall  take  a  fifth,  a  sixth  and  a  seventh  part  ”  ch.  25  v.  39, 

t .  rsnirr:— 

Being  a  Bandhu  means  participating  the  gotra”  is  the  commentary  of 
the 'itainakara  on  Bandbudayada.  V  '  ' 
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the  self-given;  and  the  son  suddenly  seen  (the  son 
made)  are  not  kinsmen  but  heirs. 

Harita,  cited  in  the,  Ratnakara. 

*3$  graT^g  f i  ww. 

trcgwr 

ftaftj rft^TT  k^ftrsfl  ^TlftlW^  1 

I 


The  adjustment  of  shares  among  the  six 
dayadas  •  the  Aurasa,  Kshetraja,  Putrikaputra, 
Paunarbhava,  Kanina,  Gudhotpanna — these  six  are 
Bandhudayadas  ;  they  are  of  the  same  gotra  with  the 
father  and  the  paternal  grandsires  ;  the  heritage,  the 
funeral  oblation  and  the  sapinda  relationship  belong 
to  them. 

Sankha-Likhita,  cited  in  the  Ratnakara. 


*hy?rrcrt  ^  HiWiyi  fir  *n  t 

*rYw.  »rw  n?r.  it 


The  son  begotten  by  one-self  on  the  wedded 
wife  is  called  the  Aursha,  and  is  declared  by  all  to 
be  the  perpetuator  of' the  family. 

.  .  Devala,  cited  in  the  Kalpataru, 


**i  fag**  ' 

ftHwfa  gwrnmrs^n  ftfiwt  i 
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tj^T  ^sinr.  t 

■^tr%  ipT^q^t  fot  «f  ^  f*rtf  |) 
?hri  ^R»ni  5r  s?rhiiannf*i*T:  i 
^rrm^T^re'^m:  11 


These  twelve  sons  are  declared  as  made  for 
lineage,  born  of  one’s  self,  born  of  another,  or  obtain¬ 
ed  at  pleasure.  Of  these  the  first  six  are  kinsmen 
and  heirs,*  and  the  others  are  only  sons  of  the  father. 
The  distinction  between  sons  is,  that  those  mention¬ 
ed  before  are  superior  to  those  mentioned  after. 

Of  one  without  an  Aurasa  son,  all  these  sons 
are  takers  of  wealth.  When  there  is  an  Aurasa  son, 
the  others  cannot  have  the  right  of  the  eldest :  of 
these,  they  that  are  of  the  same  caste  take  a  third 
share ;  the  inferior  ones  are  maintained  by  the 
Aurasha  son. 

Devala,  cited  in  the  Vira-Mitrodaya. 

jffan  r 

*tft  'ehrsr.  ww:  i 

*  From  this  text  (tpq^Tqt^T;)  Bandhudayada  has  been  explained  as  mean- 
ing  heirs  to  kinsmen,  and  on  it  the  whole  right  of  adopted  sons  to  inherit  the 
estate  of  relations  in  the  adopting  family  based.  How  this  meaning  could 
be  given  to  it  in  the  face  of  the  accepted  interpretations  of  the  word  in  the 
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qVu'&Kigifir  '<ii 1  *t :  trsur.^nr :  i 
’Z  Htre:  fir<i5<tf?R':  ii 

^rorfars:  ^xr.  ®f^w  <iw 

afore  u^w:  tr^  tnftaw  wr  n 

HlfttTW:  ^f^TOT^Ta**TT:  II  'r 

Twelve  sons  are  mentioned  by  the  truth-seeing 
sages.  Among  them  six  are  heirs  of  their  kinsmen, 
and  the  other  six  are  kinsmen  but  not  heirs.  The  son 
begotten  by  oneself  is  first,  Kshetraja  is  second,  the 
Putrikaputra  is  the  third,  Paunarbhava  is  the  fourth, 
Kanina  is  the  fifth,  Gudhotpanna  is  the  sixth.  These 
offer  the  pinda:  The  Apabiddba,  Sahodha,  Dattaka 
(adopted  son),  the  Kritrima,  the  Krita,  and  the  soil 
who  offers  himself,  these  six  are  of  mixed  caste  and 
not  heirs  but  kinsmen.  ' 

Yama,  cited  in  the  Dattaka-Chandrika. 

^  ^  I 

•tmfagre  t  treT  vnrotm:  f?  it 

fvrenforr.  tr^aiffossi:  far;  i 

^rf%  arftr  vrtffor:  h 

*rftr  sp^jreTrawT  %^rg)5T^?rr5f(?rr  i 
sr^t  ^re:  fairprr  n 

xtstt  g  sm^rret  ffosr  sreaareraT  i 
to  tfTOnrtetref  aT  TOfar  $  11 

af?  tt  i 

w  ?w  ?Nri  finTtn ’H^nrr^ar:  ii 
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i*4fi<sr  »T4?nrs«rraT  dtrorTOrru  $  * . 

^n«rrf%  ?  reran  to*  w*t’t  f^rarer:  i) 

^rrertn:  TOls:  ya^^sjT  i 
tft*nwr  rrsre^wtrr^fa  n 
*f$?rc  tn?  tjfror  w  to  wrorfir  n 
sr^rerf  tjrerrtfNT  tncfwm^t%TO[  i 
^TTgrmf^Ti^t  h  mfn?h  trjr  ?<afir  u 
^resit  a  smm  ??rer  tra  « 

3renj<mfcH«iif»!  i 

The  son  given,  the  son  self-given,  the  son  made 
as  well  as  the  son  purchased,  and  the  deserted  son, 
are  always  to  be  maintained.  They  belong  to  a 
different  gotra  or  family.  Their  funeral  oblations 
are  separate,  they  perpetuate  a  different  lineage,  and 
they  are  liable  to  pollution  for  three  days  on  the'occa: 
sions  of  birth  and  death  among’the  relations  of  the 
adoptive  father  who  gives  food  and  raiment,  as  well 
as  of  the  natural  father  to  whom  the  seed  and  the 
soil  belong.  The  Brahmanas  have  rarely  a  parasava 
son  of  the  Sudra  class.  But  persons  of  the  royal 
class  (Kshatriyas)  that  is  labouring  under  a  curse 
and  is  gradually  perishing,  and  is  always  engaged 
in  warfare,  have  sometimes  these.  If  there  be 
neither  the  legitimate  son  nor  the  putrikaputra,  then 
they  may  have  sons  beginning  with  the  Kshetraja. 
These  eleven  sons  being  of  a  different  gotra  merely 
perpetuate  the  lineage  ;  all  of  them  perform  like 
a  slave  their  Sradha,  &c.  The  secretly-born 
son?*  the  maiden-born' son,  the  son  received  with 
a  pregnant  bride,  the  wife’s  son,  and  the  son  of 
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the  twice  married  woman,  these  five  the  wealthy 
Vaisyas  cannot  have,  for  fear  of  punishment 
from  the  king ;  they  may  have  all  the  rest.  The 
Sudras,  whose  occupation  is  service,  and  who  are 
maintained  by  others,  and  whose  bodies  are  under 
the  control  of  others,  can  have  no  son  anywhere  ; 
therefore  of  a  male  slave  and  a  female  slave  none 
but  a  slave  can  spring. 

Brahma-Purana,  cited  in  the-  Vira-Mitrodaya. 

trfar?:  *  % 

i 

The  niyoga*  *,  and  the  taking  as  sons  other 
than  the  Aurasha  and  the  Dattaka**,  are  prohibited 
in  the  Kali  age  by  the  wise. 

Aditya-Purana. 
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The  Adopted  and  Kritrima  Sons. 

The  custom  of  adoption  was  one  of  the 
ancient  customs  of  the  Indo-European  races.  In 
India  we  find,  that  Atri  Pra^apati,  one  of  the  most 
ancient  of  Rishis,  adopted,  and  so  did  the  famous 
Rishi  Viswamitra  of  the  Rig  Veda.  As  men¬ 
tioned  it\  the  last  chapter,  the  peculiar  doctrine  of  the 
great  necessity  of  having  sons  for  placing  upon  them 
the  several  temporal  and  spiritual  debts  of  a  man, 
which  prevailed  among  the  Aryan  races  at  a  time, 
was  the  prigin  of  the  custom  of  adopting  sons.  But 
the  adopted  son  seems  originally  to  have  occupied  a 
very  low  place  among  the  sons.  But  in  course  of 
time  the  immoral  practices  involved  in  getting  some 
of  these  sons  led  the  lawgivers  to  prohibit  all  the 
eleven  kinds  of  subsidiary  sons.  It  appears,  however, 
that  when  all  the  other  sons  fell  into ,  disuse,  the 
Dattaka  maintained  its  ground.  The  Kritrima  was 
also  recognized  in  some  provinces,  and  by  some 
of  the  commentators,  as  an  approved  kind  of  son. 
Parasara,  the  lawgiver  of  the  Kali-yuga,  recognises 
both  the  Dattaka  and  the  Kritima  sons. 

As  in  the  case  of  the  Kshetraja,  whose  place 
the  adopted  son  took,  the  son  of  the  brother  had  the 
preference  in  an  adoption,  failing  him  the  nearest 
Sagotra.  In  the  case  of  Kshetraja,  one  not  begotten 
by  the  nearest  Sapinda  or  by  a  Sagotra,  was, 
invalid.  It  was  similarly  not  allowable  to  take  one 
m-adoption  out  of  one’s  gotra.  All  the  commentators 
say,  that  the  adoption  of  another,  while  the  brother’s 
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son  is  available,  is  invalid.  The  reason  given 
by  the  Mitakshara  and  other  commentaries  for 
the  :  prohibition,  is,  that  a  nephew  is  a  son,  and  a‘ 
person  cannot  be  called  sonless  when  he  has  got  a* 
nephew.  Our  courts  have  held)  that  the  rule  was  only 
recommendatory.  It  must,  however,  be  said  in  favour 
of  this  opinion,  that  whatever  the  original  law  was, 
in  the  case  of  boys  being  available  from  one’s  own 
gotra,  long  established  custom  allowed  adoption 
from  another  gotra.  From  what  has  been  stated 
above,  it  will  appear  clear,  that  adoption  could  not 
have  its  origin  in  slavery,  as  mentioned  in  Babu 
Golap  Chandra  Sircar’s  learned  book  on  the  subject: 

Only,  a  person  without  a  son,  grandson  or 
great-grandson  could  adopt.  From  this  it  follows, 
that  there  cannot  be  two  adoptions  one  after  the 
other  or  simultaneously.  It  should,  however,  be 
mentioned  here,  that  in  early  times  a  man  could 
adopt,  even  if  he  had  a  son.  VisVamitra  had 
many  sons,  and  still  he  adopted  Sunahsepha,  and 
setting  aside  his  other  sons,  gave  him  the 
rights  of  the  eldest.*  Atri,  who  is  supposed  to  be 
the  first  Rishi  who  laid  down  the  law  of  adoption 
himself  adopted  Uttanapada,t  and  then  gave  many 
children  in  adoption  to  Aurva.  It  appears  also, 
that  a  daughter  could  be  adopted  in  ancient  times 
Kunti,  the  mother  of  the  Pandavas,  was  adopted, 
and  Santa,  daughter  of  Dasharatha,  was  adopted 
-by  Lomapada.  The  widow  could  adopt  only  with 
the ‘permission  of  the  husband. 


•  Aitareya  Brahman*,  VII.  13-18.  See  Muir's  Original  Sanscrit  Texts, 
Vol..l.  p.  355-358. 

t  aivrv  s’s+tr-’i:  i 
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The  ceremony  of  adoption  was  a  very  solemn 
one.  The  king  or  the  lord  of  the  village  had  to  be 
informed,  and  all  the  near  relations  had  to  be  invited. 
The  law  of  the  Romans  was  very  similar  in  this 
respect  in  considering  the  act  as  of  a  public  charac¬ 
ter.  The  similarity  of  ideas  is  further  shown  by 
the  maxim  of  Roman  Law,  “  adoptio  enim  naturam 
imitatur”  (  adoption  imitates  nature  ).  In  India, 
latterly  a  pleasant  fiction  grew  up,  that  the  son 
should  be  like  one’s  own  son.  This  fiction  is  not 
found  in  the  authoritative  Smritis.  It  had  its  origin 
in  a  book  attributed  to  Saunaka  and  in  certain 
passages  of  the  Kalika-Purana  of  doubtful 
authenticity.  The  boy  must  be  one  whose  in¬ 
itiatory  ceremonies  had  not  been  performed  in 
the  natural  family,  so  that  as  far  as  religious 
ceremonies  were  concerned  he  should  wholly 
belong  to  the  adopter’s  family.  The  ceremony  of 
Putresti  had  to  be  performed.  In  fact  every 
appearance  of  the  boy  being  the  son  of  the  body 
had  to  be  kept  up.  But  there  is  no  found¬ 
ation  for  this  in  the  other  Smitris.  The  restrictions 
as  to  the  age,  relationship,  and  the  previous  perfor¬ 
mance  of  ceremonies  are  founded  on  a  fiction  invent¬ 
ed  by  certain  modern  writers,  and  cannot  be  consi¬ 
dered  obligatory  except  in  the  sense  that  they  are 
sanctioned  by  custom.  It  should  be  mentioned  here, 
that  upon  the  authority  of  a  certain  text  of  Shakala 
the  daughter’s  son, the  sister’s  son,  and  the  mother’s 
sister’s  son  are  prohibited.  A  certain  text  of  Vriddha 
Gautama  prohibits  the  daughter’s  son.  But  as  these 
texts  are  not  cited  in  any  of  the  older  commentaries, 
their  authenticity  is  doubtful.  In  any  case  they 
were  never  considered  binding  by  the  Mitakshara, 
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the  Chandrika,  the  Saraswati-Vilasa,  the  Ratna- 
kara,  and  the  Dayabhaga.  The  prohibition  as  re¬ 
gards  the  daughter's  son  is  the  strangest  thing  that 
one  meets  in  the  history  of  Hindu  law.  The  dau¬ 
ghter’s  son  could  be  made  Putrikraputra  according 
to  all  the  lawgivers.  We  find,  therefore,  a  text  of 
Yama,  that  in  adopting  the  daughter’s  son  and  the 
brother’s  son  no  ceremonies  are  required.  This  is 
another  instance,  how  the  original  law  of  the  Hindus, 
which  was  a  very  natural  system,  has  been  made 
unnatural  and  unreasonable  by  the  pundits  and  judges 
who  interpreted  them. 

It  appears,  that  so  late  as  the  time  of  Medha- 
tithi,  sons  from  castes  other  than  that  of  the  adoptive 
father  could  be  adopted,  but,  as  the  rules  of  caste 
become  more  rigorous,  that  was  prohibited. 

We  next  come  to  the  question  :  Who  can  give 
in  adoption.*  The  father  had  the  disposal  of  the 
person  of  his  son  in  ancient  times.  The  right  was 
taken  away  by  express  injunction  of  the  lawgivers. 
The  gift  and  sale  of  sons  is  prohibited  in  the  Smri- 
tis.  Apastamba  forbade  adoption  of  sons.  But  at> 
adoption  became  a  recognized  practice  in  India,  i£ 
was  made  allowable  to  give  in  adoption  when  the 
parents  were  in  distress.  Giving  a  son  in  adoption  was 
very  unpopular  in  this  country, and  unless  in  extreme 
distress, no  respectable  parents  would  part  with  their 
sons.  Hence  in  times  gone  by,  it  was  very  difficult 
even  for  a  very  wealthy  man  to  get  a  child  for  adop¬ 
tion  from  any  respectable  family.  Most  adopted 
sons  had  to  be  purchased.  Now  the  times  are 
changed,  and  men  are  more  inclined  to  part  with 
their  sons  for  a  pecuniary  advantage  than  before. 

‘  Distress’,  in  the  text  of  Manu, means  the  poverty  of 
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the  parents  giving  in  adoption,  though  Apararka 
and  some  other  commentators  say,  it  means  the 
childlessness  of  the  adopter.  The  old.  idea  of  the 
nature  of  adoption  having  changed,  it  is  now  allow¬ 
able  to  give  in  adoption,  even  when  not  in  .  distress- 
The  father  alone  could  give  in  adoption,  and  the 
mother  with  the  permission  of  the  father.  As 
Yajnavalkya  and  Parasara  mention,  that  either  the 
father  or  the  mother  may  give,  the  rule  is,  that  after 
the  death  of  the  father,  the  mother  may  give  in  adop¬ 
tion  even  without  his  permission.  The  old  rule  of  the 
power  to  give  a  child  in  adoption  being  exercisable 
in  times  of  distress,  is  one  which  should  be  enforced 
in  these  modern  times  with  some  modification.  It 
would  be  very  hard,  if  a  mother  foolishly  gave  away 
a  son  in  adoption  to  a  poor  man,  depriving  him  of 
his  rights  in  paternal  property.  As  the  law  adminis¬ 
tered  stands,  it  may  lead  to  such  a  result. 

The  adopted  son  leaves  his  father’s  gotra  and 
cannot  take  his  estate, nor  does  he  offer  pinda  to  him. 
He  takes  the  gotra  and  the  wealth  of  the  adopter, 
arid  gives  the  pinda  to  him,  for  ‘the  pinda  follows 
the  gotra  and  the  wealth.’  But  notwithstanding  all 
y  the  make-believes  invented  by  Saunaka  and  others, 
he  never  takes  the  same  position  as  the  son,  with 
respect  to  the  observances  of  impurity  or  Sapinda- 
yship.  Sapinda  relationship  in  his  case  extends 
only  up  to  the  third  degree.  According  to  some 
authorities  there  can  never  be  Sapinda  relationship 
with  the  adopted  son.  The  rule  of  Sapindaship 
up  to  the  third  degree  in  the  adopter’s  family  is 
applicable  in  case  of  marriage  of  the  adopted  son. 
The  adopted  son  continues  to  be  the  Sapinda  of 
his  natural  parents,  and  the  prohibited  degrees 
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in  marriage  are  applicable,  as  if  he  had  not  been 
adopted. 

He  enters  the  gotra,  but  does  not  become  a 
Sapinda,  is  the  rule.  According  to  Harita  he  is 
not  even  a  kinsman.  It  is  difficult  to  see,  how  he 
could  be  the  heir  of  any  person  other  than  the  adop¬ 
ter.  We  have  already  seen  that  according  to  the 
rule  of  Gautama,  after  one’s  Sapindas,  the  Sapindas 
of  the  mother’s  father  are  heirs.  We  have  also  seen 
who  the  Bandhus  are.  There  is  no  warrant  in 
Hindu  law  for  the  proposition,  that  adopted  sons 
become  the  heirs  of  relations  of  the  adopting  family. 
The  Courts  have  held,  on  the  interpretation  of  the 
word  ‘Bandhu-Dayada’  as  meaning  heirs  to  kinsmen, 
invented  by  certain  ingenious  pandits,  against  the 
authority  of  all  the  commentators;  that  adopted  sons 
inherit  the  property  of  all  relatives  like  an  Aurasa 
son.  They  were,  not  aware  that  an  adopted  son 
cannot  even  be  a  Bhinnagotra  Sapinda  and  thus  a 
Bandhu,  according  to  the  widest  definition  given  to 
the  term.  I  refer  to  the  texts  in  the  preceeding 
chapter  bearing  on  the  question,  and  they  will  leave 
no  doubt  911  the  mind  of  the  reader  that  the  Courts 
have  gone  wrong  here.  It  should  be  observed  here, 
that  according  to  some  of  the  Rishis  the  adopted 
son  is  only  entitled  to  maintenance.  According  to  the 
Burmese  Manu  he  takes  equally  with  the  brothers.*. 

The  adoption  of  an  only  son  is  prohibited  by 
the  lawgivers.  The  commentators  are  unanimous, 
that  an  only  son  cannot  be  adopted.  By  certain 
fanciful  rules  of  intepretation,  some  modem  writers 
have  contended,  that  the  rule  is  a  recommendatory 
one.  Their  opinion  has  been  upheld  by  the  Privy 
*  See  Burmese  Menoo,  p.  283. 
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Council.  How  the  express  words  of  the  Smritis  and 
the  unanimous  opinion  of  the  commentators,  have 
been  overriden  on  the  strength  of  certain  rules  of  in¬ 
terpretation,  which  never  occurred  to  the  old  com¬ 
mentators  as  applicable  to  the  case,  will  always 
remain  one  of  the  curiosities  of  legal  literature.  It 
is  said  that  the  rule  is,  that  an  only  son  should  not 
be  given  or  taken  in  adoption,  but  the  rule  does  not 
say,  that  if  given  and  taken,  the  adoption  is  invalid. 

Under  the  old  Roman  law  no  adoption  could  take 
place,  until  proper  arrangements  had  been  made  for 
the  celebration  of  the  Sacra  or  the  performance  of 
the  sacrifices  and  ceremonies  in  honour  of  the  de¬ 
ceased  ancestors  of  the  natural  father  of  the  boy  to 
be  adopted.  Under  the  law  of  the  Rishis  an  only 
son  could  not  be  adopted  for  t-he  same  reason  ‘  for 
the  obsequies,  of  his  father  would  fail.’  The  commen¬ 
tators  make  the  matter  clear.  The  Vira-Mitrodaya 
in  the  chapter  on  gifts,  a  chapter  not  translated 
by  Babu  Golap  Chandra  Sircar  and  to  which 
his  attention  had  not  apparently  been  drawn,  takes 
the  trouble  of  refuting  the  position  that  such  gift 
is  only  immoral.  So  do  the  Smriti-Chandnka,  the 
Parasara  Madhava  and  the  Vivada  Chintamony 
in  the  chapter  on  gifts  which  deals  also  with  the 
mode  of  gift  of  sons.  They  quote  the  texts  of 
Manu  (  which  will  be  found  in  this  chapter  )  laying 
down,  that  those  that  receive  a  thing  which  should 
not  be  given,  commit  an  act  of  theft,  and  should 
be  punished  accordingly,  and  sum  up  the  argu¬ 
ment  by  saying,  that  such  gift  and  acceptance 
are  wholly  invalid  and  ineffectual.  The  Privy 
Council,  acting  on  the  opinion  of  Babu  Golap 
Chandra  Sircar,  the  late  Mr.  Mandlik,  and  some 
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European  savants  came  to  the  conclusion  that'  the 
word  may  mean  a  thing  the  gift  of  which  is  : 
either  immoral  or  invalid.  Unfortunately  none  of.  these 
authorities  had  considered  the  chapter  on 
of  the  Smritis,  and  apparently  not  cared  to  read  the 
commentaries  on  that  chapter,  as  they  are  not  trans¬ 
lated.  The  words  (Deya)  and  ^  (Adeya)  have 
got  a  technical  meaning,  according  to  the  Smritis  and 
allthe  commentators.  Deya  is  defined  in  that  chapter,; 
and  so  is  Adeya.  There  is  no  room  for  speculation  or 
the  supposed  rules  of  interpretation  in  ascertaining 
the  meaning  of  the  word  Adeya.  The  Vira-Mitro- 
daya,  the  Dattaka-Mimansa,  and  other  commenta¬ 
ries  expressly  say,  that  in  the  Smritis  where  a  son 
is  declared  Adeya  it  means  an  only  son.  It  is 
quite  clear,  that  according  to  the  Smritis  and 
the  commentators  the  gift  of  a  thing  .  which  is 
Adeya  ( )  is  simply  invalid.  The  eldest  son 
should  not  be  given  in  adoption  is  the  opinion  of  the 
commentators,  based  upon  a  text  whose  authorship 
is  unknown.  If  that  is  a  genuine  text,  as  it  probably 
is,  the  adoption  of  the  eldest  son  is  also  immoral  if 
not  invalid,  according  to  Hindu  law.  But  it  should, 
be.  observed,  the  commentators  in  the  chapter  on 
gifts  mention  only,  that  the  gift  of  an  only  son  is 
invalid,  and  do  not  say,  that  the  gift  of  an  eldest  son 
is  so.  They  say,  that  the  prohibition  in  the  latter 
case  affects  only  the  giver.* 

'  *  It  is  said  by  the  learned  advocates  of  the  adoption  of  an 
only  son,  that  the  commentators  do  not  expressly  say,  that  the  adoption 
of  an  onl>  son  is  invalid.  The  Smriti-Chandrika,  dealing  with  the  question 
of  adoption,  says,  it  is  dealt  with  in  the  chapter  on  gifts.  There,  after 
having  laid  down  that  it  is  Adeya':(^)  and  cannot  be  given  or  taken,  . it 
deals  with  the  effect  of  the  gift  of  things  that  are  Adeya.  It  says,  that  in 
Narada,  Adalta  means  and  includes  Adeya  ( ) 
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As  to  the  age  of  a  boy  to  be  adopted,  there  is  no 
restriction  mentioned  in  the  Smritis.  A  passage  of  the 
Kalika-purana  is, however,  cited  to  show  that  after  the 
ceremony  of  tonsure  had  been  performed,  there  can 
be  no  adoption.  The  authenticity  of  the  text  is  very 
doubtful,  and  it  would  not  be  wise  to  hold,  that  it  lay. 
down  the  true  Hindu  law  on  the  subject. 

As  regards  the  ceremonies  necessary  for  adop¬ 
tion,  they  are  mentioned  by  Baudhayana  and 
Saunaka.  The  Homa  is  necessary  for  the  three 

and  therefore  “  the  king  should  cause  -.the  thing  given  to-be  returned  ;  this  is 
meant  by  the  mention  of  the  words  Adatta  adeya.  By  the  gift  of  what  isAdatta 
or  what  is  Adeya,  the  gift  does  not  take  effect,  and  there  is  no  accrual  of  the 
right  of  another  ( i.e.  the  donee  )"-:?!  vdcRTtRlutluff  fa  ♦tUfarai  <*1*11 

The  Vira-Mitrodaya  follows  the  Smriti-Chandrika.and  very  nearly  repeats 
what  it  says.  According  to  it  a  thing  that  is  Adeya,  if  given,  must  be  return 
ed,’  and  the  gift  of  it  is  ineffectual,  and  passes  no  property  to  the  donee 
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twice-born  castes.  The  Smritis  db  not  Speak  of  the 
Sudras.  They  cannot'  perform  the  Homa,  and  in 
an  adoption  by  them  the  Homa  connot  be  necess¬ 
ary,  giving  and  taking  being  only  necessary  in 
their  case.  Giving  with  libation"  of  water  and 
acceptance  are  necessary  in  all  cases.  :  ' 

When  a  son  has  been  adopted  against:  the 
rules,  or  without  the  necessary  cremonies,  he  is 
entitled  to  get  the  cost  of  marriage  from  the  adop¬ 
tive  father,  but  cannot  inherit  his  property.  He 
continues  to  be  the  son  of  his  natural  father  and  his 
,heir.  Decisions  to  a  contrary  effect  are  not  accotdr 
ing  to  Hindu  law,  and  make  it  seem  unreasonable 
and  cruel,  which  it  certainly  is  not. 

The. question  as  to  what  portion  of  the:  inherit¬ 
ance  the  adopted  son  is  entitled  to,  if  an  Aurasa  son 
is  born  after  adoption,  is  not  free  from  difficulty. 
According  to  Apastamba,  Vfihaspati,  and :  Harita, 
the  adopted  son  is  only  entitled  to  maintenance. 
The  Kshetraja  only  could  get  a  sixth  or  fifth  of  the 
inheritance.  According  to  Vasistha' and  Baudha- 
yana  he  gets  a  fourth  part  The  difficulty  has 
arisen  on  account  of  a  text  of  Katyayana  which  is 
differently  read  by  different  commentators.  But  as  the 
Mitakshara,  the  Parasara-Madhava,  and  the  Parijata 
read  one-fourth,  probably  that  is  the  correct  reading. 
.But  it  should  be  mentioned,  that  there  is  a  text  of 
Devala,:  giving  the  adopted  son  a  third  .share. 
.  However,  as  the  law  of  adoption  is  mainly  based  on 
the  authority  of  Vasistha  and  Baudhayana,  the  rule 
of  one  fourth  is  the  true  rule.  The  Saraswati-Vilasa 
citing  a  text  to  the  effect  that  the  adopted  son 
takes  a  fifth  share,  interprets  the  texts  of  Baudhay¬ 
ana  and  Vasistha,  as  meaning  that  the  adopted  SOn.’s 
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share  is  one  fourth  that  of  the  Aurasa  son.  That 
seems  to  be  the  correct  interpretation.  Having 
regard  to  the  text  of  Manu,  giving  the  Kshetraja 
only  a  fifth  share,  probably  that  was  the  old  rule. 
The  Burmese  Manu  also  gives  the  adopted  son 
only  a  fifth  share.  This  divergence  only  shows, 
that  the  adopted  son,  having  been  prohibited  by 
Apastamba,  had  fallen  into  disuse,  and  the  law  on  the 
-subject  consequently  fell  into  some  confusion. 

Now  we  go  to  the  commentators.  According 
to  Medhatithi  a  boy  of  a  different .  caste  may  be 
adopted.  He  is  of  the  same  opinion  as  Vrihaspati, 
that  the  substituted  sons  "cannot  confer  the  same 
benefit  as  the  Aurasa  son"  and  are  only  entitled  to 
maintenance  when  there  is  an  Aurasa  son.  Accord¬ 
ing  to  the  Kalpataru  also,  one  of  a  different  caste 
may  be  adopted. 

The  law  of  adoption  as  contained  in  the  Mita- 
kshara  is  as  follows  :  The  father,  or  the  mother  with 
the  consent  of  the  father,  or  when  the  father  is 
-dead  or  gone  to  a  distant  country,  may  give  a  boy 
in  adoption.  No  restriction  as  to  age  is  mentioned. 
No  mention  is  made  of  the  power  of  the  widow  to 
adopt.  The  boy  should  not  be  given  away,  except 
in  distress.  The  prohibition  only  affects  the  giver. 
An  only  son  should  not  be  given  nor  taken.  When 
there  are  many  sons  the  eldest  should  not  be 
.given.  The  mode  of  adoption  is  as  follows  : — 
“A  person  being  about  to  adopt  a  son  should 
take  an  unremote  kinsman  or  the  near  relation  of  a 
-kinsman,  having  convened  his  kindred  and  an¬ 
nounced  his  intention  to  the  king,  having  offered  a 
burnt  offering  with  recitation  of  holy  words,  in  the 
middle  o.f  his  dwelling.  ”  The  adoption  of  one  very 
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distant  by  country  and  language  is  forbidden.  The 
same  ceremonial  applies  in  the  case  of  Kritrima  sons. 
When  there  is  a  brother’s  son,  he  should  be  adopted, 
•if  available,  and  no  other,  as  a  man  having  a 
nephew  is  a  man  with  a  son.  When  there  is  an 
afterborn  son,  the  adopted  son  takes  a  fourth  part. 
The  adopted  son  is  both  heir  and  kinsman.  The 
Mitakshara  says  no  more. 

The  Saraswati-Vilasa  follows  the  Mitakshara, 
excepting  that  it  says,  that  when  there  is  an  after- 
born  son  the  adopted  son  takes  a  fifth  share. 

The  Smriti-Chandrika  says,  that  all  subsidiary 
sons  except  the  adopted  son  are  prohibited  in  the 
Kali-yuga.  The  gift  of  the  son  must  be  made  with 
a  libation  of  water.  The  adopted  son  must  be  of 
the  same  caste  with  the  adopter.  He  cannot  claim 
the  gotra  or  the  estate  of  his  natural  father.  He 
takes  the  gotra  and  estate  of  the  adopter.  He  takes 
a  fourth  of  the  estate  when  there  is  an  afterborn  son. 
When  there  is  a  brother’s  son,  there  cannot  be  adop¬ 
tion  of  another.  When  there  are  several  brothers, 
and  some  have  Aurasa  sons  and  some  adopted  sons, 
the  partition  is  according  to  their  respective  fathers. 

The  Mayukha  lays  down,  that  a  female  can 
not  be  adopted ;  the  prohibition  not  to  give  in 
adoption  the  eldest,  affects  only  the  giver ;  daughter’s 
and  sister’s  sons  cannot  be  adopted  except  by 
Sudras.  A  widow  can  adopt  with  the  permission 
of  the  husband  in  his  lifetime,  and  after  his  death, 
even  without  such  permission,  but  with  the  assent  of 
her  father  or  her  kinsmen.  A  Sapinda,  as  near  as 
possible,  should  be  adopted.  Even  a  man  married 
and  having  a  son,  may  be  adopted,  if  he  be  of  the 
same  gotra.  The  prohibition  as  to  adopting  one 


whose  tonsure  has  been  performed  mentioned  in  the 
Kalika-purana  relates  to  persons  of  a  different  gotra. 
When  there  is  an  afterborn  son,  the  adopted  son 
takes  a  fourth  of  what  the  former  takes.  Accord¬ 
ing  to  the  Mayukha,  “  the  Sapinda  relationship 
of  the  simple  adopted  son  extends  in  his  adop¬ 
tive  father’s  family  to  seven  degrees  on  the  father’s 
side  and  five  degrees  on  the  mother’s  side”  for  the 
purposes  of  marriage. 

According  to  the  Vivada-Chintamani,  the 
widow  can  never  adopt.  When  there  is  an  afterborn 
son  the  adopted  son  takes  a  fourth  share  only 
when  the  former  is  ‘  void  of  good  qualities  ;’  other¬ 
wise  he  is  only  entitled  to  maintenance.  An  only 
son  cannot  be  adopted. 

The  Dayabhaga  says,  that  when  there  is  an  . 
afterborn  son  the  adopted  son  takes  a  third  share. 

Shulapani  says,  that  when  there  is  a  brother’s 
son,  the  subsidiary  sons  are  not  heirs.* 

Nanda  Pandita  in  the  Keshava-Vaijayanti  says, 
that  a  woman  cannot  give  or  take  in  adoption 
without  the  permission  of  the  husband;  in  distress, 
means  in  famine,  &c  ;  except  in  distress  the  giving 
of  the  son  is  prohibited.  When  there  is  a  son  there 
can  be  no  adoption,  nor  is  an  only  son  an  object  of 
gift,  nor  the  eldest  son  ;  Baudhudayada  means  the 
heir  of  sonless  paternal  uncles  and  the  like.f 
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j;  We  next  come  to  the  Dattaka-Mimansa  and  ;he 

j  Dattaka-Chandrika.  These  two  treatises  were  tran- 
;  slated  and  published  by  Mr.  Sutherland  in  1821. 

!  As  the  lawyers  of  those  times  knew  little  of  original 

;i  books  on  Hindu  Law,  these  two  books,  being  the 

only.  two. translated  books  on  adoption,  came  soon 
to  be  recognized  as  of  paramount  authority  in  India. 
The  Dattaka-Mimansa  by  one  Nanda:  Pandita, 
though  little  known  in  Benares  and  unknown  in 
Bombay,  is  considered  as  laying  down  the  law  in  all 
the  provinces  governed  by  the  Mitakshara,  ex¬ 
cepting  Madras.  Bengal  and  Madras  are  supposed 
to  be  governed  by  the  Dattaka-Chandrika.  The 
latter  book  is  generally  supposed  to  have  been 
fabricated  by  a  Pundit  named  Raghumani  to  help 
the  plaintiff  in  the  famous  case  of.  Gopee  Krista  vs. 
I  Radhakant. ,  .  The  first  And  last  letters  of  the  two 
1  last  lines  of  the  book  if  taken  together  read 

and  that  is  supposed  to  be  the  name  of  the 
author:.  The  author,  however,  calls  himself  Kuvera, 
and  describes  himself  as  the  author  of  the  Chandrika. 
From  this  latter  fact,  though  there  are  several  Chan- 
drikas,  the  book  is  supposed  to  be  the  work  of  the 
author  of  the  famous  Smriti-Chandrika  of  the  sou¬ 
thern  Presidency,  and  thus  of  paramount  authority  in 
that  Presidency.  The  author .  of  the  .  Smriti-Chan¬ 
drika  who  says,  a  Kritrima  son  is  not  allowable,  and 
that  the  adopted  son  when  there  is  an  afterborp 
son  takes  only  a  fourth  part,  cannot  be  the  author 
of :  the'  Dattaka-Chandrika  which  lays  down  the 
contrary  in  the  first  case  and. a  different  rule  in 
the-second  case.  Mr.  Sutherland  coolly  substitutes 
Devanda  Bhatta  for  Kuvera  in  the  concluding  para¬ 
graph,  and  in  a  note  says  :  “The  printed  copy  as 
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well  as  the  manuscript  read  Kuvera.  As,  however, 
the  author  avows  himself  to  be  the  writer  of  the 
Sinriti-Chandrika,  which  is  known  as  the  production 
of  Devanda  Bhatta,  the  name  has  been  substituted.” 
The  assurance  of  Mr.  Sutherland  is  suprising,  but 
what  is  more  suprising  is,  that  his  statement  was 
accepted,  and  the  book  considered  of  paramount 
authority  in  Madras  (where  it  was  unknown)  and 
in  Bengal. 

The  Dattaka-Mimansa  lays  down  the  following 
rules  : — 

(1)  Only  a  man  without  a  son,  grandson  and 
great-grandson  can  adopt. 

(2)  A  widow  cannot  adopt. 

(3)  The  Kritrima  son  is  recognized  as  included 
within  the  term  son  given. 

(4)  A  soft  should  be  adopted  from  the  gotra  of 
the  adopter,  and  failing  such,  from  a  different  gotra. 

(5)  One  of  a  different  caste  cannot  be  adopted. 

(6)  Among  Sapindas,  if  there  is  a  brother’s 
son  he  should  be  adopted  even  though  he  be  the 
only  son  of  his  father.  When  a  brother’s  son  can 
possibly  be  adopted,  the  adoption  of  another  is 
forbidden. 

(7)  A  sister’s  son  and  a  daughter’s  son  can 
be  adopted  by  a  Sudra. 

(8)  A  daughter’s  son,  a  sister’s  son  and  a 
mother’s  sister’s  son  cannot  be  adopted  by  one  of  a 
regenerate  class. 

(9)  An  only  son  cannot  be  given,  being  in¬ 
alienable  according  to  the  texts,  which  by  the  word 
son  mean  an  only  son  where  the  son  is  mentioned 
among  inalienable  things,  and  since  “the  word  gift 
means  the  establishment  of  another’s  property: 
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after  the  extinction  of  one’s  own,”  an  only  son  can¬ 
not  be  taken  also. 

(10)  A  boy  whose  Chudakaran  ceremony,  has 
been  performed,  or  who  is  more  than  five  years  old, 
cannot  be  adopted  by  one  of  a  regenerate  class. 
If. he  is  so  adopted  he  becomes  a  Dwyamusyavana. 

(n)  When  there  is  a  legitimate  son,  an  adopted 
son  cannot  inherit  a  kingdom.  In  other  cases,  he 
gets  only  a  fourth'  part  in  competition  with  a  legiti¬ 
mate  son. 

(12)  "The  filial  relations  of  adopted  sons  is 
occasioned  only  by  the  (proper)  ceremonies.  If  gift, 
acceptance,  a  burnt  sacrifice,  and  so  forth  should 
either  be  wanting,  the  filial  relation  even. fails.” 
The  ceremonies  must  be  performed  in  case  of 
Kritrima  sons  also.  The  marriage  only,  of  one 
adopted  without  the  proper  ceremonies,  should  be 
performed,  but  he  has  no  rights  of  irih  eritance. 

(13)  The  adopted  son  cannot  inherit  his 
natural  father’s  or  natural  mother’s  father’s  property. 

(14)  A  daughter  may  be  adopted. 

(15)  A  boy  may  be  given  in  adoption  by  a 
woman  with  the  assent  of  her  husband,  and  without 
his  assent,  if  he  is  dead. 

(16)  An  adopted  son  retains  the  Sapinda 
relationship  in  his  natural  family  which  extends 
to  seven  degrees  in  the  father’s  and  five  degrees 
on  the  mother’s  side.  He  only  gets  the  gotra  of 
the  adoptive  father.  But  as  Sapinda  relationship  is 
of  two  kinds,  one  based  on  consanguinity  and  the 
other  on  the  capacity  to  perform  Sraddhas,  the 
adopted  son  gets  the  Sapindaship  in  the  latter  sense 
with  the  adoptive  father  and  mother,  and  that  ex¬ 
tends  only  to  three  degrees. 

‘65 


The  Dattaka-Chandrika  follows  the  Dattaka- 
Mimansa  so  closely  that  one  cannot  help  thinking 
that  the  author  had  that  book  as  the  model  before 
him.  It  agrees  with  the  Dattaka-Mimansa  except¬ 
ing  that  it  lays,  down  : 

(1)  That  a  widow  may  adopt  with  the  assent  of 
her  husband. 

(2)  A  boy  may  be  adopted  till  he  is  invested 
with  the  sacred  thread  in  the  case  of  the.  regenerate 
classes,  and  till  he  is  married  in  case  of  Sudras. 

(3)  That  the  adopted  son  presents  oblations  to 
the  adoptive  mother  and  her  ancestors,  (the  Dattaka- 
Mimansa  also  is  of  the  same  opinion). 

(4-)  The  adopted  son  takes  a  third  part  of  the 
inheritance  when  there  is  an  afterborn  son. 

(5)  In  case  of  Sudras  the  adopted  son  takes 
equally  with  an  afterborn  son  (  this  is  the  dictum  for ' 
which,  it  is  generally  believed  that,  the  book  was 
composed.) 

(6)  The  adopted  son  of  one  excluded  from  inheri¬ 
tance  does  not  take  a  share  of  the  family  property. 

(7)  In  case  of  partition,  a  grandson,  if  adopted, 
takes  only  such  share,  as  his  father,  if  he  were  himself 
an  adopted  son,  would  take. 

(8)  By  agreement  a  boy  may  be  a  son  of  two 
fathers. 

(9)  Both  the  Dattaka-Mimansa  and  the  Dattaka- 
Chandrika  say,  that  a  son  can  be  adopted  in  the 
Dwyamusyayana  form. 

The  Dattaka-Chandrika  and  the  Dattaka- 
Mimansa  both  give  the  astounding  interpretation 
on  the  words  “  reflection  of  a  son”  as  meaning  “  the 
capability  to  have  been  begotten  by  the  adopter 
through  appointment,  and  so  forth.” 
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According  to  Jagannatha,  a  boy  whose  age 
exceeds  five  years  and  whose  tonsure  has  been 
performed  cannot  be  adopted.  The  adoption  of  an 
only  son  is  only  immoral. 

Balambhatta  says,  that  in  giving  a  son  in  adop¬ 
tion  the  assent  of  the  mother  is  necessary,  and  that 
a  wife  may  give  in  adoption  without  the  assent  of 
the  husband  if  the  distress  is  urgent. 

The  Vira-Mitrodaya  and  Balambhatta  say,  that 
a  widow  may  adopt  if  she  has  got  the  authority  of 
her  husband.  The  Vira-Mitrodaya  also  says,  that 
one  having  a  stepson  cannot  adopt,  except  with  the 
permission  of  the  husband. 

We  next  come  to  the  law  as  settled  by  the 
decisions  of  our  Courts.  We  have  already  seen 
that  the  text  of  Atri  says,  that  the  sonless  man 
should  adopt  a  son.  That  was  clearly  an  injunction 
upon  the  sonless  man,  and  an  enabling  rule. 

However  that  might  be,  adoption  was  practi¬ 
cally  forbidden  for  some  time,  and  revived  in  rather 
recent  times  by  the  commentators,  and  it  is  the 
law  as  laid  down  by  them,  by  which  Hindus  are  now 
supposed  to  be  guided.  The  authority  of  the  Dattaka- 
Chandrika  for  Bengal  and  Madras,  and  the  Dattaka- 
Mimansa  for  the  rest  of  India,  books  admittedly  very 
modern  and  probably  composed  for  furthering  the 
interests  of  particular  individuals,  has  been  recognis¬ 
ed  as  paramount  in  matters  of  adoption.  (1)  Now, 
according  to  the  commentators  and  text  writers,  a 
man  without  a  son,  grandson ,  or  a  great-grandson 
can  only  adopt.  There  is  no  reported  case  confirm- 

(I)  Rungama  e,  Atehrna,  4  Moore  1.  See  n  Moore, ‘417.  '26 

I.  A.  161. 


ing  the  rule,  but  inasmuch  as  that  is  the  opinion  of 
Mr.  Mayne,  Dr.  Siromani,  Babu  Golap  Chundra 
Sircar,  and  other  writers,  there  is  no  doubt  that  the 
rule  will  be  followed,  if  a  case  arises.  It  has  been 
held,  that  a  person,  having  an  adopted  son  living, 
cannot  adopt  again,  (i)  A  man,  having  a  disquali¬ 
fied  son,  or  a  son  outcaste  on  account  of  a  heinous 
offence  or  change  of  religion,  can  adopt.  But  as 
long  as  a  man  has  no  son  capable  of  inheriting  his 
property,'  there  is  no  reason  why  he.  should  not  be 
able  to  adopt.  The  observations  of  the  Dattaka- 
Mimansa,  II.  62,  go  to  support  this  view. 

It  has  also  been  held,  that  an  adoption  by  a 
man  while  his  wife  is  pregnant  is  valid.  (2) 

But  whether  a  man,  having  a  brother’s  son, 
can  adopt,  is  a  question  of  some  difficulty.  There 
is  no  doubt,  that,  according  to  the  Mitakshara, 
the  Vira-Mitrodaya,  the  Dattaka-Mimansa„  and 
the  Dattaka-Chandrika,  he  cannot  adopt.  Such  an 
adoption  stands  on  the  same  footing  as  an  adop¬ 
tion  by  a  person  having  a  natural-born  son,  and 
is  not  only  immoral  but  invalid  according  to  all  the 
Hindu  writers.  But  the  Privy  Council  have  held, 
that  the  rule  is  only  recommendatory,  and  that  such 
an  adoption  is  not  invalid.  (3) 

It  has  been  held,  that  an  unmarried  man  can 
adopt,  (4)  and  if  so,  a  man  can  adopt  without  the 
concurrence  of  his  wife.  (5)  So  also  can  a  minor 

(1)  Rungama  v.  Atchma,  4  Moore  1.  See  12  Moore,  437.  26  I.  A  ife:. 

(2)  Hanmant  Ram  Chunder  v.  Bhimacharya,  12  Bom.  105.  Nagabhu- 
sanam  v.  Sheshamgaru,  3  Mad.  180. 

(3)  Wooma  Daee  v.  Gocoolanund,  3  Cal.  587.  See  Dattaka-Chandrika 
I,  20,  Dattaka-Mimansa,  II,  67. 

(4)  Gopal  Anant  «,  Narayan  Gonesh,  12  Bom.  329.  (2a)  See  4  Moore  .1. 
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who  haS  attained  years  of  discretion,  (i)  The  Privy 
Council  have  held,  that  a  minor  of  the  age  of  15  or 
16  can  give  a  valid  permission  to  his  wife  to  adopt. (2) 
Mr.  Mayne  has  interpreted  the  judgment  of  Mr. 
Justice  Mitter  on  this  matter  to  hold,  that  a  boy 
between  the  years  of  10  and  16  can  adopt.  But  the 
act  of  taking  in  adoption  is  not  only  a  religious  act 
but  a  legal  transaction  and  one  who  has  not 

attained  the  sixteenth  year  is  incapable  of  validly 
entering  into  such  a  transaction  under  the  Hindu 
Law.  (  See  P.  352,  Narada  XIII.  32 — 36).  The 
legislature  has  recognised  the  power  of  a  minor 
ward  to  adopt,  or  to  give  permission  to  adopt, 
but  has  declared  an  adoption  made  or  permission 
given  without  the  consent  of  the  Lieutenant 
Governor,  given  either  before  or  after,  to  be  in¬ 
valid.  (3)  In  Bombay,  however,  it  has  been  held,  that 
the  Government  alone,  and  no  other  person,  can  call 
an  adoption  into  question  on  this  ground.  (4)  A 
lunatic  or  an  idiot  cannot  adopt,  nor  a  dying  man,  or 
a  man  dangerously  ill,  whose  mind  is  in  a  disturbed 
condition.  (5) 

There  is  no  case  whether  a  blind  man,  deaf, 
mute,  or  a  pangu,  or  a  leper  can  adopt.  In  Bengal 
a  Sudra  leper  may  adopt.  (6)  The  judges  say  ; — 


(1)  Rajendra  Narayan  v.  Saradn  Sunderi  Debi,  15  W.  R.  548.  Pate 
Vandravon  v.  Mam  Lai,  15  Bom.  565. 

(2)  Jarmma  Dasya.  *.  Bama  Sunderi  Dasya,  r  Cal.  289. 

(3)  Sec.  6x,  Act  9  ol  1879.  It  is  the  same  in  Madras  and  Bombay, 
Sec.  23,  Mad.  Reg.  5.,  See.  74,  Act  35  of  1858.  Sec,  6,  Cl.  2  of  Act  2  of 
1863,  Bombay, 

(4)  Vasudevanant  v.  Ram  Krishna,  2  Bom.  529. 

(5)  Tayammaul  v.  Sashachaiia,  10  Moore,  429.  Bullubh  Kant  r, 
Kissen  Prea,  6  Sei.  Rep.  270. 

(6)  Sukumary  v.  Ananta,  28  Cal.  168. 
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“  The  law  appears  to  be  that  a  leper  cannot  perform 
any  religious  ceremony,  but  as  no  such  ceremonies  are 
necessary  for  an  adoption  among  Sudras,  a  ‘Sudra 
leper  may  adopt  a  child  by  purely  civil  rites.  But  if 
religious  cremonies  are  necessary  for  adoption  it  is 
difficult  to  see  how  persons  who  are  incompetent  to 
perform  religious  ceremonies  can  adopt.  In  the 
Punjab  it  is  said,  that  such  persons  can  adopt,  (i) 
In  an  old  case,  cited  by  Mr.  MacNaghten,  it  was 
held,  that  a  leper,  after  performing  the  necessary 
expiatory  ceremonies  can  adopt.  (2)  The  Calcutta 
High  Court  in  a  later  case  held,  that  a  widow  living 
in  concubinage  could  not  validly  perform  religious 
ceremonies,  and  could  not  thus  adopt.  (3)  In  Bom¬ 
bay  non-performance  of  the  expiatory  ceremonies  was 
considered  as  a  mere  matter  of  religion,  which  was 
not  of  the  essence  of  the  adoption.  (4) 

It  is  a  question  of  some  difficulty  whether  an 
agreement  not  to  adopt  is  valid.  In  a  case  where  an 
agreement  of  this  kind  between  two  brothers  was 
sought  to  be  enforced  against  the  son  of  one,  the 
Privy  Council  made  these  observations  :  It  is  un¬ 
necessary  for  their  Lordships  to  determine  whether 
that  agreement  was  or  was  not  binding  between  the 
parties  who  made  it.  It  is  clear  that  the  father  of 
Gangadhar  could  not  bind  his  son,  who  was  then  in 


(1)  Punjab  Customary  Laws,  II.  154. 

(2)  MacNaghten’s  Hindu  Law,  Vol.  II,  p,  201,  Case  No.  ii. 

(3)  Shyam  Lai  v,  Saudamini,  5  B.  L.  R.  362.  See  22  Cal.  347. 

(4)  Laksmibai  v.  Ram  Chandra,  22  Bom.  590.  Ravji  Vinayaka  v. 
Laksmibai,  11  Bom.  381.'  See  Ramalinga  v.  Sadasiva,  9  Moore,  506,  where 
the  question,  whether  a  person  within  the  period  of  impurity  could  adopt. 
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existence,  not  to  adopt,  or  legally  stipulate,  that 
if  he  should  adopt,  the  son  so  adopted  should  not 
inherit.  The  words  are  : — "In  case  of  the  failure  of 
the  self-begotten  male  issue.”  These  words  meant  an 
indefinite  failure  of  issue,  and  that  an  adopted  son 
should  not  ever  take  by  descent  from  his  father.  It 
appears  to  their  Lordships,  that  that  would  be  entirely 
altering  the  law  of  descent,  and  contrary  to  the  prin¬ 
ciple  laid  .  down  in  the  Tagore  case.”  (1)  It  Ija^ 
been  held  in  Bombay,  that  contracts  in  restraint  of 
adoption  are  void.  (2) 

We  next  come  to  adoptions  by  widows.  In 
Bengal  and  northern  India  it  has  been  held,  that  a 
widow  cannot  adopt  without  the  express  permission 
of  her  husband,  (3)  notwithstanding  the  rule  of  the 
Dattaka-Chandrika,  that  permission  may  be  pre¬ 
sumed  where  no  prohibition  is  proved. 

Under  the  Mithila  Law  we  have  already  seen 
that  a  widow  cannot  adopt  at  all.  (4) 

In  Bombay  it  has  been  held,  that  the  widow'  of 
an  unseparated  coparcener  can  adopt  when  she  is 
authorized  by  her  husband,  and  also  without 
such  authority  if  all  the  other  coparceners  w'ho 
would  be  divested  by  such  adoption  consent.  (5) 
But  when  the  husband  is  separate,  the  widow'  can 


(1)  Suryia  Ram  i>.  the  Raja  of  Pittapore,  9  Mad.  499. 

(3)  Rambhat  v.  Lakshman,  5  Bom.  630.  Assur  Purshottam  v. 
Ratanbai,  13  Bom.  56.  See  5  Bom.  635. 

(3)  Jamoona  Dasi  v.  Bama  Sunderi,  1  Cal.  .289.  Raja  Haimun  r. 
Komar  Ghanesham,  5  W.  R.  69,  P.  C.  Tulsi  Ram  v.  Behary  La),  12  All. 
328,  F.B.  See  14  Cal.  401. 

(4)  Jairam  v.  Musandhami,  5  S.  D.  3. 

(5)  Ramji  *.  Ghaman,  6  Bom.  428,  F.  B.  Gopal  Balkrishna  v. 
Vishnu,  23  Bom.  350. 
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adopt  without  express  authority,  when  there  is  no 
prohibition,  (i)  If  the  husband,  though  joint,  had 
separate  property,  a  son  adopted  without  authority 
or  the  consent  of  the  coparceners,  can,  under  the 
above  rules,  take  only  the  separate  property. 

}  In  Madras  and  Bombay  a  peculiar  law  has 
been  established  by  the  judges  on  account  of  a 
strange  misconception  of  the  Hindu  law  of  adop¬ 
tion.  The  learned  judges  in  Madras  held,  that  “the 
law  of  adoption  was  founded  on,  and  was  a  develop¬ 
ment  from,  the  old  principle  of  actual  begetting  by 
a  brother  or  Sapinda,”  and  that,  therefore,  a  widow 
could  adopt  with  the  assent  of  the  majority  of  the 
Sapindas.  Strictly  speaking,  the  judges  said,  under 
the  Hindu  law  “the  assent  of  any  one  of  the  Sapin¬ 
das  will  suffice.”  If,  however,  the  Sapindas  are  by  a 
fanciful,  rather  than  a  solid  analogy,  to  be  treated 
as  a  judicial  person,  in  which  the  whole  authority 
of  the  husband  is  to  be  vested,  it.  would  be  contrary 
to  sound  jurisprudence  to  treat  the  assent  of  every 
individual  member  necessary.  On  the  contrary,  the 
will  of  the  majority  of-individual  members  must  be 
taken  as  the  will  of  the  body,  in  any  matter  not 
manifestly  repugnant  to  the  purpose  for  which  the 
body  was  created.”  The  Privy  Council  confirmed 
the  actual  decision,  but  based  their  judgment  on 
precedent,  and  upon  the  principle  mentioned  below. 
They  said  :  “The  power  to  adopt,  when  not  actually 
given  by  the  husband,  can  only  be  exercised  when  a 
foundation  is  laid  for  it  in  the  otherwise  neglected 
duty,  as  understood  by  Hindus.  Their  Lordships 
do  not  think,  there  is  any  ground  for  saying,  that  the 


(I)  Ru 


li  v.  Radhabai,  5  Bom.  H.C.  181. 
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consent  of  every  kinsman,  however  remote,  is  essen¬ 
tial.  The  assent  of  kinsmen  seems  to  be  required  by 
reason  of  the  presumed  incapacity  of  women  for 
independence  rather  than  the  necessity  of  procuring 
the  consent  of  all  those  whose  possible  and  rever¬ 
sionary  interest  in  the  estate  would  be  defeated  by , 
the  adoption.  In  such  a  case,  therefore,  their  Lord- 
ships  think,  that  the  consent  of  the  father-in-law  to 
whom  the  law  points  as  the  natural  guardian  and 
‘venerable  protector’  of  the  widow,  would  be  suffi¬ 
cient.  It  is  not  easy  to  lay  down  an  inflexible  rule 
for  the  case  in  which  no  father-in-law  is  in  exist¬ 
ence.  Every  such  case  must  depend  on  the  circum¬ 
stances  of  the  family.  All  that  can  be-  said  is,  that 
there  should  be  such  evidence  of  the  assent  of  kins¬ 
men  as  suffices  to  show,  that  the  act  is  done  by  the 
widow  in  the  proper  and  bonafide  performance  of  a 
religious  duty,  and  neither  capriciously,  nor  from  a. 
corrupt  motive.  ( 1 )  Again,  it  appears  to  their  Lord- 
ships  that,  inasmuch  as  the  authorities  in  favour 
of  the  widow’s  power  to  adopt,  with  the  assent  of 
her  husband’s  kinsmen,  proceed,  in  a  great  measure, 
upon  the  assumption,  that  his  assent  to  this  merito¬ 
rious  act  is  to  be  implied  whenever  he  has  not 
forbidden  it,  so  the  power  cannot  be  inferred  when  a 
prohibition  by  the  husband  either  has  been  directly, 
expressed  by  him,  or  can  be  reasonably  deduced 
from  his  disposition  of  his  property,  or  the  existence 
of  a  direct  line  competent  to  the  full  performance 
of  religious  duties,  or  from  other  circumstances  of 
his  family.” 


(I)  Collector  of  Madura  ».  Mootoo  Ramalinga,  13  Moore,  397.  The 

Ramnad  case. 
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■  In  the  next  case  called  the  Berhampore  case, 
the  High  Court  of  Madras  again  held,  that  the  law 
of  adoption  was  founded  on  the  doctrine  of  Niyoga, 
and  thus  the  assent  of  a  divided  Sapinda  was  suffi¬ 
cient  when  there  was  a  non-consenting  divided 
brother.  The  Privy  Council  on  appeal  held,  that  the 
doctrine  of  Niyoga  was  inadmissible  as  a  ground  for 
judicial  decision,  and  expressed  their  opinion,  that 
“  the  requisite  authority  is,  in  the  case  of  an  undivid¬ 
ed  family,  to  be  sought  within  that  family,”  and  that 
the  widow  cannot  “  at  her  will,  travel  out  of  that 
undivided  family,  and  obtain  the  authorization 
required  from  a  separated  and  remote  kinsman  of 
her  husband.”  (i)  The  Privy  Council  in  the  above 
case  approvingly  mentions  a  decision  of  the  Trivan- 
core  Court  where  it  was  held,  that  the  authority 
must  in  the  first  instance  be  sought  from  the 
father-in-law,  failing  him,  the  eldest  surviving 
brother.  (2) 

The  observations  of  the  Privy  Council  in  the 
Ramnad  case,  that  the  act  of  adoption  '  must  be 
done  by  the  widow  in  the  proper  and  bonafide 
performance  of  religious  duty,  were  considered 
by  the  same  tribunal  in  a  later  case  known  as 
the  Guntur  case.  (3)  Overruling  the  High  Court, 
their  Lordships  laid  down  the  following  prin¬ 
ciple  : — “  Their  Lordships  think  it  would  be  very 
dangerous  to  introduce  into  the  consideration  of 
these  cases  of  adoption,  nice  question  as  to  the  par¬ 
ticular  motives  operating  on  the  mind  of  the  widow, 

(•[)■  Sri  Verada  Protapa  Raghunadha  *.  Brozo  Kishore,  I  Mad.  69,  P.C. 

\  (2)  Ramasvirami  Iyer  s>.  Bhagati  Animal,  .8  Mad.  Jur,  $8. 

(3)  Vcllanki  v.  Venkata,  I  Mad.  174* 
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and  that  all  that  this  Committee  in  the  former,  case 
meant  to  lay  down  was,  that  there  should  be  suffici¬ 
ent  to  support  the  inference  that  the  adoption  was 
made  by  the  widow  not  from  capricious  or  corrupt 
motives,  or  in  order  to  defeat  the  interest  of  this  or 
that  Sapmda,  but  upon  a  fair  consideration  by  what 
may  be  called  a  family  council,  of  the  expediency 
of  substituting  an  heir  by  adoption  to  the  deceased 
husband.”  Later  cases  have  laid  down  both  in 
Madras  and  Bombay,  that  the  discussion  of  the 
motive  of  the  widow  was  irrelevant.  (1)  It  will  be 
seen,  that  the  courts  have  required  a  spirit  of  self- 
sacrifice  on  the  part  of  the  next  reversioners  in 
consenting  to  adoption  which,  it  is  to  be  regretted, 
is  very  seldom  to  be  met  with  in  this  world. . 

In  a  later  case,  the  Privy  Council  set  aside  an 
adoption  on  the  ground,  that  the  consent  of  the 
managing  member  had  been  obtained  by  a  false 
representation  by  the  widow7  that  she  had  ob¬ 
tained  the  permission  of  her  deceased  husband.  (2) 
In  any  case  except  where  the  husband  dies  in  the 
life-time  of  the  father,  it  is  difficult  to  imagine  that 
the  widow  can  fairly  get  the  consent  of  the  coparce¬ 
ners  to  deprive  themselves  of  property,  which  had 
vested  in  them.  When  the  husband  was  separate 
from  his  Sapindas,  it  has  been  held,  that  the  bonafide 
consent  of  one  divided  member  is  sufficient,  where 
the  others  withhold  their  assent  from  improper 
motives.  (3)  But  how  withholding  one’s  consent  to 


(I)  Balasu  Gurulinga  Swami  V.  Ram  Lakshmamma,  36  1.  A.  I  13, 
Ram  Chandra  Bhagaban  v.  Mulji  Nanabhai,  33  Bom.  558,  F.  B. 

<3)  Karunabdhi  ».  Ratnamaiyer,  7  I.  A.  173.  See  Venkala  Laksh¬ 
ina  mima  *.  Narasayya,  8  Mad.  545. 

(3)  Paxaaara  *.  Rangaraja,  a  Mad.  lot. 
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an  adoption  which  will  deprive  one  of  property 
which  legitimately  belongs  to  him  or  shall  belong 
to  him  on  the  death  of  the  widow,  is  an  improper 
motive,  is  not  intelligible  to  ordinary  comprehension. 

The  only  case  in  which  an  adoption,  where 
there  is  no  authority  from  the  husband,  is  possible, 
as  has  been  shown  above,  is  when  the  father-in-law 
is  living  and  gives  his  assent  out  of  affection. 
In  such  a  case,  in  Madras  as  well  as  in  Bombay, 
it  has  been  held,  that  the  adoption  is  a  valid  one.  (i) 
In  Bengal  also  the  father  who  is  the  full  owner  of 
the  family  property  has  every  right  to  dispose  of  his 
interest  to  any  body  he  pleases,  and  a  son  adopted 
with  his  consent  by  a  widowed  daughter-in-law, 
whether  the  adoption  is  valid  or  not,  ought  to  be 
entitled  to  the  family  property  as  a  gift  from  the 
father.  It  should  also  be  presumed  in  such  a  case, 
that  there  was  a  valid  permission  and  a  valid  adop¬ 
tion,  and  distant  Sapindas  should  not  be  permitted 
to  question  it.  Under  the  Mitakshara  law  the 
matter  is  more  difficult,  when  the  property  is 
ancestral.  Ordinarily  there  would  be  no  difficulty, 
for  when  the  father  wishes  to  give  an  adopted  son 
to  his  deceased  son's  widow,  the  other  sons  will 
also  agree.  But  in  case  of  disobedient  sons,  the 
father  has  got  his  own  share,  and  his  assenting  to 
an  adoption  against  the  wishes  of  the  surviving  sons 
should  be  considered  as  a  separation  of  his  interest, 
and  a  gift  of  the  same  to  the  adopted  son,  to  take 
effect  after  his  death.  Ordinarily  a  Bengal  or 
Mitakshara  father,  used  to  the  modern  law  courts, 


(I)  Vit 
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will  talce  care  to  ensure  the  property  to  the  adopted 
son  by  deeds  of  partition  and  gift  or  wills.  But  that 
*s  no  reason  why  the  act  of  a  simple  man  who  does 
not  know  the  intricacies  of  law  will  have  no  effect. 
This  view  of  the  law  will  reconcile  all  the  different 
schools,  and  make  one  uniform  law  for  all  Hindus, 
except  in  the  Mithila  country  and  in  Bombay  when 
the  husband  had  separate  property. 

A  permission  to  the  wife  to  adopt  may  be  oral 
or  by  a  deed.  In  the  latter  case  it  must  be  on  a 
stamped  paper  of  Rs.  jo  and  registered.  There 
may  be  an  authority  to  adopt  several  sons  in  suc¬ 
cession.  (1)  The  authority  may  be  a  conditional 
one,  and  must  be  strictly  followed.  An  authority  to 
adopt  one  son  is  exhausted  when  one  adoption  is 
made,  and  a  second  adoption  cannot  be  made.  (2) 
An  authority  to  adopt  with  the  Satyukti  and  Para- 
marsha,  i.e.  with  the  good  advice  of  a  third  party 
when  there  is  no  penalty  provided  if  the  direction 
is  not  complied  with  was  held  not  to  invalidate 
an  adoption  made  without  the  consent  of  the  said 
third  party.  (3)  But  •  where  there  was  a  provision 
in  the  will  that  on  failure  to  get  consent  to  the 
adoption  the  property  would  pass  over  to  another, 
an  adoption  without  such  consent  was  bad.  (4)  It 
•has  recently  been  held  by  the  Privy  Council,  that 
an  authority  given  by  one  to  his  widow  and  his 
executors  is  wholly  invalid.  (5)  The  decision 

(x)  Ramsunder  „.  Surbani,  22  VV.  R.  121.  Vellanki  ii.  Venoata, 
I  Mad.:t?4. 

'  (2>  Mohesh  Narain  ».  Taruck,  20  I.  A.  30.  Purmanund  v.  Umakali. 

4  Sel.  Rep.  404.  Bhoobun  Moyee  v.  Ramkishofe,  10  Moore,  279. 

(3)  Surendra  Nandan  v.  Sailaja,  18  Cal.  391. 

(4)  Beemcharan  Sen  ».  Heera  Lai  Seal,  2  I.  J.  N,  S.  225. 

(5)  Amriu  Lai  Dutt  v,  Surnomoyee  Dasi,  2?  J.  A.  128. 
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is  based  on  the  English  law  of  powers,  but  it 
is  difficult  to  see  how  such  authority  is  wholly 
invalid  according  to  Hindu  law,  having  regard 
to  the  duty  cast  upon  a  sonless  man  t6  adopt, 
which,  according  to  the  Dattaka-Chandrika,  will 
entitle  a  widow  when  there  is  no  prohibition  by  the 
husband. 

An  authority  to  adopt,  the  widow  is  not  bound 
by  law  to  exercise.  There  is  no  time  limit  within 
which  she  must  exercise  that  power  and  does  not 
forfeit  her  right  to  her  husband’s  estate  if  she  does 
not  exercise  it  at  all.  (1) 

When  the  widow  makes  an  adoption  and  the 
adopted  son  dies  after  marrying  or  leaving  a  child, 
her  power  is  exhausted.  (2)  But  if  the  adopted  son 
dies  unmarried  and  childless,  she  can  adopt  again 
as  she  divests  only  herself  by  such  adoption.  (3) 
It  was  for  sometime  supposed  that  the  consent  of 
the  Government  was  necessary  for  an  adoption. 
But  it  has  been  held,  that  it  is  not  necessary ;  (4) 
by  Lord  Canning’s  proclamation  the  right  to  adopt 
by  Jagirdars  and  feudal  chiefs  without  the  permis¬ 
sion  of  the  Government  has  been  recognized'.  (5) 

We  next  come  to  the  consideration  of  the  ques- 


(1)  Umasunderi  v.  Sourarinee,  7  Cal.  288.  Ram  Sunder  v.  Survani, 
22  W.  R.  I2i,  Giriowa  v.  Bhimji,  9  Bom.  58. 

(2)  Bhooban  Moyee  v.  Ram  Kishore,  10  Moore,  279.  Keshav  V. 
Gobindgonesh,  9  Bom.  94.  Tara  Charan  v.  Sureshi  J7  Cal.  122.  P.C.  * 

(3)  Padraa  Kumary  v.  the  Court  of  Wards,  8  Cal.  302,  Thayammmai 
v.  Vencata,  10  Mad.  205.  A  different  view  has  been  held  in  Bombay.  The 
matter  is  more  fully  discussed  afterwards, 

(4)  Narhar  Govind  v.  Narayan,  I  Bom.  607.  Rungubai  V*  Bhagi* 
rathi  bai,  2  Bom.  377. 

(5)  Rangubai  v.  Bhagirathi  bai,  2  Bom.  377.  Ramchandra  v,  Timaji 
7  Bom.  H.  C,  App,  26. 
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tion,  who  may  give  in  adoption.  .  The  father  alone, 
Gan  give  a  boy  in  adoption,  even  without  the.  consent 
of  his  wife.  The  mother  can  giveaway  her  son 
after  the  death  of. the  father,' or  when  he  is  perma¬ 
nently  absent  from  home  by  becoming  a  mendicant 
and  the  like  or  has  lost  his  reason.  ( i )  In  Bengal 
in  an  old  case,  it  was  held  that  the  mother  . could  not 
give  her  only  son  in  adoption,  and  in  Bombay  it  had 
been  held,  that  without  the  express  authority  of  her 
husband,  she  could  not  give  away  her  son  in  such 
a  case.  (a).  But,  as  the  Privy  Council  have  now 
laid  down,  that  the  adoption  of  an  only  son  is 
valid,  in  a  recent  case  (3)  it  has  been  held  in 
Bombay,  that  there  can  be  no  such  restriction. 
A  boy  cannot  give  himself  away  in  adoption,  (4) 
Though  it  is  only  the  parents  who  can  give,  in  adop¬ 
tion,  the  physical  act  of  giving  may  be  performed 
by  a  person  authorized  by  them,  though  they  may 
have  renounced  Hinduism.  (5)  It  should  be.  here 
observed,  that  there  is  a  distinction  between  the 
power  of  the  father  and  the  power  of  the  mother, 
to  give  in  adoption  where  there  is  paternal  property. 
The  father  has  the  right  to  deprive  his  son  of  his 
property.  But  after  the  death  of  the  father,  the 
property  vests  in  the  son,  and  it  is  an  unwarrantable 

(1)  Alan*  Manjuri  v  Fakir  Chand,  5  S.  D.  41S.  Chitko  Roghunath  n 
Janaki,  11  Bom.  Id.  C.  199.  Neither  a  stepmother  or  a  brother  or  grand- 
fatter  can  give  in  adoption.  See  3  S.  D.  387,  10  Bom.  H  C.  235,  I, 
Mad,  384. 

(21  Debee  Dial  v.  Hur  Hor  Sing,  4  S.  D.  310.  Lakhmappa  «.  Ramava, 
12  Bom.  H.  C.  364.  Somashekhara  v.  Subhodramaji,  6  Bom.  524. 

(3)  Krishna  *.  Paramsri,  25  Bom.  537- 

(4)  2  Mad.  H.  C.  129.  IO  Bom.  H.  C.  268. 

(5)  Subbarayar  v.  Subbammal,  21  Mad.  497.  Sham  Sing  v.  Santa 
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exercise  of  power  by  the  mother,  not  sanctioned  by 
Hindu  law  or  reason,  to  give  him  in  adoption,  and 
thus  deprive  him  of  his  own  property.  The  Smritis 
speak  of  the  giving  away  of  the  son  in  time  of  dis¬ 
tress.  When  there  is  paternal  property  the  mother 
has  absolutely  no  power  to  give  her  son  in  adoption. 
But  the  contrary  rule,  without  reservation,  has  un¬ 
fortunately  found  favour  with  our  courts. 

A  Jaina  widow  can  adopt  without  the  permission 
of  her  husband  or  of  his  kinsmen,  (i)  But  in  Madras 
it  has  been  Reid,  that  the  custom  of  the  Jainas  of 
the  right  of  the  widow  to  adopt  without  permission 
must  be  proved  like  any  other  custom.  (2) 

In  the  Punjab  the  practice  in  the  different  dis¬ 
tricts  is  not  uniform,  but  generally  it  seems  to  be 
that  a  widow  may  adopt,  either  with  the  husband’s 
permission,  or  by  consent  of  his  kinsmen,  but  not 
when  there  is  an  express  prohibition  by  him.  (3) 

We  have  already  seen,  that'  the  authentic 
Smritis  are  very  reticent  about  the  qualifications 
of  the  boy  to  be  adopted.  The  complicated  rules 
laid  down  by  our  courts  is  based  only  on  certain 
texts  of  Saunaka,  the  Vriddha  Gautama,  and  the 
Kalikapurana,  not  cited  in  the  older  books  like  the 
Mitakshara  or  the  Smriti-Chandrika,  the  Parsara- 
Madhava,  or  even  in  the  Dayabhaga  or  by  the 
Mithila  writers.  No  Hindu  lawyers  who  had  criti¬ 
cally  examined  the  Smritis  would  have  placed  any 
reliance  on  these  texts  and  on  the  rules  of  the 
Dattaka-Mimansa  and  the  Dattaka-Chandrika. 

(1)  Man:ck  Chand  v.  Jaggut  Setaul,  17  Cal.  578.  Sheo  Sing®. 
Musmut  Dakho,  I  All.  688.  Lakmi  Chand  v.  Gutto  Bai,  8  All.  319. 

(3)  Peria  Ammatta  ®.  Krishna  Sami,  16  Mad,  18]. 

(3)  Punjab  customs,  83. 
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Why  the  Privy  council  and  the  courts  of  this  coun¬ 
try  should  have  travelled  beyond  the  Mitakshara, 
the  Dayabhaga,  or  the  Smriti-Chandrika  for  the  law 
of'adoption,  and  set  aside  the  law  as  laid  down  in 
these  books  in  favour  of  .  .rules  which  are  the  off¬ 
spring  of  a  prurient  fancy,  if  is  difficult  Co  understand 
There  is  a  text  of  Saurtaka  to  the  effect  that  the. 
adopted  boy  must  bear  the  reflection  of  a  son,  and 
the  sapient  "writers  of  the  Dattaka-Mimansa  and 
the  Dattaka-Chandrika  say,  that  it  means  “the 
capability  to  have  been  begotten  by  -the  adopter 
through  Niyoga,  and  so  forth.”  'In  the'  Smritis 
there  is  no.  mention  of  Niyoga  in  connection  with 
adoption,  and  it  is  surprising  to  find  that  this  un¬ 
warrantable  interpretation  of  the  so-called  authorita¬ 
tive  books  on  adoption  has  found  favour  with  our 
courts,  ascribing  impure  ideas  to  the  Rishis  who  were, 
after  all,  not  impure  at  all.  Recently  the  Allahabad 
High  Court-  ventured  to  hold,  that  the  Dattaka- 
Mimansa  was  not  authoritative  in  the  N.-W.  Pro¬ 
vinces,  but  it  has  been  promptly  set  aside  by  the 
Privy  Council.  (1) 

Let  us  proceed  to  the  cases.  It  has  been  held, 
that  a  stranger  may  be  adopted,  even  though  there  is 
a  brother’s  son,  though  according  to  all  the  authori¬ 
tative  commentaries  such  an  adoption  is  invalid.  (2) 
Again  the  rule  has  been  broadly  laid  down  that  no  one 
can  be  adopted  whose  mother  the  adopter  could  not 
have  married.  It  is  upon  this  rule  and  upon  certain 
texts  cited  in  this  section,  that  it  has  been  held,  that 
in  the  case  of  twice-born  classes  a  brother,  a  step- 

(1)  Bhagban  Sing  v.  Bhagban  Sing,  17  All.  294.  F-  B. 

(2)  Wooma  Daee  *.  Gocoolanund,  3  Cal.  587,  P.  C.  Darina  Dagu.  v. 
Ramkrishna,  ro  Bom.  80.  . 
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brother,  or  an  uncle  or  the  son  of  a  sister,  daughter, 
or  aunt,  (i)  cannot  be  adopted.  But  it  has  also  been 
held,  that  a  brother’s  son  or  a  grand-nephew  may  be 
adopted,  (2)  though  their  mother  could  not  be 
married  by  the  adopter.  So  also  may  a  wife’s 
brother  or  his  son,  (3)  or  the  son  of  a  wife's  sister,  (4) 
or  of  a  maternal  aunt's  daughter.(5)  In  Madras 
the  adoption  of  an  uncle’s  son  was  declared  valid, 
because  it  was  thought  to  be  sanctioned  by  cus¬ 
tom.  (6)  As  regards  a  Sudra  it  has  been  held, 
that  he  can  adopt  any  body  he  likes,  there  being 
no  restriction  in  his  case.  (7)  Mr.  Mayne  in  his 
invaluable  book  very  rightly  says,  that  these  restric¬ 
tive  rules  are  of  Brahmanical  origin,  and  mentions 
that  adoptions,  irregular  according  to  them,  are  com¬ 
mon  in  several  districts.  He  says  :  “In  the  Punjab 
such  adoptions  are  common  among  the  Jats,  and 
this  laxity  has  had  spread  even  to  Brahmans,  and 
to  the  orthodox  Hindu  inhabitants  ■  of  towns  such 
as  Delhi.’’  (8)  They  are  also  permitted  among  the 
Jainas,  (9)  and,  in  Southern  India,  even  among 
Brahmans,  such  adoptions  are  undoubtedly  very 


(1)  Gopal  Narhar  v.  Hanmunt,  3  Bom.  273.  Bhagirathbai  v.  Radhabai 
3  Bora.  298.  Sundar  v.  Parvati,  12  All.  51,  P.C.  Bhagaban  Sing  v.  Bhagaban 
Sing,  26  I.  A.  153.’  Minakshi  v.  Ramanada,  11  Maid.  49. 

(2)  Moran  v.  Bejoy  W.  R.  Sp.  122. 

(3)  Sriramulu  ©.  Ramavyya,  3  Mad.  15. 

(4)  Baee  Gunga  v.  Baee  Sheokoovur,  Bom.  Sel.  Rep.  73,  76. 

(5)  Vencata  Subhadra,  7  Mad.  548. 

(6)  Virayya  v.  Hamimanla,  14  Mad.  459. 

(7)  Sreemati  Joymoni  v,  Sreemati  Siba  Sundery.  Fulton’s  Rep.  75. 
Rajkumar  Lall  v.  Bisseswar  Dyal,  10  Cal.  688.  Phundo  ©.  Jangi  Nath,  15 
All,  327.  Chinna  Nagayya  v.  Pedda  Nagayya,  I  Mad.  62. 

(8)  Punjab  Cust  79-83.  Punjab  customary  Law  II,  III.  154,  205,. 210. 

(9)  Sheo  Sing  v,  Musmut  Dakho,  1  AU.  688.  Hassan  Ali  v.  Nagamal, 
j  All.  288i  Lakhmi  Chand  r,  Gatlo  Bai,  8  All.  319. 
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common.  It  was  decided  so  late  as  1873,.  that  the 
practice  had  not  attained  the  force  of  a  legal 
custom. (j).  But  in  1881,  the  High  Court  pronounced, 
that  in  Southern  India  such  adoptions  were  valid 
among  Brahmans.  A  similar  practice  among  the 
Narribudri  Brahmans  of  Malabar  has  also  received 
judicial  sanction,  (2)  In  the  North-West-Provinces 
the  adoption  of  a  step-brother  is  allowed  among  the 
^regenerate  classes,  (3)  and  among  the  Borah 
Brahmans  sister’s  sons  may  be  adopted.  (4)  In 
Pondichery  the  rule,  as  a  general  principle,  is  not 
recognised.  A  man  may  adopt  his  daughter’s  or 
his  sister’s  son,  or  any  one  of  his  wife’s  relations,  but 
he  may  not  adopt  his  own  brother.  (5)  In  western 
India'  also  they  appear  to  be  permitted.  It  is  also 
said,  that  in  Deccan  a  younger  brother  may  be 
adopted,  and,  though  the  adoption  of  uncles  is  for¬ 
bidden,  a  different  reason  is  alleged  for  the  prohibi¬ 
tions.”  (6)  As  regards  the  twice-born  castes  the 
exceptions  to  the  rule  as  mentioned  in  the  above 
passage  are  not  correctly  stated.  In  justice  to  the 
learned  author  it  should  be  stated,  that  in  an  earlier 
passage  he  laid  down  the  correct  law  in  the  following 
wrnrds,  while  speaking  of  the  prohibition  to  adopt  a 
daughter’s  son,  a  sister’s  son,  and  the  son  of  the 
mother’s  sister :  “  The  rule  so  laid  down  (in  the 


(1)  Gopalayyah  Roghupaliyyan,  7  Mad.  H.C.  250. 

(2)  “Vayidinada  u.  Appu,  9  Mad.  44  Vishnu  v.  Krishna  n,  7  Mad.  3, 
See  11  Mad.  55- 

(3)  Phunda  v.  Janginath,  15  All.  327. 

(4) .  Chain  Sukh  Ram  v.  Parbati,  14  All.  $3- 

(5)  Sorg'H.  L.  130  Co  Con  377. 

(6)  Steele  44,  Huebut  Rao  v,  Govind  Rao,  2  Bo.  8$,  V.  N*  Mandlik  474, 
W  &  B  887. 
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■five  digests  the  Mimansa,  &c.)  was  stated  by  Mr. 
Sutherland,  both  the  MacNaghtens  and  both  the 
•Stranges,  and  as  limited  to  the  three  regenerated 
classes.  It  has  been  affirmed  by  a  singularly  strong 
series  of  authorities  in  all  parts  of  India  as  forbidding 
the  adoption  of  the  son  of  a  daughter,  or  of  a  sister, 
or  of  an  aunt.”  Indeed  the  Privy  Council  in  the  very 
recent  decision  on  the  question  has  laid  down,  that 
the  rule  of  the  Dattaka-Mimansa  and  the  Dattaka- 
Chandrika  applies  to  the  twice-born  castes  generally, 
unless  a  custom  to  the  contrary  is  clearly  estab¬ 
lished.  (i) 

The  Talukdars  of  Oudh,  however,  have  by 
special  legislation  got  the  right  to  take  in  adoption 
the  daughter’s  son.  Indeed  according  to  all  the 
Rishis  the  daughter’s  son  of  the  sonless  man  is  a 
Putrikaputra.  by  intention,  and  hence  it  is  that  Yama 
lays  down, that  in  the  case  of  the  daughter’s  sbn  and 
the  brother’s  son  no  ceremony  is  required  for  adopt¬ 
ions,  thereby  clearly  asserting  that  these  two  can  be 
made  “  substitutes  for  sons  ”  above  all  others.  It 
takes  one’s  breath  away  to  find  our  text-writers  and 
judges  giving  a  different  interpretation  to  the  text, 
and  laying  down  that  the  daughter’s  son  can  never 
be  adopted.* 

Another  and  a  still  more  surprising  rule  was 
supposed  by  modern  lawyers  to  regulate  adoptions. 
It  was  that  the  boy  should  not  be  so  related  that  his 


(I)  Bhugwan  Sing  v.  Bhugwan  Sing,  26  I.  A.  153.  " 

*  The  Sanskara-ICaustubha  and  the'  Nirha'ya-Sindhu  approve  tne 
adoption  of  sister's  and  daughter’s  sons,  failing  a  Sagotra  Sapinda  the  adop. 
ion  of  the  daughters  was  held  to  be  valid  by  a  Full  Bench  in  Madras. 
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natural  father  could  not  marry  the  adoptive  mother. 
The  rule  was  given  effect  to  in  some  early  cases,  (i) 
But  more  recent  cases  have  established,  that  it  has 
no  foundation  in  Hindu  law.  (2) 

1  ■'  We  have  already  seen  that  the  Dattaka-Mimansa 
has  laid  down,  that  among  the  twice-born  castes  a 
boy  above  the  age  of  5,  or  whose  tonsure  or  Upa- 
nayana  has  been  performed,  cannot  be  adopted. 
Jagannath  was  of  the  same  opinion.  The  Dattaka- 
Chandrika,  however,  says,  that  it  is  only  when  the 
Upanayana  has  been  performed,  that  a  boy  cannot 
be  adopted,  and  among  Sudras  only  a  rharried 
man  cannot  be  adopted.  Though  the  Dattaka- 
Mimansa  is  supposed  to  be  the.  law  of  Northern 
India,  and  the  Chandrika  of  Bengal  and  Southern 
India,  the  rule  of  the  Mimansa;  though  .  followed 
in  some  early  cases  in  N.-W.  Provinces,  has  been 
held  to  be  not  binding  in  more  recent  cases.  (3) 
But  having  regard  to  the  observations  of  the  Privy 
Council  in  the  recent  case  of  Bhugwan  Sing,  it  is 
impossible  to  say  what  the  courts  will  hold  in  future 
cases  under  the  Mitakshara  school.  In  Bengal  and 
Madras  it  is  quite  established,  that  among  the 
regenerate  classes  the  Upanayana,  and  among  Sudras 
marriage,  is  the  only  bar  to  adoption.  (4)  In 


(1)  Musmut  Battas  v.  Luchman  Sing,  7  N.  W.  P.  117.  Digambarce 

».  Taramoney,  F,  MacNaghten,  170.  App.  10.  „ 

(2)  Sriramulu  r.  Ramayya,  3  Mad.  15.  Bani  Nani  v.  Cbunilal, 
22  Bom.  973. 

■  (3)  Thakoor  Oorao-  Sing  v.  Thacoorani  Mehta]  Koomvar,  N.  W,  P. 
H  C.  R.  1 868,  103  a.  Ganga  Sahai  2,.  Lekhraj  Sing,  9 'All.  253.  ’ 

(4)  Builabakant  ».  Kissenprea,  6  S.  D.  219.  Nitradayee  *.  Bhoinnath, 
S.  D.  1853,  p.  553,  Bhuban  Moyee  ».  Ram  Kishorc,  10  Moote. 
279.  Vythiiinga  v.  Vyiathammal,  6 'Mad..  43.  Pichuvayyan  t>.  Stibbayyam 
13  Mad.  128.  Papamma  t.  Appa  Rau,  16  Mad.  384/ 
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Madras  it  has  been  held,  that  when  the  boy  is  of  the 
same  gotra,  even  the  Upanayana  is  no  bar.  (i) 
Among  Nambudri  Brahmans  a  married  man  can  be 
adopted  in  the  Kritrima  form.  (2) 

In  Bombay  it  has  been  held,  that  even  marriage  is 
no  bar,  only  the  boy  should  not  be  older  in  age  than 
the  adoptive  father.  But  it  is  no  bar  if  he  is  older 
than  the  adoptive  mother.  (3) 

It  is  now  quite  settled  by  authority,  that  an 
eldest  son  (4)  as  well  as  an  only  son  can  be 
adopted.  (5)  * 

We  have  already  seen,  that  •  according  to  the 
Rishis  and  the  commentators  the  adoption  of  an 
only  son  is  not  only  immoral  and  sinful  but  wholly 
invalid.  In  Bengal  it  had  been  regarded  as  quite 
settled  by  authority  that  such  an  adoption  was  invalid 
and  so  in  Bombay.  (6)  In  Allahabad  and  Madras, ; 
however,  there  were  conflicting  decisions,  the  more 
recent  decisions  favoured  such  ' an  .  adoption.  (7) 
The  decision  of  the  Privy  Council  affirmed  two 
judgments  of  the  Madras  and  Allahabad  Courts 


(1)  Viraragava  p.  Ramaiinga,  9  Mad,  148. 

(2)  It  Mad.  176. 

'  (3)  Dharma  Dagu  p.  Rara  Krishna,  ro  Bom.  80.  Gopal  Balkrishna  v. 
Vishnu  Raghu  Nath,  23  Bom.  250. 

(4)  Janakie  0.  Gopaul,  2  Cal.  365,  Affd,  10  I.  A.  32.  Kashibai  v .  Tatia, 
7  Bom.  22r.  Jamnabai  7/*  Raichand,  7  Bom.  225. 

(5)  Balasu  Gurulingaswami  Ram  v.  Lakshmamma.  Radha  Mohun  v. 
Hardai  Bibi,  26  I.AU  1 1 3.  i2  Mad.  398.  Vyas  Chumanlal  v.  Ramchandra,  24 
Bom.  367. 

(6)  Upendra  Lai  p.  Rani  Prosannamoyee,  10  W.  R.  347.  Manick  ChUns 
der  v.  Bhuggobutty,  -  3  Cal.  443.  Ramchandra  0.  Vithoba,  W  &  B  129*- 
Waraan  Raghupati  0.  Krishnaji,  14  Bom.  249  F.  B.  Rai  Jadav  v,  Bai  Mathura, 
19  Bom*  658. 

(7)  Hanuman  v.  Cherai,  22*11,164,  F.  B.  Chinna  Gaundan  v.  Kumra 
Gaund-ana,  1  Mad.  H,  C.  54. 
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upholding  such  an  adoption,  (i)*but  inasmuch  as  it 
purports  to  declare  the  law  of  the  Hindus,  it  .will 
perhaps  be  considered  binding  in  the  other  Presi¬ 
dencies  also. 

One  of  the  reasons  given  by  their  Lordships  for 
their  decision  in  the  above  case,  is  that  it  “inclines 
in  favour  of  the  law  which  gives  freedom  of  choice.’’ 
About  the'  same  time,  however,  the  Privy  Council 
held,  that  the  rule,  as  declared  by  the  Rishis  against 
the  adoption  of  an  only  son  was  only  recommenda¬ 
tory.  They  decided  that  the  rule  prohibiting  the  adop¬ 
tion  by  a  Hindu  of  the  twice-born  classes  of .  the 
mother’s  sister’s  son  (the  sister’s  son  and  daughter’s 
son  are  on  the  same  footing  as  the  mother’s  sister’s 
son)  though  contained  in  some  doubtful  texts,  is  a 
binding  one.  (2)  It  may  appear  to  an  ordinary 
Hindu  that  it  would  have  been  better  to  have  declar¬ 
ed  the  former  rule  as  binding  and  the  latter  as 
recommendatory. 

We  next  come  to  the  question  what  ceremonies 
are  essential  for  a  valid  adoption. 

The  Privy  Council  upon  this  matter  laid  down 
the  following  rule  :■ — “*All--that  has  been  decided  is, 
that  amongst  Sudras  no  ceremonies  are  necessary 
in  addition  to  the  giving  and  taking  a  child  in 
adoption.  The  mode  of  giving  and  taking  a  child 
in  adoption  continues  to  stand  as  Hindu  law  and 
usage,  and  it.  is  perfectly  clear,  that  amongst  the 
twice-born  classes  there  could  be  no  such  adoption 
by  deed,  because  certain  religious  ceremonies,  the 


(1)  Balnsu  Gurulingaswami  v.  Ramlakshamma,  26  1.  A.  r  x  3. 

(2) '  Bhagwan  Singh'  v.  Bhagwan  Singh,  26  I.  A.  153.  I^aii  f. 
Murlidhar,  24  All.  195. 
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datta  homain  in  particular,  are  in  their  case  requi¬ 
site.'’  (i)  But  as  regards  the  twice-born  castes 
there  has  been  some  conflict  of  decision  in  Madras 
as  to  the  question,  whether  the  Dattahomam  is 
necessary.  There  have  been  several  decisions  in 
that  court  denying  the  necessity .  of  such  a  cere¬ 
mony.  (2)  There  have  been  also  equally  numerous 
decisions  affirming  that  the  rule  exists.  (3)  Having 
regard  to  all  these  decisions,  and  the  decisions  in 
the  other  Presidencies  laying  down  that  in  case  of  the 
twice-born  castes  the  Dattahomam  is  necessary,  (4) 
it  may  be  assumed,  that  the  law  for  all  Hindus 
is  what  is  stated  in  the  observations  of  the  Judicial 
Committee  as  mentioned  above. 

It  should,  however,  be  mentioned  that  in  Madras 
it  has  been  held,  that  in  case  of  an  adoption  from 
the  same  gotra  no  Dattahomam  is  necessary.  (5) 
In  Bombay  and  Allahabad  (6)  also  it  has  ’been 
decided,  that  in  the  case  of  the  brother’s  son  and 
the  daughter’s  son  ho  such  ceremony  is  necessary, 
having  regard  to  the  text  of  Yama,  cited  in  this 
section.  As  regards  these  latter  decisions  they  are 


(1)  MohasMi  Shosinath  v.  Srimati  Krishna  Sundary,  7  I.  A.  250 
6  Cal.  381. 

(2)  Singammat'.  Ramunuja  Charlu,  4  Mad.  H.  C.  165.  Chandra  Mala 
v.  Mukta  Mala,  6  Mad.  20,  Shaukaran  v.  Kesharan,  15  Mad.  7. 

(3)  Vencata  v.  Subhadra,  7  Mad.  548.  Subharayar  v  Subhammal  ‘ 
21  Mad.  497.  Govindayyar  v.  Dorasami,  11  Mad.  5 

(4)  Bhairab  Nath  Sye  •».  Mohesh  Chandra  Bhaduri,  4  B.L.R.  A.  J.  162. 
Luchman  v.  Mohun,  16  W.  R.  179.  Thakur  Omrao  v.  Thakooranee,  N.W.P’ 
H.  C.  1868,  103.  Ravji  Vinayakrav  v.  Lakshmi  bai,  II  Bom.  393.  Huebut 
Rao  v.  Gorindrao,  2  Bor.  75,  87.  See  however  Ayma  Ram  v.  Hadho  Rao, 
6  All.  276,  where  a  different  opinion  was  expressed  by  some  of  the  Judges. 

(5)  Govindayyar  v.  Dorasami,  11  Mad.  5. 

.(6)  Haebut  Rao  v.  Gobind  Rao,  2  Bor.  75.  Ayma  Ram  v.  Madho  Rao 
6  All,  276. 
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clearly  according  to  the  law  of  the  Rishis,  but 
it  is  difficult  to  see  why  the  Datta-homam  is  not 
necessary  in  the  case  of  an  agnate  who  is  not  a. 
brother’s  son. 

'  In  the  Punjab  and  among  the  Jainas  no  cere, 
monies  are  said  to  be  necessary,  (i) 

We  have  already  seen  that  in  case  of  Sudras  it 
has  been  held,  that  no  ceremonies  are  necessary.  (2)  . 
The  late  Dr.  Siromany  contended  with  great 
force  that,  according  to  both  the  Mimansa  and  the 
Chandrika,  it  could  not  be  held  that  no  ceremonies 
were  necessary.  The  matter  has  been  fully  dealt 
with  in  the  Chapter  on  Sudras.  It  has  been  held, 
that  even  in  the  case  of  Sudras,  there  cannot  be 
an  adoption  simply  by  the  execution  of  deeds. 
There  must  be  an  actual  handing  over  the  child 
by  its  natural  parents  to  the  adopter.  (3) 

As  regards  the  mode  of  giving  we  have  already 
seen,  that  a  gift  may  be  made  through  an  agent.  (4) 
If  the  father  had  actually  made  over  the  child  in  his 
lifetime,  the  formal  gift  at  the  ceremonies  of  adop¬ 
tion  may  be  made  after  his  death  by  a  brother.  (5) 
On  adoption,  the  adopted  son  has  all  the 
rights  .  of  a  legitimate  son.  He  becomes  cor 
owner,  from  the  day  of  adoption,  with  the  father,  in 
ancestral  property  under  the  Mitakshara  law,  has 
the  same  rights  of  survivorship  as  the  legitimate 

(1)  Punjab  Customs,  82.  Lakmi  Chand  ».  Gatto  Bai,  8  All.  319. 

(2)  Indramany  Choudhurani  v.  Bellary  Lall  Mullick,  5  Cal.  770,  P.  C. 
Thangathani Ramu,  5  Mad.  358. 

(3)  Mahashoya  Soshinalh  .Ghose  v.  Krishna  Sundari,  7  I .  A.  256, 
l>  Cal.  381. 

■  (4)  Vyai  Rangam  v.  Lakshman,  8  Bom.  H.C.  244.  Jamna  Bai  *. 

Ray  Chand,  7  Bom.  225. 

(3)  Vencata  ».  Subhadra,  7  Mad.  {84. 

68 


538 


HINDU  I. AW. 


son,(i)  and  can  demand  partition  against  the  father's 
wishes,  (2)  and  the  adoptive  father  cannot  alienate 
ancestral  property  without  his  consent  after  adop¬ 
tion,  (3)  though  he  cannot  question  any  alienation 
made  before  his  adoption.  (4)  It  has  been  held,  that 
dispositions  of  a  testamentary  nature,  intended  to 
take  effect  after  the  adopter's  death,  such  as  giving 
the  widow  a  life  interest  and  the  like,  are  valid,  if 
made  with  the  consent  of  the  natural  father.  (5} 
But  it  is  difficult  to  see,  how  an  alienation  to  take 
effect  after  adoption  can  be  valid,  and  how  the 
consent  of  the  natural  father  can  in  any  way  affect 
the  question.  If,  however,  a  life  interest  is  devised 
to  the  wife,  and  by  the  Anumati-patra  it  is  provided 
that  the  widow  should  remain  in  possession  during 
her  life  lime,  it  is  reasonable,  and  it  has  been  so 
held,  that  the  son  adopted  after  the  death  of  the 
husband  should  only  take  a  remainderman’s  inter¬ 
ests  (6)  It  is  a  difficult  question  whether  by  an  agree¬ 
ment  with  the  natural  father,  at  the  time  of  adoption 
the  rights  of  the  adopted  son  may  be  curtailed.  The 
Madras  High  Court  have  always  held,  they  cannot 
be.  (7)  The  Bombay  High  Court  have  held  other¬ 
wise.  (8)  ThePrivyCouncii,in  an  early  case,  held  that, 


(1)  Ayyava  v.  Niladatchi,  r  Mad.  H.  C.  45. 

(2)  Rambhat  v.  Laksman,  5  Bom.  630. 

(3)  .  Rungama  v.  Atchama.  4  Moore,  1.  See  1 1  W.  R.  436, 

•  (4)  .Rambhat  v.  Lakshman,  $  Bom.  630. 

(5)  Lakshmi  v.  Subramaniya,  12  Mad.  40.  Vinayek  Narayun  v.  Govind* 
rao,  6  Bom.  H.  C.  224.  Narayan-  Sami  «\  Ramasami,  14  Mad.  172. 

(6)  Bepin  Behary  ».  Brojo  Nath,  8  Cal.  357. 

(7)  Lukshmana  v.  Lakshmi  Amrnal,  4  Mad.  160.  JagaAnadha  v.  Papa- 
mma,  16  Mad.  400. 

(8)  Chitko  Raghunatk  v.  Janaki,  II  Bom.  H.  C.  199.  Venayakrav 
v.  Lakshmi  bai,  11  Bom.  381.  Antaji  v,  Dattaji,  19  Bom.  36,. 
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such,  an  agreement  was  not  absolutely  void  ;  ( i)  but 
in  a  more  recent  case  the  opinion  was  expressed, 
that  the  conditions  might  be. void,  but  they  would  not 
make  the  adoption  invalid.  (2) 

An  adopted  son  succeeds  collaterally  exparte 
paterna  to  the  estate  of  an  agnate  removed  more 
than  three  degrees,  (3)  and  is  also  entitled  to  inherit 
exparte  materna,  just  like  a  legitimate  son.  (4) 

^  Under  the  Dayabhaga,  the  adopted  son  takes 
one  third  of  the  entire  estate,  when  there  is  one 
Aurasa  son,  but  half  the  share  of  a  legitimate  son 
when  there. are  more  than  one.  (5) 

Under  the  Benares  school,  the  adopted  son 
takes  a  fourth  of  the  estate,  i.  e.  one-third  of  the 
share  of  an  afterborn  son. 

In  Bombay  and  Madras  he  takes  a  fifth  of  the 
estate,  i.  e.  one  sixth  of  the  share  of  an  afterborn  - 
son.  (6) 

Among  Jainas  in  Bombay  it  has  been  held, 
that  in  the  absence  of  special  custom,  the  ordinary 
Hindu  law  applies,  and  an  adopted  son  is  entitled 
to  one-fourth  of  the  estate  when  a  natural  born  son  is 
born  after  the  adoption.  (7) 

According  to  the  rule  of  the  Dattaka-Chandrika, 
among  Sudras,  the  adopted  son  takes  equally  with 


(1)  Ramaswami  v.  Vencataramaiyan,  6  I,  A.  197. 

(2)  Bhaiya  Rabidat  v.  Inder  Kuar,  16  I.A,  53  ;  16  CaU  537. 

(3)  Mukund  v.  Bykunt,  6  Cal.  289.  Tararaohun  v.  Kriparaoyi,  9 
W.  R.  433. 

<4)  Puddokumary  v.  The  Court  of  Wards,  8  Cal.  362,  P.  C.  Kali- 
kamal  Umasunker,  10  Cal.  332,  P.C. 

(5)  Tara  Mohun  v.  Kripamoyee,  9  W.  R.  423. 

(6)  Giriapa  t>.  Ningapa,  17  Bom.  loo.  Ayyava  v.  Niladatthi,  1  Mad. 
H.  C.  4$. 

(7)  Rukh&l  v,  Chuui  Lai,  16  Bom.  847. 
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an  afterborn  son.  The  rule  has  been  given  effect 
to  in  Madras,  (i)  and  also  in  an  unreported  Bengal 
case,  noticed  by  Babu  Golap  Chunder  Sircar.  (2) 
That  learned  author  is,  however,  of  a  different 
opinion,  and  so  were  Sir  F.  Macnaghten  and  Babu 
Shama  Charan  Sircar.  (3)  The  rule  of  the  Chan' 
drika  is  clearly  unfounded,  but  as  long  as  the  book 
is  considered  of  authority  in  such  matters,  a  fabri¬ 
cation  though  it  may  be,  it  should  be  considered 
as  binding. 

In  an  impartible  Raj,  the  rule  is  clear,  and  has 
been  followed  in  our  Courts,  that  the  aiirasa  son 
alone  takes.  (4) 

It  has  been  held  in  Calcutta,  that  the  adopted 
son  of  one  daughter  lakes  equally  with  the  Aurasa 
son  of  another.  (5)  The  decision  is  clearly  opposed 
to  every  principle  of  Hindu  law.  The  Aurasa  son- 
of  the  daughter  of  a  sonless  son  is  a  putrikaputra 
The  adopted  son  can  never  attain  to  that  position. 

It  has  been  held  in  Calcutta,  that  on 
partition,  in  a  Mitakshara  family,  an  adopted  son 
and  the  son  of  an  adopted  son,  though  members 
of  a  joint  family,  stand  exactly  in  the  same 
position,  and  each  takes  the  share  proper  of  an 
adopted  son,  i.e.  half  of  the  share  which  he  would 
have  taken,  had  he  been  an  Aurasa  son.  The 
decision  is  based  on  Dattaka-Chandrika,  .  Sec- 


U)  Raja  v.  Subbaraya,  7  Mad.  253.- 

(2)  A.  O.  D.  no  148  of  1882,  Bra  inamind  Mahanty  v.  Chowdhty 
Krishna  Charan. 

(3)  Macnaghten’s  Considerations  on  Hindu  Law*.  233.  Vyavaslhfr"' 
Oarpana,  913-915. 

(4)  Ramasami  v.  Sundaralinga  Sami,  17  Mad.  435. 

(5-)  Surjakant  Nundi  r.  Mohesh  Clninder,  9  Cal.  70:  - 
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V.  t’ara.  24,25,  the  translation  of  which,  as  was 
pointed  out  in  Shama  Charan’s  Vyavastha-Darpana, 
is  incomplete.  The  passage,  according  to  the  transla* 
lion  adopted  by  the  judges,  runs,  thus  :  “Therefore 
by  the  same  relationship  of  brother  and  so  forth,  in 
virtue  of  which  the  real  legitimate  son  would  succeed 
to  the  estate  o^  a  brother  or  other  kinsman,  the 
adopted  son  of  the  same  description  obtains  his  din- 
share.  And  m  the  event  of  the  ancestor  having- 
other  sons ,  a  grandson  by  adoption  whose  father  is 
dead  obtains  the  share  of  an  adopted  son.  Where 
.such'  son  may  not  exist,  the  adopted  son  takes  the 
whole  state  even.”  “  Since  it  is  a  restricting  rule  that 
a  grandson  succeeds  to  the  appiopriate  share  of  his 
own  father,  the  son  given,  when  his  adopter  is  the 
real  legitimate  son  of  the  paternal  grandfather,  is 
entitled  to  an  equal  share  even  with  a  paternal  uncle, 
who, is  also  such  description  of  son  :  therefore  a 
grandson  who  is  ah  adopted  son,  may  (in  all  cases) 
inherit  an  equal  share  even  with  an  uncle.  This 
must  not  be  alleged  (as  a  general  rule).  For  there 
would  be  this  discrepancy  :  where  the  father  of  the 
grandson  were  an  adopted  son,  he -would  receive  a 
fourth  share:  but  the  grandson,  if  he  were  such  son 
(of  him),  would  receive  an  .equal  share  (with  an  uncle 
in  the  heritage  of  the  grandfather).  And  accord- 
ingly,  whatever  share  may  be  established  by  law 
for  a  father  of  the  same  description  as  himself,  to 
such  appropriate  share  of  his  father  does  the  indi¬ 
vidual  in  question  (viz :  “  the  adopted,  son  of  one 
adopted ”)  succeed.  Thus,  what  had  been  advanced 
only  is  correct.  The  same  rule  is  to  be  applied  bv 
inference  to  the  great-grandson  also).”  The  judges 
correctly  point  out,  that  in  the  above,  the  words 
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“  the  adopted  son  of  one  adopted  ”  do  not  occur  in 
the  original.  (1)  The  judgment  may  be  correct  in  the 
main,  but  how  the  adopted  grandson  was  held  to  be 
entitled  to  one-half  the  share  to  which  he  would  be 
entitled  if  he  were  Aurasa  it  is  difficult  to  see.  Under 
the  Mitakshara  law  and  the  Dattaka-Mimansa  he 
would  be  entitled  to  one-third  of  such  share,  and  not 
half.  The  judges  have  apparently  fallen  into  a  mistake 
by  applying  the  Bengal  rule  in  the  case.  The 
Madras  High  Court  has  doubted  the  correctness  of 
the.  interpretation  of  the  texts  mentioned  above  by 
the  Calcutta  High  Court.  (2) 

An  adopted  son  has  all  the  rights  of  an  Aurasa'  - 
son.  ,  An  Aurasa  son  can  be  disinherited,  and  is  not 
even  entitled  to  maintenance,  except  when  he  is  an 
infant,  but  in  the  case  of  an  adopted  son,  it  was 
thought  inequitable  by  Mr.  Macnaghten,  that  he  - 
should  be  disinherited.  He  may  be  in  the  same  posi¬ 
tion  as  the  Aurasa  son,  but  he  is  certainly  entitled  to. 
maintenance.  The  Privy  Council,  however,  have  held 
that  he  has  no  rights  higher  than  that  of  the  Auras 
son,  and  that  there  cannot  be  “  an  implied  contract 
not  to  make  a  will,  the  consideration  for  it  being 
the  giving  of  the  son  by  the  natural  father.”  (3) 

A  son,  adopted  by  widow'  under  authority  from 
the  husband,  divests. not  only  herself  but  herco-widow 
from  the  date  of  adoption,  and  takes  the  estate  of 
her  husband,  (4)  even  if  before  the  adoption  the 
widow  had  executed  a  Niyamapatra  reserving  to- 
herself  a  life-interest. 

(ii  Raghavanund  v.  Sadhu  Charan  Das,  4  Cal.  425 
,  (a)  Raja  ».  Subbaraya,  7  Mad.  353. 

(3)  Srec  Raja  Rao  Vencata  v.  Court  of  Wards,  36  I.  A.  S3. 

(4)  .  MandaWini  v.  Adinath,  18  Csl.  69.  See  4  Mad., 160  ;  16  Mad.  400  ; 

16  Cal.  .556,  P.C.  .  ...  • 
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'  The  rule  now  well  established  in  Bengal  is,  that  an 
adopted  son  can  only  divest  the  adopting  mother,  (i) 
If,  on  the  death  of  the.  last  male  owner,  or  on 
the  death  of  another  adopted  son,  the  estate  has 
vested  in  a  person,  male  or-  female,  other  than'  the' 
widow,  and  such  widow  adopts,  the  son  so  adopted 
cannot  take  the  estate.  (2)  But  it  has  been  held  by 
•  the  Privy  Council  in  the  case  of  an  impartible  estate 
in  Madras  which,  had  vested  in  the  brother  of  the 
last  holder,  that  a  son  adopted  by  the  widow,of  the 
--  said  holder  will  divest  the  brother.  (3)  This  decision 
can  be  supported  on  the  ground,  that  in  an  undivided 
.  Mitakshara  family  the  son  adopted  under  authority 
\  from  the  husband,  must  be  considered  as  coming 
|  under  the  rule  of  Gautama  by  which  a  posthumous 
j  son  takes  his  share  from  the  agnates. 

;  Tt  lias  been  recently  held  in  Bombay,  that 
!  where  a  Hindu  grandmother  succeeds  as  heir  to  a 
grandson,  who  dies-unmarfied,  her  power  to  make 
an  adoption  is  at  an  end.  (4)  In  Calcutta  a  different 
view  has  found  favour,  and  the'  mother  can  adopt  on 
the  death  of  the  widow  of  a  childless  son.  (5) 

-  In  a  recent  Bombay  case, the  late  Justice  Ranade 
held,  that  the  assent  of  the  party  in  whom  the  estate 

(1)  Chandra  ®.  Gojara  Bai,  14  Bom.  463.’  Bhoobunmoyee  e.iRamkiso're, 
3  tV..R.,  15  P.  C.',  Keshavram  v.  Govind  Ganesh,  g-Bom.  94,.  .... 

tS).  SrWirada  Protapa  v.  Sri  Brojokishore,  1  Mad.  69. 

"(4)  Ram  Krishna  fb.  Shamrao.  26  Bom.  526,  affirming  Itasabnis’  case. 
17-Bom.  164'  See  Bhoobun  Moyee,  v  Ram  K-ishore,  10  Moore,  27 9 
(ChundrabuJIi’s  case). 

(5)  Mondakini  n.  Adinath,  IS  Cal.  69. 

See  Bhoobun  Moyee  v.  Ram  Kishore,  10  Moore,  279  (Chundrabuili's 
case).  Thayammal  v.  Vencatarama,  14  I.  A.  67.  Tara  Churn  v.  Suresh 
Chunder,  16  I.  A.  166.  Radhabai  v.  Rakhmabai,  5  B°m.  H.C.  (A.CJ.) 
181.  Annama  v.  Mabbu  Bali,  8  Mad.  H.  C.  10S.  Darnidhar  v.  Chinlo,  »o 
Bom.  250.  Kali  Prosonno  c/..  Gocool  Chunder,  2  Cal.  295.  Bhubaneswar! 
*.  Niicomal,  12  I.  A.  137.  Fan  udd'in  t.  Tineowri,  23  Cal.  565. 
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lias  vested  by  inheritance,  would  make  an  adoption 
by  a  widow  valid,  (i)  The  correctness  of  the 
decision  is  doubtful,  having  regard  to  an  earlier  Full 
Bench  judgment  of  the  same  court,  which  was  consi¬ 
dered  in  the  later  case.  (2)  To  me  it  appears  reason¬ 
able,  that  if  the  widow  has  authority  to  make  an 
adoption  from  the  coparcener,  in  whom  the  estate 
might  have  vested,  according  to  the  rule  of  Gautama 
mentioned  above,  (it  being  remembered  that  the  rule 
of  Gautama  has  been  interpreted  by  several  commen¬ 
tators  as  being  applicable  to  Kshetraja  sons),  such  an 
adopted  son  should  take  like  a  posthumous  son. 

This  brings  us  to  the  question  whether  the 
adopted  son  is  to  be  considered  as  having  the 
rights  of  a  posthumous  son.  In  some  early 
cases  it  was  decided,  that  he  had  such  rights,.  But 
the  Privy  Council  held  otherwise,  (3)  and  it  is 
now  settled  that  though  he  has  the  right  to 
question  such  acts  of  the  widow,  he  cannot  be  con¬ 
sidered  as  a  posthumous  son,  causing  the  rights 
of  the  widow  or  other  heirs  to  be  in  abeyance,  and 
he  is  bound  by  an  alienation  made  by  the  widow  with 
the  consent  of  the  next  reversioner,  (4)  and  limitation 
runs  against  him  from  the  date  of  adoption.  (5) 
We  have  already  seen,  that  the  adopted  son  is 
heir  to  the  adoptive  mother.  (6)  There  were  conflic¬ 
ting  decisions  in  Bombay  about  it,  but  since  in  the 
recent  case  mentioned  below, the  Privy  Council  have 
held  that  the  adoptive  mother  has  the  legal  status 

(I)  Payapa  v.  Appana,  23  Bom.  327.  Gopal  v.  Vishnu,  23  Bom.  250. 

.  (2)  Vasudeo  v  Ram  Chandra,  22  Bom.  55  r. 

(a)  Bamundoss  v.  Masmut.  Tarinee,  7  Moore,  169.  Sees  Cal.  251: 
5  Bom.  637  ;  11  Bom.  609  ;  19  Bom.  36,  809. 

(4)  Rajkristo  »  Kishoree,  jW.R  14. 
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of  the  natural  mother,  the  Bengal  decision  should 
be  held  to  have  laid  down  good  law. 

When  a  person'  having  more  than  one  wife, adopts' 
a  son  in  conjunction  with  one  of- them  only,:  the  other 
wives  do  not  acquire  the  same  legal  status  with 
respect  to  the  adopted  son  as  the  wife  who  joins  her 
husband  in  making  the  adoption,  and  cannot  suc- 
.ceed  to  his  estate  in  preference  to  an  agnatic  heir, 
and  can  be  no  heir  ,  at  all  under  the  Bengal  school, 
being  in  the  position  of  a  stepmother,  (i)  The  Privy 
Council  in  a  recent  case  have  held,  that  the  Bengal 
decision  mentioned  above  is  correct,  and  that  the 
adoptive  mother  is  entitled  to  succeed  in  preference 
to  the  wives  of  the  adoptive  father  who  were  not 
associated  with  him  in  making  the  adoption.  (2) 
Under  the  Bengal  and  Mitakshara  Schools  of  law, 
therefore,  such  wives  of  the  adoptive  father  are  no 
heirs  of  the  adopted  son,  but  if  they  are  to  be  con¬ 
sidered  as  stepmothers,  they  may  come  in,  under  the 
Bombay  school,  after  the  grandmother  and  before 
the  paternal  uncle’s  son’s  son,  (3)  and  in  Madras 
after  the  Sagotras.  (4)  It  is  difficult  to  see,  how,  if 
these  females  are  no  heirs,  the  adopted  son  can  be 
their  hens,  or  heirs  of  their  father’s  family.  But  if 
the  fiction  of  law  is  complete,  and  these  females  be 
considered  as  stepmothers,  the  adopted  son  may 
inherit  their  Stridhana  as  a  stepson  under  the  Daya- 
bhaga  school.  Dr.  Siromani  was  of  opinion,  (5)  that 
there  can  be  no  relationship  between  the  adoptive 
mother’s  co-widow  and  the  adopted  son,  "  as  the 

(II  Kasheeshu.ee  «.  Grish  Chundra,  W.R,  1864,  p.  71. 

(a)  Annapurni  ».  Forties,  a6  I.  A.  246. 

(3)  Russoobi  •  Zoolrka,  19  Rom.  707. 

<4)  Kessarbai  *.  Wran,  5  Mad.  29. 

(5)  Siromani’s  Hindu  Law,  p.  197. 
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primary  son  of  one  of  several  wives  is’  a  secondary 
son  of  his  mother’s  co-wives,  Manu,  IX.  163,”  and 
“  there  cannnot  be  an  atidesh  from  an  atidesh." 

That  the  ingenuity  of  modern  commentators 
and  pundits  is  responsible  for  the  supposed  un¬ 
reasonableness  in  the  law  of  the  Rishis,  when,  as  a 
matter  of  fact,  it  does  not  exist,  is  exemplified  by 
the  conflicting  decisions  of  our  Courts,  about  the 
status  of  an  invalidly  adopted  son.  That  an  invalid- 
ly  adopted  son  can  not  lose  his  right  in  his  natural 
family,  is  a  proposition  so  clear  that  one  is  astonish¬ 
ed  at  the  conflict  of  opinion  on  the  matter.  In 
Madras  and  Bombay  the  correct  view  of  the  law  has 
been,  taken.  (1.)  But  in  Bengal,  the  opinion  has 
been  expressed  that  an  informally  adopted  son  loses 
his  rights  in  the  natural  family.  (2)  The  difficulty 
has  arisen  from  a  text  cited  in  the  Dattaka-Mimansa, 
to  the  effect  that  a  son  adopted  without  observing 
the  rules  ordained,  is  entitled  to  the  expenses  of 
marriage,  and  some  other  texts  which  lay  down,  that 
he  is  only  entitled  to  maintenance.  The  Madras 
Court  have  held,  that  an  invalidly  adopted  son  is 
not  entitled  to  maintenance  because  he  retains  his 
right  in  the  natural  family,  and  the  Bengal  High 
Court  is  of  opinion  that  he  is  entitled  to  maintenV 
ance,  because  he  loses  his  tights  in  the  natura 
,  family.  But  it  will  appear  clear  to  an  ordinary 
mind,  that  a  man  by  acts  of  others  can  gain  new 
rights,  but  cannot  lose  those  which  he  has,  unless 
the  law  expressly  takes  them  '  awray.  If  a  boy  is 
informally  adopted  and  kept  in  the  house  of  the 

(1)  Bawani  v.  Ambabay,  I  Mad.  H.  C,  363.  Ayyavu  v.  Neladatche, 
I  Mad.  H.  C.  397- 

(2)  Eslian  Kishor  «.  Haris  Chandra,  21  \V.  R  3’Sl.  Srecmulty  Ks- 
Goomaree  v.  Nobocoomur,  I  Bouln  137* 
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adopter  and  thus  deprived  of  the  affections  of  his 
haturat  family,  it  is  reasonable  that  the  adopter, 
should  get- him  married  and  provide  for  his  mainten-j 
ance,  but  it  is  not  reasonable  that  he  should  be! 
deprived  of  his  rights  to  his  ancestral  property  while- 
he  gains  no  such  rights  in  the  adopting  family.  This  • 
is  the  law  of  the  Rishis,  which  both  the  Madras  ; 
and  the  Calcutta  Courts  seem  to  have  overlooked. 

A  declaratory  suit  is  maintainable  for  impug- 
ing  an  adoption.  Such  a  suit  may  be  brought  by 
a  contingent  reversionary  heir,  but  as  a  general  rule 
it  must  be  brought  by  the  presumptive  reversionary 
heir,  and  a  more,  distant  reversioner  can.  maintain 
such  a  suit;  only  if  those  nearer  in  succession  are  in 
collusion  with  the  widow,  or  have  precluded  them¬ 
selves  from  interfering,  (i)  It  has  been  held  by 
the  Privy  Council,  that  in  a  suit  for  rent,  the  question 
of  the  validity  of  adoption  may  be  raised  by  the 
tenant.  (2)  In  a  suit  against  an  adopted  son  for  a 
declaration  that  his  adoption  is  invalid,  it  is  discre¬ 
tionary  with  the  Court  to  grant  or  refuse  a  decree. 
In  a  case  where  the  son’s  widow  in  possession  sued 
for  a  declaration  that  an  adoption  by  her  mother- 
in-law  was  void,  the  Privy  Council  refused  to  inter¬ 
fere  on  the  above  ground.  (3) 

A  person  adopting  is  as  a  general  rule  stopped 
from  denying  it.  (4)  but  where  the  adoption  is  made 
under  a  mistaken  view  of  law,  (5)  or  where  it  is 

(0  Rant'Anundkumary  9.  The  Court  of  Wards,  6  Cal.  764.  Thayammul 
-;t.  Vencatarama,  7  Mad.  401.  - 

(2)  Akhoy  Chundra  Bagchi  v.  Knlapahar  Haji,  12  Cal.  406,  P.C. 

<3)  PntW  PaLKunwar*.  Guman  Kunwar,  17  Cal.  933,  P.  C.  Srec- 
narain  Witter  Kissen  Soondry,  11  B.  C.  R.  190,  V.  C. 

(4)  Sukbasi  Lai  v.  Guman  Sing,  2  All.  366. 

(5)  Pichuvayyan  v.  Subbayyan,  13  Mad.  128,  Gopihl  v.  Chandraboli. 
19W.R.  12  PC. 
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tainted  by  fraud,  or  undue  influence,  or  incapacity,  a 
suit  at  the  instance  of  the  adopter  is  maintainable.  ( 1) 
When  a  third  party  actively  participates  in  an  adop¬ 
tion,  and  by  his  acts  signifies  his  acquiescence  in 
the  adoption,  he  is  estopped  from  questioning  it.  (2) 
It  was  at  one  time  thought,  that  there  was  a 
presumption  in  favour  of  an  authority  to  adopt,  and 
the  validity  of  an  adoption.  But  the  Privy  Council 
without  denying  the  force  of  “  the  presumption  which 
arises  from  the  religious  duty  which  is  upon  ,  every 
childless  Hindu  to  adopt,”  say,  that  it  is  of  a  very 
weak  character  since  a  childless  man  more  frequently 
dies, without  adopting  than  otherwise.  (3)  It  has  been 
held,  that  the  party  claiming  under  an  adoption  must 
prove,  in  case  of  an  adoption  by  a  widow,  a  valid 
authority  (in  provinces  where  it  is  necessary)  to 
adopt,  and  also  the  fact  of  the  adoption  according 
to  law.  (4)  The  authority  to  adopt  may  be  pre¬ 
sumed,  when  the  fact  of  the  adoption  and  the  due 
performance  of  ceremonies  are  admitted  and,  the 
next  reversioners  acquiesce  in  it  for  a  long  time.  (5) 
Where  the  adopted  son  has  been  in  possession 
and  been  recognized  as  validly  adopted  for  a  series 
of  years,  formal  proof  of  the  performance  of  cere¬ 
monies  may  be  dispensed  with.  (6) 


(1)  Thayammul  v.  'Sesachala,  lo  Moore,  4Z9.  Soma  Sekhara  r. 
Subhadra,  6  Bom;  524. 

(2)  Sadashiv  r  Hari,  11  Bom  H  C.  190. 

(3)  Nilmadhub  v.  Bissumbher,  12  W  R.  P.C.  I. 

C).).  Chowdhury  Pudumsing  »  Koer  Odeysing  12  W.R.,  P.C  I. 

(5) .  Rajendra  v.  Jogendra,  15  W.R.,  P.C,  41.  Grishchundra  p  Ranllal, 

1  W.R.  145.  Anund  Rao  r.  Gonesh,  7  Bom.  H.C.,  p.  33.  Guruprosopoa  r. 
Nilmadhub,  21  W.R.  84.'  Brojokishore  to  Srinath,  9  .W.R,  463.  , 

(6)  Sabo  V.  Naba,  I  I  W.  R'  3S0.  Chowdluiry  Heera  r.  Broio  Suudei,- 

18  W.  R.  77  , 
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■  ;  Ift  case  of  an  admitted  adoption,  the  cJUestion  of 

ijtS' validity  -cannot  be  raised  in  proceedings  for  certi¬ 
ficate  for  collecting  debts,  (i)  . 

An  injunction  for  restraining  an  adoption  has 
•never  been  ^granted' by  our  courts.  (2) 

It  is  a  question  of  some  difficulty,  whether, 
when  a  son  is  adopted,  pending  a  litigation,  by  the 
widow,  he  is  bound  by.  the  result.  There  is  no  case 
with  regard  t'o  an,  impartible  estate  descendible  to 
males  only,  when  the  widow  is  in  wrongful  possession 
and  adopts  only  when  she  is  sued  by  the  rightful 
heir,  the  question  of  the  right  of  the  son  so 
adopted  has  been  discussed.  It  has  been'  held 
in  Bengal,. that  a  decree  obtained  against  the  widow' 
may  be  executed  against  a  son,  adopted  pend¬ 
ing  the  suit  (3)  who  is  bound  by  the  result  of  the 
suit.  (4)  When  the,  decree  is  obtained  by  the 
.widotw  whp.  adopts  pending  the  suit,  she  is  account¬ 
able  to  the  adopted  son  for  any  benefit  derived 
under  the  decree,  if  it  is  in  respect  of  the  estate  of 
her  husband.  (5) 

.  Two.  questions  of  some  difficulty  remain  to  be 
considered.  The  first  is  whether  an  invalid  adopt¬ 
ed  son  .  can  succeed  as  a  persona  designata.  The 
second  is,  what  is' the  period :of  limitation  fora  suit, 
by.  or  against  an  alleged  adopted  son. 

Upon  the  first  question,  the  Privy  Council  in 
the  case  of.Nidhumani  v.  Saroda  Pursad,  (  3  I.  A- 

(I)  Nanku  Singh  v.  -Purmdhun  Sing,  12  W  R  356.  See  also  15  Cat. 

S  (2)  Assure*.  RaUin  Rat,  13  Bom.  56.  Run  Bahadoor  r.  I.uch'o  Koer. 
4  C.  L.  R  270.. 

,  (3)  Lahh-i*.  I.ahiri,  tiCal.  43.  RaaiblraUi  Ukraan,  5. Bom  630 

(4)'  Harisaran  Moitra  *r.  Bhubaneswar),  15  t.  A.  195. 

($}  Dharmla!  a.-  Musmut  Sham  Shundari,  3  Moore,  229. 
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253,)  held,  that  where  a  Hindu  by  his  will  directed 
as  follows:  "And  as  I  am  desirous  of  adopting  a 
son  1  declare  that  I  have  adopted  Koibullo  Persad 
*  when  he  comes  to  maturity  t’>e  executor 
shall  make  oVer  every  thing  to  him  to  his  satisfac¬ 
tion,"  it  was  a  gift  to  a  designated  person  who  took; 
even  if  the  adoption  failed.  In  the  case  of  Fanindra 
Deb  v.  Rajeswar  Das,  11  Cal.  463,  it  was  held, ‘that 
an  Angikar-patra  in  favour  of  an  invalid  adopted  son 
by  name,  did  not  pass  the  property,  when  it  was  a 
gift  to  him  as  an  adopted  son.  The  case  was  con¬ 
sidered  in  later  cases-  and  the  Privy  Council  held, 
that  in  that  case  the  Angikara-patra  might  be  con¬ 
strued  as  a  disposition  of  property,  or  as  a  declara¬ 
tion  of  the  consequences  flowing’  from  adoption, 
and  that  on  the  peculiar  language  of  the  deed,  it 
was  not  held  to  be  the  former,  and  it  did  not  pass 
the  property  to  the  invalidly  adopted  son.  It  has  also 
been  held,  that  “  where  a  testator -recited,  that  he  had 
been  keeping  a  minor  as  his  adopted  son  and  there- 
bv  gave  properties  to  him  absolutely  describing  him 
as  adopted,  the  gift  was  not  conditional  upon  the 
adoption  having  been  completed  ’’  or  upon  its  being 
good  in  law.  (1)  It  has  even  been  held,  that  where 
the  gift  was  to  one  by  name,  but  described  as  a  legi¬ 
timate  son  when  he  was  not  so,  it  was  good.  (2) 
The  Allahabad  High  Court  in  a  recent  case  have 
held,  that  in  the  particular  case  before  them,  ari 
Wajibularz  was  a  testamentary  disposition,  and 
though  the  gift  was  to  one  described  as  an  adopted 


(.1,  Subbaryaer  v  Subbammal,  27  I.  A.  162.  See  Mahjamma  r.  Shesh- 
ghc.  26  Bom,  496.  Bireswar  Mukurji  v.  Ardha  Chunder,  19  I,  A.  iojt 
Smeitdra  Keshub  v.  Doorga  Sundar,  19  I.  A.  108. 

(2;  Sree  Raja  Vencata  v.  Court  of  Ward?,  26  I.  A  83. 


ADOPTION.  551. 

son,- who  could  not  be  legally  adopted, that  fact  was  a 
mere. misdescription ;  and  the  intention  of  the  testator 
should  be  looked'  to' in  such  cases,  the  question 
being  whether  the  assumed  fact  of  the  adoption  is 
not,  the  reason,  and  till  motive  of  the  gift.  (1) 

We  next  come:  to  suits  by  and  against  adopted 
sons.  A  declaratory  suit  will  always  lie,  either  by  or 
against  an  adopted  son,  to  declare  an  adoption  valid 
or  invalid.  Such  suits  must  be  brought  within  six 
years,  in  the  first  case,  from  the  time  when  the 
rights  of  the  adopted  son  are  interfered  with,  and 
in  the  second  case,  when  the  alleged  adoption  be¬ 
comes  known  to  the  plaintiff. 

The  period  of  limitation  for,  a  declaratory  suit  is 
always  six  years.  The  difficulty  arises  when  the, suit  is 
for  possession  of  land  by  or  against  an  adopted  son. 

The  leading  case  .  on  the  question  is  that  of 
Jagadamba  v.  Dakhina,(2)  in  which  it  was  held,  that 
a  suit  for  possession  of  land  by  reversioners  within 
12  years,  but  after  6  years,  after  the  death  of  the 
widow  who  had  adopted  the  defendant  who  was 
in  possession,  was  barred  by  Art.  129  of  Act  9  of 
1871.  Their  Lordships  distinguished  the  case  from 
that  of  Raj  Bahadoor  v.  Achumbit  Lai  (3)  in  which 
the  following  observations  had  been  made :  "  their 
Lordships  are  clearly  of  opinion,  that ,  this  provision 
relating  to  adoption,  though  it  might  bar  a  suit 
brought  only  for  the  purpose  of  setting  aside  the 
adoption,  does  not  interfere -with  the  right,  which, 
but  for  it,  a  plaintiff  has,  of  bringing  a  suit  to  recover 
possession  of  real  property  within  1  2  years  from  the 

(t)  Lali  v.  Murlidlm,  24  All.  195. 

(2)  is  1.  A.  84;  13  Cal.  So9; 

(3)  6  1.  A  no. 
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time  when  the  right  accrued."  Their  Lordships 
said,  that  it  was  a  case  in  which  there  was  no  real 
adoption,  but  an  attempt  at  adoption  by  the  widow 
by  executing  only  a  deed  of  adoption.  The  case 
of  Mohesh  Narain  v.  Taruck  I^ath  (1)  was  also  a 
case  under  the  old  act,  and  the  rule  laid  down  in 
Jagadamba’s  case  was  followed,  but  an  observation 
was  thrown  out,  that  11  it  would  be  more  than  doubt¬ 
ful^’  whether  the  new  Act  of  1877  would  make  any 
difference.  In  the  last  case  on  the  question  before 
the  Privy  Council,  it  was  held,  that  when  there  is  no 
knowledge  of  adoption,  or  no  possession  by  the  ad¬ 
opted  son,  or  when  the  adoption  was  by  the  widow  to 
herself  and  not  to  the  husband,  six  years  limitation 
did  hot  apply.  (2)  The  Madras  High  Court  held, 
that  under  the  new  Act  also  6  years  limitation 
applied.  (3)  A  Full  Bench  of  the  Bombay  High 
Court  have  held,  that  under  Art.  118  of  Act  15 
of  1877,  a  suit  for  possession,  in  which  the  defendant 
pleads  adoption  to  the  knowledge  of  the  plaintiff  or 
his  predecessor,  is  barred  by  six  years’  limitation.  (4) 
The  Calcutta  High  Court,  however,  have  taken 
a  different  view,  and  held,  that  Art.  1 18  of  Sch.  12  of 
Act  15  of  1877,  did  not  apply  to  a  suit  for  posses¬ 
sion  of  immovable  property,  though  it  may  involve 
tire  question  of  the  invalidity  of  an  adoption.  (5) 
The  Allahabad  High  Court  in  the  latest  case  on  the 
question  have  approved  of  the  Calcutta  decision,  and 


(r)  20  I.  A.  30  ;  420  Cal.  487- 
2)  Luchroi  v.  ICanhye,  22  I.  A  51, 

<3)  Parvathi  v.  Saminatha,  20  Mad.  40,  following  22  Cal.  690. 

(4)  S'rinivas  v.  Hanmant,  24  Bom.  260,  followed  in  Barot  Naran  v. 
Hard  Jesang,  25  Bom  26. 

(5)  Ram  Chandra  Mukerjee  v.  Ranjlt  Sing,  27  Cal.  242.-  Jagannath 

iVosad  v  Ranjit  Sing,  25  Cal  354.  :  ,  \ 
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held  that  Art.  1 19  of  the  limitation  Act  did  not 
apply  to  a  suit  for  possession  of  immovable  proper¬ 
ty  by  an  alleged  adopted  son,  whose  adoption  had 
been  denied,  and .  his,  rights  interfered  with  more 
than  six  years  before  suit.  (1) 

A  form  of  adoption  called  the  Dwyamushyayana, 
is  known  to  lawyers.  In  the  authentic  Srriritis  and 
the  older  commentaries  the  term  was  applied  to  the ' 
son  by  niyoga.  (2)  The  Dattaka-Mimansa  and  the 
Dattaka-Chandrika,  however,  cite  certain  texts,  and 
interpret  them  to  mean,  that  a  boy  may  be  so  adopt¬ 
ed  as  to  retain  his  duties  and  rights  in  both  families, 
and  that  this  happens  when  he  is  the  nephew 
or  when  he  is  taken  from  a  different  family  after  his 
tonsure  had  been  performed.  But  it. is  forgotten  by 
the  said  authors  and  their  followers,  that  the  Dattaka 
can  never  take  the  property  of  his  natural  father, 
and  thus  never  can  be  a  Dwyamushyayana.  ’■ '  Mr. 
Mayne  rightly  observes,  that  in  the  older  sense  the 
.Dwyamushyayana  is  obsolete.  He  also  says,  that  this 
form,  in  the  sense  mentioned  in  the  Dattaka-Mimansa 
and  the  Dattaka-Chandrika,  “  seems  now  to  be  obso¬ 
lete,”  and  at  all  events  he  knows  of  no  decided  case 
affirming  its  existence,  and  that  was  also  the  opinion 
of  the  late  Mr.  Mandlik.  The  new  form  seems  to  be 
a  creation  of  the  learned  authors  of  the  Dattaka- 
Mimansa  and  the  Dattaka-Chandrika,  and  has 
no  foundation  in  the  Smritis.  However,  in  some 
recent  cases,  the  form  has  been  recognized  in 
Bombay,  where  it  has  been  held,  that  it  is  a  good 
form,  and  is  allowable,  not  only  as  between  brothers, 
but  also  as  between  others,  that  not  only  the  fathers 


(I)  Lali  a.  Murlidhai,  34  All,  195, 

(a)  Baudhayana,  n,  2,  1 2,  Narada  .XIII.  at. 
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*but  mothers  also  can  give  and  receive  in  such  form 
of  adoption,  that  all  the  ceremonies  prescribed  for 
it  are  the  same  as  in  the  case  of  Suddha-Dattaka, 
and  the  boy  takes  the  property  of  both  the  adoptive 
and  natural  fathers,  (i) 

in  Madras  it  has  been  held,  that  the  Dwyamush- 
yayana  is  obsolete  except  among  Nambudri  Brah¬ 
mans,  among  whom  the  custom  prevails  of  adopting 
a  person  without  restriction  of  age,  who  retains  his 
rights  in  both  families.  (2) 

The  Kritrima  form  of  adoption  is  good  only  in 
Mithila,  the  Punjab,  Kashmir,  and  among  Nambudri 
Brahmans  in  Madras.  In  Mithila,  as  we  have  seen, 
the .  commentators  have  laid  down,  that  there  can 
be  no  adoption  by  a  widow.  The  result  has  been, 
that  a  custom  of  adopting  in  the  Kritrima  form 
has  sprung  up. 

The  practice  is  supposed  to  be  founded  on  the 
following  passage  of  the  Dvaita-Nirnaya  of  Vachas- 
pati-Mirsa: — “Its  purpose  is,  for  the  man,  that  he 
may  be.  excluded  from  the  hell  denominated  put ;  for 
the  woman,  that  some  one  may  exist  capable  of 
performing  her  rite  of  Sapindikarana.  Should  indi¬ 
viduals,  capable  of  promoting  these  objects  exist,  a 
son  must  not  be  adopted.  Accordingly,  from  the 
resemblance,  to  the  condition  of  being  parents  of 
male  issue;  where  the  son  of  a  whole  brother  may 
exist  in  case  of  a  man,  other  persons,— and,  where 
the  son  of  a  rival  wife  may  exist,  by  a  female,  sons 
made;'  and  so  forth, — must  not  be  affiliated.  To 
this  doctrine  conform,  Asahaya,  Udyotkara,  the 
Kalpatara,  the  Parijata,  the  Ratnakara,  and  other 

(1)  Krishna  e>.  Paramsri,  25  Bom.  537.  Chinapa.  t).  Basanjravda. 
21  Bora.  103.  Maiava  t-.  Unganganda,  19  Bom.  428. 

1 2}  Vasudevantr  The  Secretary  of  State,  11  Mad,  157. 
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works!’’  Mr.  Colebrooke  says,  that  “  the  practice  of* 
adopting  sons/given  by  their  parents,  was  abolished 
there  (in  Mithila)  by  Sridatta  and  Pratihasta,  al¬ 
though  the  latter  had  been  himself  adopted  in  that 
•  manner.  Their  motive  was,  lest  a  child  already  re¬ 
gistered  in  one  family,  being  again  registered  in 
another,  a  confusion  of  families,  and  names  should 
thence  ensue.  A  son  adopted  in  the  forms  so  brief¬ 
ly  noticed  in  the  present  section  (Kritrima),  does 
not  lose  his  claim  to  his  own  family,  nor  assume  the 
surname  of  his  adoptive  father  :  he  merely  .performs 
obsequies,  and  takes  the  inheritance.”  Sridatta 
and  Pratihasta,  however,  in  their  written  works  did 
not  prohibit  the  Dattaka,  as  is  pointed  out  by 
Mr.  Sutherland,  and  though  the  Dattaka  is  rare  in 
Mithila,  it  would  be  rash  to  say,  that  it  is  illegal. 

The  Mitakshara,  the  Saraswati-Vilasa  and  the 
Madana-parijata  lay  down,  that  the  .  Kritrima  son 
should  be  an  orphan  {tTTfcfqgfrffo  '.)•  The  Dvaita- 
Nirnaya  lays  down,  that  the  Kritrima  is  not  in  any' 
way  related  to  the  father  of  the  adopter,  from 
which  it  will  follow,  that  he  cannot  take  collaterally. 

In  theory  the  husband  or  the  wife  or  both 
together  may  take  a  Kritrima  son,  who  is  called 
Kartaputra,  and  such  son  is  only  heir  to  the 
person  adopting  him.  (i)  Ordinarily,  however,  it  is 
the  widow  who  adopts  a  Kritrima  son,  and  she  can 
do  so  without  any  authority  from  the  husband.  (2) 
But  the  son,  so  taken,  is  not  the  heir  of  the  husband, 
but  is  the  heir  only  of  the  widow,  (3)  but  he  does 


XO  Sreenarayan  v.  Bhyajha,  2  Set.  Rep.  29. 

(2)  Shi  bo  Koeree  *.  Joogun  Sing,  8  W.  R.  1 55. 

(3)  Sree  Narayun  v.  Bhya  Jha,  2  Set.  Rep.  29,  Lachman  Lai  *. 
Mohun  Lat,  16  W.  R.  179. 
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not,  like  the  adopted  son,  lose  his  rights  of  heirship 
in  the  family  of  his  birth.  (1)  A  Kritrima  son  can¬ 
not  inherit  collaterally,  (2)  nor  have  his  sons  the 
right  to  question  an  alienation  by  the  adopter.  (3) 
The  Kritrima  son  must  be  of  the  same  caste 
with  the  adopter,  but  there  is  no  restriction  on  the 
ground  of  age,  or  on  the  ground  of  relationship,  (4) 
and  a  daughter’s  son,  a  sister’s  son,  or  the  only  son 
of  a  father  may  be  adopted.  (5) 

The  consent  of  the  son  adopted  is  necessary, 
and  beyond  the  ceremony  of  taking  with  a  libation  of 
water,  which  amounts  to  saying  that  beyond  the 
formality  of  giving  and  receiving,  no  other  ceremony 
is  necessary.  (6)  Rudradhara  in  the  Suddhi-vivekah 
prescribes  the  following  ceremony  for  adopting  in  the 
Kritrima  form.  “  At  an  auspicious  hour  the  adopter, 
of  a  son  having  bathed,  and  having  given  the  boy 
some  acceptable  present,  should  say — “  Be  thou  my 
son,”  ;  and  he  should  answer, — “  I  am  become  your 
son.”  The  offer  of  a  present  is  a  customary  form, 
though  not  indispensable.  The  agreement  of  both 
parties  is  indispensable.”  (7) 

:  In  Madras  among' certain  castes  and  among 
dancing  girls,  certain  customs  have  been  recogniz¬ 
ed  by  our  courts,  which  have  no  foundation  in 
any  thing  in  Hindu  law.  Among  the  Motati 
Kapu  or  Reddi  caste  a  man  may  take,  what  is 
called  an  Illatom  son-in-law,  who  succeeds  like  the 


(1)  The  Collector  of  Tirhoot  v.  Huro  Persad  Mohunt,  7  W.  R.  500. 

(2)  Sliibo  Koeree  11.  Joogun  Sing,  8  W.  R.  155. 

(3)  Babu  Juswant  Sing  v.  Dooie  Chand,  25  W.  R.  255. 

(4)  Ooman  Dutt  v.  Kunhia  Sing,  3  Beng.  Sel.  Rep.  145. 

(5)  Chowdhury  Parmeswar  Dutt  Jha  v.  Hanuman  Dutt,  6  Sel.  192, 
1,  (6)  Lachraan  Lai  v.  Mohun  Lai. 

(7)  3  Sel.  Rep.  at  p.  19S. 
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son,  and  takes  an  equal  share  with  an  afterborn  son 
or  adopted  son,  but  can  not  be  regarded  as  forming  a 
joint  family  with  a  son,  and  has  not  got  any  right  of 
survivorship,  (i)  Among  dancing  girls,  the  Bengal 
and  Bombay  High  Courts  have  righty  held,  ..that 
the  adoption  of  daughters  by  them  is  illegal.  (2) 
In  Bombay,  however,  it  has  been  very  recently 
held,  that  a  prostitute  (though  it  is  difficult  to  see 
how  under  the  Hindu  law,  she  can  do  so  )  may 
validly  adopt  a  daughter,  when  she  is  not  attached 
to  a  temple,  and  when  her  object  is,  that  she  might 
have  some  one  to  perform  her  funeral  ceremonies, 
and  inherit  her  property.  (3)  The  custom  of  adopt¬ 
ing  girls  for  training  up  as  dancing  girls  is  so  clearly 
opposed,  to  Hindu  law  and  to  all  principles  of 
morality  and  public  policy,  that  one  wonders  how 
the  Madras  High  Court  has  recognized  such  a 
custom.  It  has  been  held  in  Madras,  that  such 
adoptions  are  valid,  . and  confer  rights  of  succession 
to  the  girls  adopted,  (4)  and  that  more  than  one 
girl  may  be  adopted,  and  we  have  seen  how  nice 
questions  of  survivorship  have  been  discussed  with 
great  show  of  learning,  in  this  connection. 

In  case  of  aboriginal  tribes  there  is  no  pre¬ 
sumption,  that  they  are  governed  by  Hindu  law. 
In  their  case,  it  must  be  proved,  that  by  custom  they 
have  the  right  to  adopt.  (5) 


(1)  Hanumaniarama  it.  Rama  Reddi,  4  Mad.  272  ;  Qlcnchamma  v, 
Subbaya,  9  Mad.  114. 

(2)  Hemcowar  it.  Hanscowar,  2  Mori,  133.  Mathura  v.  Esu,  4  Bom.  545, 
See  Ghasita  v,  Umrao  Jan,  21  Cal.  156  P.L. 

^  (3)  Manjamma  v.  Seshgirirao,  26  Bom.  49r. 

(4)  Vencu  v,  Mahaltnga,  II  Mad.  393  ;  Muttukannu  *.  Paramanmi, 
12  Mad.  214. 

($)  Fantndra  Dev  Raikel  a,  Rajeswar,  n  Cal.  463. 
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afa^aaiatata  gwraia  a  frftaTat  a*aa 
fsrlf^r.  fafaat  aiaatai  •  “  aatiaaf  a<aTTt 

alar  ■vi«tia»fr  i 

afaataafaar,  'san  ?  a:  a 

■  -  Atri  gave  his  son  to  the  son  of  Urva  who 

desired  a  son  ;  childless  he  thought  that  he  was 
without  power,  weak,  and  without  substance,  *  * 

by  that  (Sacrifice)  he  got  four  heroic  sons. 

Taittiriya-Sanhita,  7-1-8. 
aiga^i  atatd%  1 

aaaasrruaa  «  1  ?  1  ?  1 

There  is  no  place  for  the  man  destituate  of  male 
offspring.  . 

,  Aitareya-Brahmana,.  VII.  3, 1. 

aiaaniN  gat  wafa  aiaa:  1 
waatata  aaraaiaan^s!  a a) i 
gaafafaatarf :  farmataTaiatfaa:  11 
aTHat^afaTmaTaaraa  gaata  vnta  i 
,  gaa  gfaat  11 

amt  fam  aT  asnai  aafa:  gaarafa  i 
asa  atfaagar'  a  a  at  afaa:  la:  n 
aaaat  ga:  a^:  gat  aar  g  afaa:  1 
a  ataa  afaaa  aaratscnaataa:  11 
atafa^a  aafaga  aaafaa;  irfaq;  i 
atafaajaxga:  faaft  amfa  aaa:  war  u 
aar  aftaa:  ua:  faaiar  aia:  a>P  i 
^aratatasTOia  aaarrq  aataa^  n 
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f%w^rsj  H 

g*ntre  g  swsft  irtafrggisrorfim;  n  , 

wg:  <-  •  t°A>  ?c»,  ?*c>  m>  *»*y 

ut-u*1 

No  sooner  the  eldest  son  is  born  the  one  be¬ 
comes  a  man  with  a  son. 

:  These  eleven,  the  son  begotten  on  the  wife,  and 

the  rest  as  enumerated  (above),  the  wise  call  sub¬ 
stitutes  for  a  son  (taken)  in  order  (to  prevent)  a 
failure  of  the  (funeral)  ceremonies. 

,  If  among  brothers,  sprung  from  one  father, 
one  have  a  son,  Manu  has  declared  them  all  to  have 
male  offspring  through  that  son. 

That  (boy)  equal  (by  caste)  whom  his  mother 
or  his  father  affectionately  give,  (confirming  the  gift) 
with  (a  libation  of)  water,  in  times  of  distress* 
as  his  son,  must  be  considered  as  an  adopted  son 
(Datrima). 

Of  the  man  who  has  an  adopted  (Datrima) 
son  possessing  all  good  qualities,  that  same  (son) 
shall  take  the  inheritance,  though  brought  from 
another  family. 

An.  adopted  son  shall .  never  take  the  family 
(name),  and  the  estate  of  his  natural  father ;  the 
funeral  cake  follows  the  family  (name)  and  the 
estate,  the  funeral  offerings  of  him  who  gives  (his 
son  in  adoption)  cease  (as  far  as  that  son  is  con¬ 
cerned.) 

' ,  •.  •"  Dr.  Buhler  interposes  here  the  words  Mon  man.'  This  is  not  inThe 
original  and  the  interposition  is  not  justifiable.  It  would  make  ihe  adoption 
by  a  widow  impolitic- 
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The  legitimate  son  of  the  body  alone  (shall  be) 
the  owner  of  the  paternal  estate  ;  but,  in  order  to 
avoid  harshness  let  him  allow  a  maintenance  to  the 
rest. 

But  when  the  legitimate  son  of  the  body  divides 
the  paternal  estate,  he  shall  give  one-sixth  or  one- 
fifth  part  of  his  father’s  property  to  the  son  begotten 
on  the  wife. 

The  legitimate  son  and  the  son  of  the  wife 
(thus)  share  the  father’s  estate  ;  but  the  other  ten 
become  members  of  the  family,  and  inherit  accord¬ 
ing  to  their  order  (each  later  named  on  failure  of 
those  named  earlier). 

Manu,  IX.  106,  180,  182,  168,  141,  142, 
163-165.  See  also  Manu,  IX.  158-160 
cited  at  p.  484. 

trfwsr  fawf tifoz^Tf?T  yrsnj  u  , 
fasni?  f*rfa  HT5r‘  rt’  -n  fr§rre*WT5fsp(  1 

He  who  adopts  a  son  without  observing  the 
rules,  ordained  should  make  him  participator  of  the 
rites  of  marriage,  not  a  sharer  of  the  wealth. 

A  text  cited  as  Manu’s  in  the  Dattaka- 
Mimansa  and  the  Dattaka-Chandrika, 
but  not  found  in  the  Manu  Smriti. 

HfWT  3tTt  %  famuli  I 

?ic^  frrgt^ran  it 

The  son  being  born  and  the  Dattaka  not  being 
adopted  according  to  rules,  the  wealth  is  his  only 
who  is  justly  master  of  the  father’s  wealth. 

A  text  cited  as  Manu’s  in  the  Dattaka- 
Chandrika.  In  the  Dattaka-Kaumudi  it 
is  declared  to  be  a  text  of  Vyasa.. 
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JTT^Wt  ^bPPSrreh  <?n^  ^flfUTOTOW  H  •  j 

He  who  gives  what  should  not  be  given 
and  he  who  receives  what  should  not  be  given  they 
both  are  to  be  punished  as  thieves,  and  should  be 
made  to  pay  the  highest  amercement. 

A  text,  cited  as  Manu’s  in  the  Vira-Mitrodaya; 

probably  it  is  a  text  of  Vrihaspati. 

S’HWtmfcaorpiff  1 

trwt  *nmt  *ftw  Tnpira  w  >*  n 

3iP*nj:  1 

Sons  given,  purchased,  and  the  rest  retain  the 
Sapinda  relationship  with  the  natural  father  to  the 
fifth  and  seventh  degrees  ( in  the  mother’s  and 
father’s  sides  respectively),  but  enter  the  gotra  only 
of  the  adopter. 

Vrihat-Manu.*  • 

wht  %  wlrne^:  ^ptt:  i 

f«ifk®TT  ntwaf  mfser  *r  wrftp^i  fatfoir  11 

•  1 

The  sons  given,  purchased,  and  the  rest  whose 
ceremohies  have  been  performed  in  theadopter’s 
gotra,  enter  the  gotra  by  the  observance  of  the  cere¬ 
mony,  but  the  Sapinda  relationship  is  not  thereby 
created. 

Vriddha-Gautama.f 


•  Cited  in  the  Dattaka-Siromani  and  other  books,  but  declared  to  be 

cpurious  is  the  Mayukha. 

t  Cited  io  the.  Dattaka-Mimansa  and  other  books,  but  declared  to  be 
unfounded  in.  the  Mayukha. 
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Raja  (in  the  ceremonies  of  adoption)  means  the 
lord  of  the  village. 

Vriddha-Gautama,  according  to 
the  Dattaka-Mimansa. 

irna^if?  a%  Aif^r  ya:  i 


Among  the  three  castes  beginning  with  Brah- 
mana  the  sister’s  son  can  never  be  an  (adopted  son.) 

Vriddha-Gautama, 
cited  in  the  Dattaka-Mimansa. 

AYaa  aat  snt  i 

fiig  ii 


After  an  adopted  son  has  been  made  if  a  legi¬ 
timate  son  of  the  body  be  born,  they  (both)  take 
equally  the  father’s  wealth. 

Vriddha-Gautama, 
cited  in  the  Dattaka-Chandrika.* 


weTAT<?AWAt  yyIy  aa  aay:  i 
faHta:  i  a  RT?nfA?TTt  agitata  i 

AYT  iJWAt  WT  A  AffWAlY:  WT^A  AW  YtA' 

YTTfafA  I 

JtrlfY?nPRAW.  AAAt  YAfA  ATATfciAfAfAA^:  I 
AW  H<Sl«lfasndoi| |5|q  YTATfAAYt  AYAA*.  I 
A  WAT*  AY  AfTTO^ATYT  I 
Y  fY  YATTATA  AT.  1 


•The  Dattaka-Chandrika  says,  that  this  text  refers  to  Sudrast  It  is  very 
likely  spurious,  like  many  of  the  texts  cited  in  thie chapter,  which  cannot 
be  found  in  the  olddigesls. 
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gw  wfinrwfam  *xwfw  w  f»rawr  fliww.-. 

*naf  ^Tfnf^^^fTWT^  w^fware%w# 
nf»TOldwi^  I 

’WtN’UW'  WTOT  JJSfwW  WBTTTJ^Tf  I 

fawntfl  wj%w  wf’  ’^rnrawfir  1 

<sf¥w?r  ufa^ftN  wkw:  gw  w^trat  wgwtn- 
1 

wfw  ww^fq^g  gwf.  ^ttw  1 

*Rre:  •*<«■*«  i.t—t* 

-:■'  Now  among  those  (sons)  who  are  not  heirs 
but  kinsmen,  the  Sahodhaja  is  the  first.  The  second 
is  the  adopted  son.  He  whom  his  father,  and  his 
mother  give  in  adoption. 

These  (  last  mentioned  )  six  (  sons )  shall  take 
the  heritage  of  him  who  has  no  heirs  .  belonging  to 
the  first  mentioned  six  classes. 

Man  formed  of  uterine  blood  and  virile  seed 
proceeds  from  his  mother  and  his  father  (as  an 
effect)  from  its  cause. 

(  Therefore  )  the  father  and  the  mother  have 
power  to  give,  to  sell,  and  to  abandon  their  (sons). 

But  let  him  not  give  or  receive  (  in  adoption  ) 
an  only  son. 

For  he  (must  remain)  to  continue  the  line  of 
the  ancestors. 

Let  a  woman  neither  give  nor  receive  a  son 
except  with  her  husband’s  permission. 

He  who  desires  to  adopt  a  son,  shall  assemble 
his  kinsmen,  announce  his  intention  to  the  king, 
make  burnt  offerings  in  the  middle  of  the  house, 

•  The '  Kalpataru,  the  Saraswati-Vilasa,  end  the  Ratnakara  read  'WWf»- 
*re»l  for  W»reftrasr*[  I  It  would  mean  1  no!  very  near.1 
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reciting  the  Vyahritis,  and  take  (as  a.  son)' a  not 
remote  kinsman,  just  the  nearest  among  his  rela¬ 
tives. 

But  if  a  doubt  arises  (  with  respect  to  an  adopt¬ 
ed  son  who  is  )  a  remote  kinsman  (  the  adopter  ) 
shall  set  him  apart  like  a  Sudra. 

For  it  is  declared  in  the  Vedas,  “  Through  one 
he  saves  many.” 

If  after  an  adoption  has  been  made,  a  legiti¬ 
mate  son  be  born,  the  (adopted  son)  shall  obtain  a 
fourth  part. 

Provided  he  be  not  engaged  . in  (  rites  )  procur¬ 
ing  prosperity, 

Vasistha,  XVII.  26,  28-30,  39;  XV.  i-io, 

3tt:  gat  i 

Sprung  from  one  following'  a  different  Sakha 
(or  branch  of  the  Vedas)  the.  given  son  even  when 
invested  with  the  characteristic  thread  under  the 
family  name  of  the  man  himself,  according  to  the 
form  prescribed  by  his  peculiar  Sakha,  becomes 
participant  of  the  duties  of  such  Sakha. 

.  A  text  of  Vasistha,  cited  in  the  Dattaka-Mimansa. 
«r  f^rt  i 

The  gift  (  or  acceptance  of  a  child  )  and  the 
right  to  sell  (or  buy)  a  child  are  not  recognized, 
Apastamba,  P.  2,  P.  6,  K.  13,  S.  10. 

I 
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'•HW  xjfa^rrtj^  ,s?r^  ^TrarfaafVt 
»jy*’  >nnrftV  ^  f^sRawr^r:  « 

tNrm:  v  \  1  *r’  ^  1  gr  3  1  ^ \0,  $ *, 

,He  (is  called)  an  adopted  son  (datta)  who 
being  given  by  his  father  and  his  mother  or  by 
either  . of  the  (two, -is  received  in  the  place  of  a 
child.) 

They  declare  the  legitimate  son,  the  son  of  an 
appointed  daughter,  the  son  begotten  on  a  wife, 
the  adopted  son  and  the  son^made,  the  son  secretly 
born,  and  the  son  cast  off  (to  be  entitled  to-  share 
the  inheritance.) 

Baudhayana,  P.  II.  A.  2  S.  20,  31. 

farfii  ^ingirerw.  i 

?nmftr&f*rf»rTrar^rer 
|  areNr* 

I  T[f%  5ff9fTTStra  gjsfatT  I  H  g 
5W  1  irfrt 

w  wresrt  ? 

%?trTTaf  gram  tm»rofawfirf?r  aw 
awards  fawjwwvrc  Trfwf^ 

arurrnnrf  smsrarrsrsf  tiftfaai  hwt* 
acfafirfa  arahrat  i  are  arsRtw  w*  raaninft- 
m«r;  ?ig:  wm‘  *tm  wi  %  ^rtf?r  firim  i 
^ratHfaa;  arw  h  nftnsTfw  virni  bR«si- 
ftt  ax  aj^juftsraar 
■srranrKi  tTftarwiwnfaaTajOTH  war  <rarw*  ai*tf?r 
trerr  iffif  artfam  wwwt*  *fn  gdsarwww 
ftfam  i ref  ^  iam  arrat?  * fa  stoot  w*farw 
ajrxuirt  «^sn  farewq  wijfafafwtSgwawarwfliatf 
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tj?  v?  brnuti^dly^r' 

a*f  dgfetfa^r:  ^cprapnt  grtavmr  tfrertfa  i 

?fn  ^mr  ataro*:  i 

^tnyswfnrftfjre'  ( ^  w  a.  ^rerra:  )* 

We  shall  explain  the  rule  for  the  adoption  of  a 

son. 

Man,  formed  of  virile  seed  and  uterine  blood 
proceeds  from  his  mother  and  father  (as  an  effect) 
from  its  cause. 

(Therefore)  the  father  and  the  mother  have 
power  to  give,  to  abandon,  or  to  sell  their  (son). 

But  let  him  not  give  nor  receive  (in  adoption) 
an  only  son. 

For  he  (must  remain)  to  continue  the  line  of  the 
ancestors. 

Let  a  woman  neither  give  nor  receive  a  son 
except  with  the  permission  of  her  husband. 

He  who  is  desirous  of  adopting  ( a  son ) 
procures  two  garments,  two  earrings,  and  finger  ring, 
a  spiritual  guide  who  has  studied  the  whole  Veda 
a  layer  of  kusagrass  and  fuel  of  Patasa  wood  and 
so  forth.  .  ,  ; 

Then  he  convenes  his  relations,  informs  the 
King  (  of  his  intentions  to  adopt )  in  their  presence, 
feeds  the  ( invited  )  Brahmans  in  the  assembly,  or 
in  his  dwelling  and  makes  them  wish  him  “an  aus¬ 
picious  day  ”  “  hail  and  prosperity.’’ 

Then  he  performs  the  ceremonies  which 
beign  with  the  drawing  of  the  lines  on  the  altar  and 
end  with  the  placing  of  the  water-vessels,  goes  to 


*  This  is  the  text  as  published  by  Dr.  Buhler  in  the  Journal  of  the 
Asiatic  Society  of  Bengal  vol.35  p.  162.  •  .  .. 
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the  giver  (  of  the  child  )  and  should  address  (.  this  ) 
request  ( to  him  )  “  give  me  thy  son.” 

The  other  answers  ‘  I  give  (  him  ).’ 

He.  receives  ( the  child  with  these  words) 

1  fake  thee  for  the  fulfilment  of  (my  )  religious 
duties  ;  I  take  thee  to  continue  the  line  (  of  my 
ancestors.) 

Then  he  .  adorns^  him  .  with  the  ( above 
mentioned  )  two  garments,  the  two  ear-rings,  and 
the  finger-ring,  .performs  the  rites  which  begin  with 
the  placing  of  the  (pieces  of  wood  called)  paridhis 
(fences  round  the  altar)  and  end  with  the  Agnimukha 
and  offer  (a  portion)  of  the  cooked  (food)  in  the  fire. 

Having  recited  the.  Puronuvachya  (  verse  ) 
He  who  thinking  of  thee  with  a  discerning  mind, 
&c.  he  offers  an  oblation,  reciting  the  Yajya  (verse) 

‘  To  which  performer  of  good  deeds,  thou,  6  Gotave- 
’  das/  &c. 

Then  he  offers  ( oblations,  reciting )  the 
Vyahritis  ; — ( the  ceremonies  )  which  begin  with 
the  oblation  to  Agni  Svishtakrit  and  end  with  the 
presentation  of  a  cow,  as  a  fee  (  to  the  officiating 
priests  are  )  known  ;  • 

■  And  presents  (to  the  spiritual  guide)  a 
sacrificial  fee  those  two  dresses,  those  two  ear-rings, 

.  and  that  finger-ring  (  with  which,  he  had  addressed 
the  child.) 

.  If  after  the  performance  of  these  (  rites ) 
a  legitimate  son  of  his  own  body  is  born  ( to  the 
adopter,  then  the  adopted  son  )  receives  a  fourth 
(  of  the  legitimate  son’s)  share. 

.  Thus  says  Baudhayana. 

Baudhayana,  Grihya  Parisishtha. 

Prasna  VII.  Adhyaya  V. 
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TTIrIT  fam  *T  V  *  gat  ?rlWt  «t?l  1 

*  »  •  1 

'Iwreim  faffar  wr*r?rfw.  i 

araranarc:  *  1  1 

The  son  whom  his  father  or  mother  gives  be¬ 
comes  Dattaka.  *  *  *  The  Kritrima  is  he  who 
makes  himself  so. 

(Of  the  disqualified  heirs,)  sons  legitimate  and 
Kshetraja  (only)  are  entitled  to  allotments,  if  free 
from  defect  * 

Yajnavalkya,  II.  135,  136,  146. 

f%5rr?rt*rt  11 

A  son  (adopted)  of  the  same  caste  should  be 
taken.  He  is  an  offerer  of  the  pinda  and  heir. 
Failing  him  an  (adopted  son:)  of .  different  caste 
(also  is  only)  perpetuator  of  the  lineage. 

Vriddha- Yajnavalkya,  cited  in  the 
Dattaka-Chandrika. 

1  *  f  WTmfttswra  ^fr:  i 

f*TO  U  1  i«,  t*. 

The  adopted  son  (Dattaka,)  is  the  eighth. 

And  he  belongs  to  him  to  whom  he  is  given 
by  his  mother  and  father,  f 

Vishnu,  XV.  18-19. 

•  From  this  it  follows,  that  the  adopted  sons  of  disqualified  persons  are 
4  'Mother  or  father'  is  the  translation  by  Dr.  Jolly.  But  and  not  or  seems 

^  1  <fW*nrsr  fqtglrwtrtsi- 

WFh:  II  is  a  text  of  Vishnu  not  found  in  the  Vishnu,  -Srariti,  but  cited  as 
such  in  the  Mitakshara,  the  Madana-Parijata,  and  the  Vira-Mitrpdaya. 


..  ADOPTION. 


•5^9 

nr  1, 
^ijrftrsm  11 

,  snt?r.  1 

Sons  reared  for  religious  merit  in  the  several 
gotras  as  begotten  sons,  become  merely  participators 
in  a  share  and  the  oblations  or  the  funeral  cake. 

Narada.* 

^T^nntrnjcR'T  . 

^,rjnff^f^^tTi3?i5rn;?5r!grsT»r  1 

Let  those,  being  sons  to  both  fathers,  present 
separately,  to  each  oblations  of  food  and  water;  they 
take  half  of  a  share  in  the  estate  of  the  contributor 
of  the  seed  (natural  father)  and  owner  of  the  soil 
(adopting  father). 

Narada,  cited  in  the  Dattaka  Chandrika. 

*fan?T*ri  ^wrasfu  %rsr:  i 

nft^tsfxr  ^tT^T.  II 

^rrwffsinjg  ^?r  1 

The  son  of  a  Sapinda  is  the  principal,  failing 
him  one  born  of  the  same  gotra,  failing  the  latter 
one  of  another  may  be  taken  in  adoption. 

Narada,  cited  in  the  Dattaka-Nitnaya. 

wwfa  ^  snn  3  tjfw.  warn 

%rsn^roBWT  tT^zrnwfipr  11 


n-Kaustubb; 


cd  in  litf:  Mayukb* 
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When  there  are  many  uterine  brothers  sprung 
from  one  (father)  and  a  son  is  born  even  to  one  of 
them  only,  they  all  are  declared  to  have  offspring 
(through  that  son.) 

The  other  sons  beginning  with  the  son  begotten 
on  a  wife  (Khetraja)  shall  respectively  take  a  fifth, 
sixth  and  a  seventh  part. 

Vrihaspati,  V.  99 ;  XX.  39. 

gsTTmi  fsnrraftnrr  dm  i 

ipnrfafdfmN:  » 

wsiwmfd:  l 

When  there  are  no  sons,  to  prevent  the  failure 
of  religious  ceremonies  and  for  the  preservation  of 
the  family  in  the  Kali-Yuga  should  the  substitute 
of  a  son,  the  Dattaka  (adopted  son)  be  made. 

Vriddha- Vrihaspati,  cited 
in  the  Dattaka-Mimansa. 
^rft  vrSn  dis^>  jtjisw.  i 
fmisjt^flifmfrft:  d  11 

HJMlfdsJldidih  1 

A  son  of  any  description  must  be  anxiously  adop¬ 
ted  by  a  sonless  man  for  the  sake  of  the  funeral  cake) 
water  and  religious  rites,  and  for  the  celebration 
of  the  name. 

Manu,  according  to  Dattaka-Mimansa. 
But  it  is  not  a  text  of  Manu,  but  of 
Vrihaspati  as  mentioned  in  the  Kalpa- 
taru.  According  to  the  Dattaka-Tilaka, 
it  is  a  text  of  Vriddha-Shatatapa. 
gtfmrdr.  i 

firm  msfcr d  tjdt  11 

trrure:  « i  ?  f 
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The  Aurasa,  Kshetraja,  the  Dattaka,  and  the 
Kritrima  are  the  (four)  sons.  He,  whom  the  father 
or  the  mother  gives,  becomes  Dattaka. 

Parasara,  IV.  19. 

"apro  fqacrer  vna^t  *r%?r  i 


Of  the  sonless  uncle  his  brother’s  son  becomes 
the  .son.  He  it  is  who  performs  his  sraddha  and 
the  ceremonies  of  giving  the  pinda  and  water. 

Vrihat-Parasara,  Ch.  IV. 

fppirrer  fecit  i 

A  funeral  repast  by  the  legitimate  son,  for  a 
father  who  has  departed  his  life,#  oh  all  occasions 
is  in  honor  of  three  ancestors.  For  those  of  a  different 
general  family  is  the  rite  consecrated  to  a  single 
person  on  the  anniversary  of  the  day  of  death. 

Parasara,  cited  in  the  Dattaka-Mim ansa.  • 

feanrf*  ^  i 

^ttt:  q  <3  atarihi  11 1 

wnprrt  g  efe  feqrtrk*  ^  1 
>*  mrifw  tfe  ineNcifcaq*.  n 


•The  translation  is  Mr.  Sutherland’s.  According  to  some  writers  the 
first  hemistich  means,  when  the  father  has  been  joined  with  the  Pit r is  by 
lhe  Sapindikarana  ceremony. 

*  f  This  verse  attributed  to  Vyasa  and  Daksha  in  the  Hemadri  according 
to  the  N irnaya-Sindhu,  which,  upon  this,  bases  the  opinion  that  after  the 
fifth  year  the  boy  can  be  adopted  if  willing,  and  not  otherwise^ 
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A  wife  or  a  son  or  the  whole  of  a  man's  estate 
shall  not  be  given  away  or  sold  without  the  assent 
of  the  persons  interested  ;  he  must  keep  them  him¬ 
self  but  in  extreme  necessity  he  may  give  or  sell 
them  ;  otherwise  he  must  attempt  no  such  thing. 

Katyayana,  cited  in  the  Mayukha,  Dayabhaga, 
and  Ratnakara. 

fsronjf  nstrren  tfinR*  n 

4 1  <ti  mi  *i  1 

Whatever  spiritual  acts  (or  acts  relating  to  the 
future  state)  a  woman  performs,  without  the  permis¬ 
sion  of  the  father,  the  husband  or  the  son,  to  obtain 
a  benefit  after- death,  it  shall  become  fruitless  &c. 

Katyayana,  cited  in  the  Mayukha.* 

.  *m:  i 

If  a  legitimate  son  be  fyorn,  the  rest,  are  takers 
of  a  fourth  share,  provided  they  belong  to  the  same 
class,  but  if  of  a  different  class,  they  are  entitled  to 
food  and  raiment  only. 

Katyayana,  cited  in  the  M'itaksbara, 
Parasara-Madhava,  Parijata,  and 
Saraswati-Vilasa.f 


*  It  is  upon  this  text  ihnf  the  Bombay  Pundits  interpret,  that  the  texts 
about  the  dependence  of  women  refer  to  certain  particular  acts  only,  and  base 
the  law  prevailing  there  that  a  widow  can  adopt  without  the  husband’s  per* 


Mimansa  read  j  but  the  Kalpataru,  the  Dayabhaga, 

the  Vivada  -Ratnakara,  and  the  Dattaka-Chandrika,  read  gr^qfs'l 

It  is  upon  this  divergence  that  the  difference  of  law  iiifthe  different 
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frfrt  w  Tmifgfjnnh  w  f?  1 
sn»^Tsn^  w*raM  w.  «* 

^fTsjffsrrtflfwrgw^^Ri  1 

The  cerempnies  of  Homa  and  the  like  are  not 
requisite  in  the  case  of  the  daughter's  son  and 
brother’s  son.  Such  adoption  is  completed  (by 
gift)  by  word  .'of  mouth.  Thus  says  Yama. 

:  Yama,  cited  in  Dattaka-Darpana. 

wtaohsT  Jrswfw  qwTtowg'riww  1 
cit  gmsT  wf  <fnn  w  nt 
fsi  WtTT  g'qhw*  1 

iNrq'  teaTT»W  li 
=tg  iTTWTsr'  I 

*t?tTWT^<?T  3*7^7  ¥TffWT^7  UtTW:  11 
*r.  crtia'^t^r  i 

^•ctPCTHTft*'  77x7*3  ®577  II 

gig:  ura'  wc*7  g  aw  wTwwg  1 
gtw  wwwr  grruswr  ifi  *nf  wfw  agfvr:  11 
tfCRtffT  WT«7T  qffmi’x  w  1 
Wt?s  wht  wrara  11 

«nsnf^fwrw,,  <?r  aw^TTrraw'  gag  i 
mgf  w  73%  sp«tw  wggg  11 
•  wwwt  wwrgra  faaTwn:  1 

w^t  ws  gwrwn  arianiT  11 


•This  text  was  cited  by  the  Bombay  Sastris  in- 1 S2i  in  the  case  of  Hacbut 
Rao  (3  Bonn  85),  and  also  in  the  case  of  Aymaram  r,  Madho  Rao,  6  All. 
276.  The  Datiaka-Kaumudi  says,  it  is  cited  in  the  .Sarnswaii-Vilasa  as  a 
text  of  Devala,  but  I  have  wot  found  it  in  that  book. 

,.  t  *nnr3rtwrfa  is  an0tlier  reading  according  to  the  Dattaka- 
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%B3P?xfc  wtw'  ^  ar^r  5ta‘  wnit^  11 
am^T*rt  *ffw>  j 

a^WaS^tftr^t  =fT  STOgT  g  5T  ^TT^c[  II 

’afwrai  ^sn?h  ax  xr^nlorxrxftsfcr  m  i 
tx^n*rt  tsjxsnfTfu  jg^xm  jg^snfas  n 
*.sf*(T?ta  ^mWsrxfhf*  5f  i 

ftf^ft  wxfajrasr  ^3x«n  faf%?r:  $h:  i* 
sTXwxf^  •txfisr  wf*i^?r:  g?x:  it 

^TtM  j^xa’  ar^T^r  i 
sigxN  *fixN  gxsnn’x’  n?ra?r.  n 
^f^srt  3*%  <?vxx  xxmaifk  f^rux:  i 
sgxft  TxsxlJtaxftx  faxrsm^n^  n 
sg^:  *r«r^3xfa  ^(sx^t  ll 

■sfanr.  i 

1,  Saunaka,  will  now  declare  the  best  adop¬ 
tion. 

One  having  no  male  issue  or  one  whose  male 
issue  has  died,  having  duly  fasted  for  a  son,  hkving 
given  a  pair  of  clothes,  a  pair  of  earring,  a  turban,  a 
ring  to  an  Acharya  (priest)  religiously  disposed,  a 
follower  of  Vishnu  and  thoroughly  read  in  the 


is  5“tf?at  wrhnm  xrswft  «nfa  ^TW?T  >s  *-h'  correct  reading 
according  to  the  Dnttaka-Didhiti.  's  another  reading. 

It  appears  in  the  manuscript  of  the  Shaunaka  Smriti  of  the  Asiatic  Society 
of  Bengal. 

t  This  line  prohibiting  the  adoption  of  the  sisters  son  is  not  to  be  found 
in  the  copy  of  Saunaka  Smriti  existing  in  the  library  of  the  Asiatic  Society 
of  Bengal.  Vayidinada  Dikshatar  a  celebrated  commentator  of  Southern  India 
also  has  omitted  this  passage.  The  Sanskara-kaustubha  and  the  Nirnaya-'. 
Sindhu  approve  of  the  adoption  of  sister’s  and  daughter's  sons,  failing  a 
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Vedas,  having  brought  a  barhish  (a  layer  of  Kusa 
grass)  and  an  idhma  (a  bundle  of  small  sticks)  of 
the  palasha  tree,  having  invited  kinsmen,  and  rela¬ 
tions,  having  feasted  the  kinsmen  and  especially  the 
Brahmans,  having  performed  the  rites, commencing  ; 
with  that  of  anvadhana  (or)  of  placing  the  Samidh 
(stick)  over  the  consecrated  fire,  and  (ending  with) 
that  of  Utpavana  or  purifying  of  the  clarified  butter 
and  having  advanced  before  the  giver,  should  (thus) 
beg,  ‘give  a  son.’  The  giver  being  capable  of  the 
gift  (should  give)  to  him,  with  the  recitation  of  the 
five  prayers,  the  initial  words  of  the  first  of  which 
are  ‘ye  yajn.ena.’  .  (The  acceptor)  having  taken  him 
by  both  hands  with  recitatipn  of  the  prayer  com¬ 
mencing  with  ‘  Devasyatwa,  ’  having  inaudibly 
repeated  the  mystical  invocation,  beginning  with 
‘Angadangat  and  smelt  the  forehead  of  the  child  ; 
having  with  clothes  and  the  like  adorned  the  boy 
bearing  the  reflection  of  a  son  and  accompanied 
with  dancing,  songs,  music  and  benedictory  words, 
having  brought  him  into  the  middle  of  the  house, 
having  according  to  ordinance  offered  to  the  sacred 
fire  an  offering  of  boiled  rice  (to  each  incantation) 
with  recitation  of  the  mystical  invocation,  ‘Yastva- 
hrida  ’  of  the  single  prayer  from  the  Rig  veda,  comi 
mencing  with  ‘Tubhyamagre,’  and  the  five  prayers 
the  initial  words  of  the  first  of  which  are ‘Soma 
dadat,’  and  having  performed  a  sacrifice  with  the 
holy  texts,  beginning  with  Svistakrit,’’  should  close 
the  remaining  ceremony  of  the  sacrifice.  Amongst 
Brahmans,  the  adoption  of  a  son  should  be  made 
from  amongst  the  Sapindas  ;  or  in  their  absence, 
an  a-sapinda  (one  not  a  sapinda)  may  be  adopted, 
otherwise  one  should  not  be  adopted  ;  amongst 
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Kshatriyas,  one  from  tlieir  own  class,  ororle  whose 
gotra  is  the  same  as  that  of  the  adopter's}  pre¬ 
ceptor  may  be  adopted ;  amongst  Vaisy&s,  from 
amongst  those  of  the  Vaisya  class,  amongst  Sudras, 
from  among  the  Sudra  class ;  amongst  all  classes, 
from  amongst  their  respective  classes  only,  not 
from  others.  But  a  daughter’s  son  and  a  sister’s 
.  son  are  affiliated  by  Sudras.  For  the  three  superior 
tribes  a  sister’s  son  is  nowhere  mentioned  as  a  son. 
By  no  man  having  an  only  son  is  the  gift  of  a  son 
to  be  ever  made.  By  a  man  having  several' sons, 
such  a  gift  is  to  be  made  by  all  means.  An  excellent 
Brahmana  should  bestow  gratuity  on  the  officiating 
priest  according  to  his  ability.  A  king  (should  grant) 
even  one  half  of  his  dominion.  A  Vaisya  three 
hundred  pieces  of- money.  A  Sudra  even  the  whole 
of  his  property ;  if  indigent,  to  the  extent  of  his 
means. 

Shaunaka. 

cfirN:  qenrfrrfsrfa:  W  I 

*tf%:  1 

By  a  man  destitute  of  a  son  only  should  a  sub- 
'  stitute  of  a  son  be  made  for  the  sake  of  the  funeral 
cake,  water  and  religious  rites  from  any  place  or 
from  any  source,  with  great  care. 

Atri,  cited  in  the  Dattaka-Mimansa  and 
.  other  books. 

tfMwrsr  09rt*rf#*f  srro, 

ofactrTtjwTO,  wTHfasra  \ 
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On  division  one-twentieth  share  should  be  given 
to  the  Punarbhaba,  one-nineteenth  to  the  Dway- 
amushyayana,  one  seventeenth  to  the  Kshetraja, 
one-seventeenth  to  the  Putrikaputra,  and  the  rest 
to  the  Aurasa. 

Text  of  ,  Harita,  cited  by  - 
Haradatta  in  the  Ujjvala. 

^jarsnnnf 

When  the  father  is  living,  the  son  is  called 
Kshetraja  on  account  of.  the  want  of  control  of  the 
begetting  father.  If  he  is  dead,  such  son  is  called 
Dwayamushyayana,  for  then  there  is  no  concealment 
as  to  the  begetting. 

Harita,  cited  in 
the  Dattaka-Chandrika. 

3<?t  wr:  i 

frt^frT  li 

%  tJrfT  ^  S?TPn^VTTfn5T:  I 

All  these  (eleven)  sons  take  the  inheritance 
of  the  man  without  an  aurasa  son. 

If  an  aurasa  son  be  afterwards  born,  the  others 
are  not  entitled  to  the  rights  of  the  eldest  son. 
Among  them,  those  sons  that  are  of  the  same  caste 
take  one-third  share.  The  rest  live  upon  him  (the 
aurasa  son)  getting  food  and  raiment. 

Text  of  Devala,  cited  by  Haradatta  and  in 
.the  Dattaka-Chandrika  and  the  Dayabhaga. 

W 
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^Tg^rsf:  I 

Annually  let  the  son  of  the  wife  and  legitimate 
son  perform  obsequies  according  to  the  farvana 
form,  the  other  ten  sons  should  perform  only  the 
Kkoddista. 

Jatukarna,  cited  in  the 

Dattaka-Mimansa. 

archer,  ftrasnf :  i 

if m*ri  ftnsfw:  *rs  it 

*T«ft  rl^USti:  iftarcf  %»!  rTr^WIT  I 

q^t*  fqqT^  II 

ftn%Stq^n|rI^T'1!ITf3tfWqqH*I  I 

As  many  ancestors  as  there  may  be  (in  both 
the  families  )  their  Sapindikarana  (  or  uniting  them 
xvith  the  ancestors)  should  be  performed  by  the 
adopted  sons  and  the  rest  with  their  own  fathers,  &c  ; 
their  sons  (should  perform  it)  with  two  fore-fathers, 
and  their  grandsons  with  one.  As  for  the  fourth 
descendent  it  is  (to  be)  done  at  his  pleasure.  Ac¬ 
cordingly  the  Sapinda  relationship  (  of  these  sons 
is  mentioned)  as  up  to  the  third  degree.  " 

Karshnajini,  cited  in  the  Hemadri  and  from  that 
in  the,  Mayukha. 
qfq^xqsjqf^q  VttaTOTfir  qr  I 

qqfT?[  qf<Tq,^rilc{  tl 
qqrsni)s(^rrwT%  i 

vnf*i%aw  f%*n  n 
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The  sonless  twice-born  man  should  adopt  a 
boy,  who  is  the  son  of  a  Sapinda,  or  of  the  same 
gotra.  Failing  a  boy. of  the  same  gotra,  he  should 
adopt  one  from  another  gotra,  except  the  daughter's 
son,  the  sister’s  son,  and  the  mother’s  sister’s  son. 

Sakala,  cited  in  the 
Dattaka-Mimansa. 

^  t 

?  rns?tfaf<r€m  wffT:  I 

The  eldest  son  should  not  be  given  in  adoption. 

The  text  of  some  unknown  Smriti 
*  cited  in  the  Dattaka-Didhiti, 

The  (subsidiary)  sons,  Dattaka  (adopted) 
Kritrima,  and  others  take  a  fifth  part  of  the  inheri¬ 
tance. 

A  text  of  some  unknown  Smriti, 
cited  in  the  Saraswati-Vilasa. 

fr^nfftaaftnirTom:  TTCtrft?rfnrTs*ni?n^ 

fat®  ! 

W9^U?TQS)*ff%^*T»T  1 

Now  since  sons,  who  are  either  adopted,  pur¬ 
chased,  or  born  of  an  appointed  daughter,  have  no 
pravara  (for  themselves)  owing  to  their  having  been 
taken  by  another,  they  are  (  considered  to  be  ) 
Dvyamushyayana  (sons  of  two  fathers.) 

If. there  be  no  (offspring  )  of  those  (  adopters  ) 
by  their  own  wives,  they  ( the  said  secondary  sons  ) 
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should  take  the  heritage  and  give  the  funeral  ob¬ 
lations  to  three  ancestors. 

Paithinasi,  cited  in  the  Mayukha.* 

fhsi  mint  1 

mmfm  mmpsrataregsm:  ii 
fagnfinr  m  3^:  w?t:  1 

si  33:  «  3?t?rt  UTfn  11 
^ftm  gf?  mstiTT  fistitinr  t  @m:  1 
11 

tt^WT^rfT?T  «T  ^rTTSIT.  ^?TT  ^<T.  I 

jiffs'  uto'  ■gtct  11 

5fTftt=fTT3XTnig^snfi'  1 

Sons  adopted  and  others  having  had  ceremonies 
performed  on  them  in  one’s  own  gotra  becomes  fully 
sons,  though  born  of  another’s  seed. 

O  King  !  That  son  who  is  initiated  under  the 
family  name  of  his  natural  father  up  to  the  ceremony 
of  tonsure  does  not  become  the  son  of  another  man. 

If  the  ceremonies  beginning  with  the  Chuda- 
karana  are  performed  in  (the  adopter’s)  own  gotra 
the  sons  adopted  and  others  are  sons ;  otherwise* 
(if  those  ceremonies  had  been  performed  before 
adoption)  they  are  considered  slaves. 

After  the  fifth  year  the  subsidiary  sons  Dattaka 
and  others  are  not  sons,  O  King. 

Taking  (in  adoption)  a  boy  of  five  years  (one) 
should  first  perform  the  ceremony  called  putresti. 

Kalika-Purana.f 


*  The  reading  of  the  Dattaka-Chandrika  of  the  text  is  incorrect,  and  the 
translation  of  Mr.  Sutherland  is  consequently  nearly  meaningless. 

t  The  authenticity  of  these  passages  of  the  Kalika-Purana.  which  are 
quoted  in  the  Dattaka-Mimansa,  the  Vaijayanti  and  the  Udvahatattwa  of 
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faanri  rT*t%  *fn.n 

^arsrcht  ^r:  @f%w  tist^  1 
^?tar^tj(ifar?g  wnniT^wn  ?t  11 
^TT*ft»T^  wte^  wht:  th^^m  1 
ttff%  gcruixs^T:  » 

'wit  ^oSrs^m  stm  *wf»r%^cr  1 

tt^T  «r  qi^iim  r* 

5>nf?raT3Tr«r«resnfsT  1 

Let  not  the  king  invest  in  the  empire  the 
wife’s  son  and  the  rest ;  nor  cause  to  be  com¬ 
pleted  through  such  sons  the  solemnities  for  his 
forefathers,  a  legitimate  son  existing. 

The  legitimate  son,  the  son  of  the  wife,  the  son 
given,  the  son  made,  the  son  of  concealed  birth,  and 
the  son  rejected,  take  shares  of  the  heritage.  The 
son  of  an  unmarried  girl,  the  son  of  a  pregnant  bride, 
the  son  bought,  the  son  of  a  twice  married  woman, 
the  son  self-given  and  the  slave’s  son  ;  these  six  are 
contemptible  as  sons  ;  on  failure  of  the  first  in  order 
respectively,  let  him  invest  the  next  with  filial  sights. 
But  let  him  not  appoint  to  the  empire  the  son  of  a 
twice  married  woman,  nor  a  son  self-given,  nor  one 
born  of  a  female  slave. 

Kalika-Purana. 

Raghunandana,  is  questioned  by  the  authors  of  the  Mayukha  and  the  Dattaka- 
Chandrika.  They  are  not  found  in  many  copies  of  the  Kalika-Purana,  a.-. 

existing  in  the  library  of  the  Asiatic  Society  of  Bengal  the  passages  appear 
in  the  order  in  which  they  are  cited  here.  The  order  slightly  varies  with 
that  of  the  Daftaka-Mimansa,  but  agrees  with  that  of  the  Udvalmatlwa. 
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Illegitimate  Childses. 

According  to  Hindu  law,  an  illegitimate  child  is 
not  the  child  of  the  father  but  only  of  the  mother,, 
and  can  thus  have  no  relations  or  rights  of  inheri¬ 
tance  except  to  the  mother's  property.  Certain  rights 
were,  however,  given  to  children  by  slave  women, 
There  was  a  time  when  the  twice-born  classes  used 
to  take  Sudra  wives.  This  practice  was  prohibited  at 
the  time  when  the  Smritis  we  have  got,  were  composed, 
and  the  son  of  a  Sudra  wife  was  -sometimes  called 
Nishada,  sometimes  .Parashava,  that  is,  a  corpse. 
But  it  is  difficult  completely  to  do  away  with  the 
just  rights  even  of  slaves.  In  ancient  times,  these 
sons  were  entitled  to  share  the  paternal  property. 
The  Smritis  cut  down  their  right  to  one  half  of  the 
of  the  sons  by  the  Aryan  wife,  and  then  further  cut  it 
down,  so  that  it  might  never  exceed  one- tenth  of 
the  entire  inheritance,  and  lastly  made  even  this 
tenth  share  optional  with  the  father  to  give  or  not  - 
Dasiputra  and  Sudraputra  were  very  often  synony¬ 
mous  as  Dasa  and  Sudra  were  synonymous. '  Dasi 
does  not  mean  a  slave  girl  of  any  caste  other  than 
the  Sudra.  At  last  the  son  of  the  Sudra  wife  accor¬ 
ding  to  the  rule  of  Vrihaspati,  had  only  a  right  to 
maintenance.  The  history  of  the  Sudraputra  having 
been  forgotten,  some  modern  lawyers  have  come  to 
the  conclusion  that  under  the  Hindu  law,  illegitimate 
sons  had  certain  rights  of  inheritance.  Here  again 
the  poor  Hindu  Lawgivers  have  been  made  to  appear 
black  by  ignorance.  Illegitimate  sons  had  no  rights 
whatsoever  and  the  Sudra  wife  having  been  prohibited, 
the  texts  about  Dasiputra  should  be  considered  as 
obsolete.  With  regard  to  Sudras,  however,  the  law 
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is  different.  Their  illegitimate  sons  are  not  entitled 
to  partition  daring  their  father’s  lifetime,  but  are 
entitled  to  such  share  as  the  father  may  allot  to 
them.  After  the  death  of  the  father,  however,  they 
are  entitled  to  half  a  share,  when  there  are  brothers, 
sisters  or  sister’s  sons.  Failing  them,  they  take  the 
whole.  According  to  the  Dayabhaga,  illegitimate 
sons  take  eqully  with  daughter’s  sons  “  for  no  special 
provision  occurs.” 

Under  Hindu  law,  it  has  been  held,  it  is  not 
necessary,  in  order  to  render  a  child  legitimate, 
that  the  procreation  as  well  as  the  birth,  should 
take  place  after  marriage  (1).  But  it  is  possible  that 
if  the  text  of  Apastamba  yited  in  page  488,  had 
been  before  the  judges,  this  strange  decision  would 
not  have  been  arrived  at.  It  has  also  been  held, 
that  when  there  is  a  marriage  de  facto  and  recogni¬ 
tion  by  the  father,  the  strongest  evidence  will  be 
required  to  show  that  the  law  denied  to  the  children 
their  presumable  legal  status  on  the  ground  of  their 
mother’s  incapacity  to  contract  a  valid  marriage 
(2).  In  the  Tippera  Raj  it  has  been  held,  that  there 
is  a  valid  custom  of  legitimatizing  a  child  by  sub¬ 
sequent  marriage  (3). 

According  to  the  Smritis,  illegitimate  sons  are 
entitled  to  offer  the  Pinda  to  the  begetting  fathers  bu! 
cannot  take  their  wealth.  This  is  another  instance 
showing,  that  the  Bengal  rule,  that  the  offerer  of  thY 
Pinda  is  entitled  to  the  inheritance,  is  not  always  a 
good  rule.  But  if  Jimutavahana’s  book'  is  to  be 
considered  as  of  greater  authority  in  Bengal  than 
that  of  the  Rishis,  as  has  been  held  in  several  ins¬ 
tances,  illegitimate  sons  are  heirs.  However  that 

<7j"oolagappa  V.  Lelwmani,  J  I.A.  282.  (2)'  R:im:n.i  v.  Kuhmha!. 

7  W.  R.  P.C.  1.  (3)  ChuliTodhuj  v.  BecichumJcr.  1  W.R  194. 
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may  be,  illegitimate  sons  are  heirs  of  their  mothers, 
according  to  the  Smritis,  and  the  English  rule  that 
illegitimate  children  have  no  heritable  rights  what¬ 
ever  can  have  no  application  to  Hindus. 

It  Jias  been  held  by  our  courts,  that  illegitimate 
children  of  the  three  regenerate  classes  have  no  heri¬ 
table  rights,  but  are  only  entitled  to  maintenance.  (1) 
There  is,  however,  a  great  divergence  of  opinion  as 
to  the  rights  of  illegitimate  children  of  Sudras.*  The 
Calcutta  High  Court  have  held,  that  an  illegitimate 
son  whose  mother  was  not  a  slave,  cannot  su'cceed. 
12)  But  in  the  other  provinces,  a  different  rule  has 
been  laid  down,  and  it  has  been  held  that  a  continu¬ 
ous  concubine  or  a  kept  woman  is  a  Dasi  and  her 
son  can  therefore  succeed.  (3) 


•  The  passage  of  the  Dayabhaga  on  the  subject  runs  as  follows — 
g’mrofaKmf?  TESTA'S:  fagtgnsn  Colebrooke  trans- 

lates  it  as  follows  :  “  But  the  son  of  a  Sudra  by  a  female  slave  or  other  un¬ 

married  Sudra  woman,  may  share  equally  with  other  sons,  by  consent  of  the 
father.  The  late  Justice  Dwarka  Nath  Mitter  held  that  the  translation  was 
not  quite  correct  and  that  “  the  passage  if  correctly  translated  would  run  thus: 
— “  But  the  son  of  a  Sudra  by  an  unmarried  female  slave  &c.,  may  share 
equally  with  other  sons,  by  consent  of  the  father”  (i  Cal.  5.)  Babu  Golap 
Chunder  Sirkar  is  of  opinion,  that  ‘Colebrooke’s  translation  is  correct. 
The  literal  translation  of  the  .passage  is  “Again  the  son  (of  a  Sudra) 
by  an  unmarried  female  slave  and  the  like  Sudra  woman”  &c.  The 
words  “and  the  like”  are  explained  by  what  follows.  They  mean  the 
slave  girl  and  the  wife  of  a  slave.  [  ]  has  been 

translated  as  “  upon  a  female  slave  or  the  female  slave  of  a  slave.”  But  a 
slave  can  have  no  slaves.  The  wife  of  a  Sudra  is  also  called  a  Dasi.  Yajna- 
valkya  mentions  only  the  slave  girl.  The  passage  refers -to  the  law  that  the 
wife  of  a  slave  was  also  the  property  of  the  master.  The  whole  passage  refers 
to  household  slaves  and  not  to  concubines,  as  Justice  Mitter  correctly  held. 

(r)  Chuturya  Run  Murdun  Sein  v.  Saheib  Purhalad,  7  Moore  18. 

(2)  Narain  Dhara  v.  Rakhal,  I  Cal.  1.  Kripal  Narain  0.  Sukurmani, 
19  Cal.  gr.  Ramsaran  r.  Tekchand,  28  Cal,  184. 

(3)  Bindavana,  v.  Radhamoni,  12  Mad,  6,  Hurgobind  v.  Dharam  Sing 
6  All.  329,  Sarasuti  v%  Munna.  2  All.  134.  Saidu  v.  Baiza,  4  Bom.  37. 
Inderun  v,  Ramasawmy,  13  Moore  14. 
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The  Privy  Council  in  the  case  of  Jogendra 
Bhupati  (i)  have  approved  of  the  decision  in  the 
case  of  Saidu  v.  Baiza,  and  held  that  an  illegitimate 
brother  is  entitled  to  succeed  by  right  of  survi¬ 
vorship  to  an  impartible  Raj  under  the  Mitakshara 
Law.  The  Madras  High  Court  have  held,  that  “  the 
conception  of  coparcenership  presupposed  sapinda 
relationship  and  a  legal  marriage”  and  therefore  an 
illegitimate  son  could  succeed  to  his  father  but  could 
not  exclude  the  right  by  survivorship  of  his  father’s 
undivided  brother  (2)or  of  their  legitimate  sons,  but 
was  only  entitled  maintenance  in  such  cases.  (3)  In 
the  most  recent  case  on  the  question,  the  Calcutta 
High  Court  have  considered  the  decision  in  Jogendra 
Bhupati’s  case  and  held  that  an  illegitimate  son 
of  a  Sudra  by  a  female  slave  “does  not  at  his 
birth  acquire  a  joint  interest  with  his  father  in  the 
ancestral  property,”  and  if  the  father  during  his  life 
time  alienates  the  property  by  sale  or  gift,  he' can 
have  no  rights  whatsoever.  (4)  But  illegitimate  sons 
of  Sudras  can  enforce  partition  against  legitimate 
sons,  (5)  but  cannot  succeed  collaterally  to  their 
brothers  (6).  It  has  also  been  held,  in  the  case  of  an 
impartible  Raj,  that  he  is  excluded  by  the  widow  (7). 

It  has  been  held  that  the  illegitimate  sons  of 
the  twice-born  classes  are  entitled  to  maintenance 
but  such  right  is  only  personal  and  not  heritable 
and  the  children  of  illegitimate  sons  have  got  no 
such  right.  (8)  But  it  must  be  said  that  the  dis- 

(3)  Ranoji  1.  Kandoji,  S  Mad.  557. 

(4)  Ram  Saran  v  Tekchand,  2S  Cal.  194.  (5)  Thangam  piliai.  *. 

Suppa  Filial,  .2  Mad.  401.  Saida  „  Baiza  Bom.  44. 

(6)  .  Shome  Shankar  t>.  Rajesar,  21  All.  99.  (7)  Parvaii  v.  Theramal- 

la),  10  Mad.  334.  See 7  Mad.  407. 

(8)  Roshan  Sing  v.  Balwant  Sing,  27  C .  A.  51. 

74 


HINDU  LAW. 


586 

linction  is  not  based  on  any  rule  of  the  Stnritis.  It 
has  been  held,  that  the  illegitimate  son  of  a  Kshatriya 
by  a  Sudra  woman,  is  by  caste  a  Ugra  (1). 

For  the  law  relating  to  children  of  prostitutes  and 
the  rights  of  illegitimate  children  interse,  see  p.  293. 

SECTION  III. 

Illegitimate  Children. 

sTTssftcjtrsiT  import'?  «r  i 

n:  hjw  i<rt  i 

'r^3jftrfrf  WT  II 

wg  hi  ***- 

Offspring  begotten  by  another  man  is  here  not 
(considered  the  woman’s  offspring)  nor  does  off¬ 
spring  begotten  on  another  man’s  wife  (  belong  to 
the  begetter  )'. 

A  son  who  is  begotten  on  a  Dasi  or  oh  the 
Dasi  of  a  Das,  if  permitted  by  his  father,  takes  a 
share  of  the  inheritance  :  thus  the  law  of  inheritance 
ts  settled.  Manu  V.  161  ;  IX.  179. 

srera  *r^yr. 

vrl  m 

Those  begotten  by  a  man  who  approaches  in 
the  proper  season  a  woman  of  equal  caste  who  has 
not  belonged  to  another,  and  who  has  been  married 
legally  are  sons.  They  have  a  right  to  (follow)  the 
occupations  (of  their  .caste),  and  to  (inherit)  the 
estate.  Apastamba,  2-6-13-1- 

srnftsfrr  ^  w&h  i 

ftTrfft  wf*T*W  I 


v.  Radhamom,  12  Mad.  72. 
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*rreanrc:  i 

Even  the  son  begotten  by  a  Sudra  on  a  Dasi 
shall  have  such  share  as  (the  father)  may  allot. 
(But  if  there  be  no  partition  till)  after  the  father’s 
death,  then  the  brothers  are  to  assign  him  half  a 
share  ;  if  there  be  no  brothers  nor  .  daughter’s  sons, 
he  takes  the  whole.'  Yajnavalkya,  II.  133-134. 

’SnSTTStTri:  yTrfWTg:  Wrfrfd  I 

i  tmsrt:  tpd  1 

The  (illegitimate)  son  begotten  by  one  of  equa. 
caste  is  the  offerer  of  the  Pinda  to  the  mother  and 
is  also  a  son  to  her,  but  he  is  nothing  to  the  begetter 
as  he- is  born  of  lust.  .  Vrihat-Parasara,  V.  356. 

'iiftwwTTO  3  w:  11 

^5^  fqw*  *nm  i 

"sr^^std’SHnit  g  dte  td  ii* 

Illegitimate  sons  who  are  born  of  a  not  appoint¬ 
ed  woman'  by  one  or  several  men,  are  all  nonparti¬ 
cipators  of  wealth.  They  are  sons  of  the  begetter. 
They  offer  pinda  to  the  begetter,  if  the  mother  had 
been  obtained  by  payment  of  a  price.  When  the 
mother  had  not  been  obtained  by  the  payment  of  a 
price  they  are  offerers  of  pinda  of  the  husband  of 
the  mother. 

Narada  cited  in  the  Apararka  and  Nirnaya-Sindhu. 

*'  taffna  vwat  smiafsi*  1 

fW  'Sfw  ^  ?ratsw«rr  11  1 


CHAPTER  VI. 


MARRIAGE. 

Marriage  in  very  early  times  had  not  that 
sacred  character  which  it  assumed  among  Hindus 
and  early  Christians.  Among  Hindus,-  it  assumed 
that  character  as  early  as  the  Rig-Veda.  The 
Rig- Veda  speaks  of  the  married  pair  being  associa¬ 
ted  in  religious  observances,  and  we  find  that  Yajnas 
had  to  be  performed  by  man  and  wife  together.  We 
find  in  later  Vedic  Sutras  that,  the  charge  of  the 
sacred  fire  was  in  the  hands  of  the  wife,  and  when 
she  died  she  had  to  be  burnt  with  that  fire  and  with 
the  sacrificial  implements.  After  that  the  widower 
could  rekindle  the  household  fire,  and  take  another 
wife.  Polygamy  was  not  allowable  according  to 
the  spirit  of  the  law,  but  it  was  very  generally  prac¬ 
tised,  though  the  second  wife  could  not  be  associa¬ 
ted  in  religious  sacrifices,  and  was  styled  a  wife  not 
for  duty  but  for  lust.  Polyandry  was  unknown 
among  all  Aryan  nations,  and  the  story  of  the  Pan- 
davas  stands  as  a  solitary  example,  for  which  even 
the  fruitful  brain  of  Vyasa  could  find  only  a  lame 
explanation. 

Marriage  in  one’s  own  gotra  seems  to  have 
been  forbidden  among  the  ancient  Aryans.  If  we 
find  Europeans  practising  it,  it  is  probably  a  Semitic 
custom  adopted  by  them.*  We  find,  however,  that 

sisters  was  allowable.  The'  Rig  Veda  reprobates  the  custom.  It  was 
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first  cousins  of  another  family,  namely,  father's  sister’s 
daughter  and  mother’s  sister’s  daughter,  were  eligi- . 
ble  for-  marriage,  and  that  there  was  a  time  when 
marriages  between  such  cousins  were  enjoined  as 
natural  by  custom,  and  such  as  always  took  place 
as  a  matter  of  course.  The  extension  of  the  idea  of 
family  relationship,  however,  put  a  stop  to  such 
marriages.  There  was  a  time  when  persons  of  the 
same  gotra  only  were  considered  of  the  same  body 
or  sapinda,  and  marriages  were  not  allowable  among 
them.  As  some  scholars  have  pointed  out,  in 
early  times,  as  a'  relic  of  the  ancient  barbarous 
custom  of  marriage  by  capture,  it  was  thought  that 
no  relationship  existed  between  one  and  his  mother’s 
family.  But  these  ideas,  in  course  of  time,  gave 
way  to  others  more  civilized  and  natural,  and 
persons  connected  by  blood,  though  belong¬ 
ing  to  other  families,  began  to  be  considered  as 
relations,  and- marriages  between  them  also  became 
prohibited.  We  first  find  marriages  with  mother’s 
Sapindas  prohibited.  Sapinda  relationship,  how-; 
ever,  through  a  female,  was  weaker  than  through 
a  male  ;  and  sometimes  it  extended  to  the  sixth 
degree,  sometimes  to  the  fourth  degree,  and  some¬ 
times  to  the  second  degree.  The  law-givers  how¬ 
ever,  came  very  nearly  to  a  unanimous  decision  on 
the  matter,  making  it  extend  only  to  the  fourth 
degree,  while  sapinda  relationship  in  the  agnatic 
line  extended  to  the  sixth  degree.  But  marriage 
in  one’s  own  gotra  even  beyond  the  sixth  degree 
was  never  allowed. 


In  the  Rig- Veda  we  find  mention  of  marriages 
for  love,  for  a  price  paid,  and  also  of  marriages  by 
way  of  gift  and  as  part  of  sacrifices.  There  was  no 
early  marriage  in  ancient  Aryan  society,  and  girls 
often  could  choose  their  husbands,  a  custom  follow¬ 
ed  afterwards  by  great  kings  in  case  of  their  having 
beautiful  daughters,  by  way  of  a  magnificent  cere¬ 
mony  called  the  Swayambara,  which,  however,  in  all 
cases  described  in  the  Ramayana  or  Mahabharata, 
or  in  modern  times  in  the  poems  of  Cha'nd,  the  bard 
who  described  the  Swayambara  of  the  daughter  of 
Joy  Chandra  the  King  of  Kanauj;  led  to  grievous 
dissensions,  and  which,  in  the  last  mentioned  instance 
was  one  of  the  direct  causes  leading  to  the  establish¬ 
ment  of  the  Mahomedan  power  in  India.  During  the 
time  of  the  Rig-Veda  sacrifices  had  also  come  to  be 
celebrated  with  .  great  pomp  and  expenditure,  and 
sometimes  the  sacrificer  gave  his  daughter  away  in 
marriage  to  the  sacrificing  priest.  .  But  the  most 
common  form  of  marriage  was  that  by  purchase.  It 
is  called  Manusha  by  the  Rishis,  i.e.  what  prevails 
among  men. 

We  find  also  in  the  Rig-Veda  mention  of  widows 
remarrying,  and  also  widows  getting  children  by 
their  husbands’  younger  brothers. 

We  find  it  stated  by  the  law- givers,  that 
in  ancient  times  women  were  educated  like  men, 
wore  the  sacred  thread,  had  to  undergo  the  same 
Brahmacharyya  training,  and  recited  the  Vedas.  At 
the  time  when  the  Persians  and  the  Indians 
parted  company,  Aryan  women  wore  the  sacred 
thread,  and  the  custom  lingered  among  the  former 
till  they  were  conquered  by  the  Arabs.  As  a 
reminder  of  those  good  old  times,  the  bride  was 
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k  invested  with  the  sacred  thread  during  the  marriage 
ceremony.  Among  Indian  Aryans,  women  seem  to 
have  enjoyed  an  amount  of  independence,  and  a 
status  of  equality  with  men  which  was  rare  among 
j  ancient  nations.  They  lost  it,  however,  to  a  certain 
extent  with  the  growth  of  the  religious  ideal  of  life, 
.  and  the  idea  of  the  paramount  necessity  of  the  pre¬ 
servation  of  chastity  amongwomen.  That  remarriage 
of  widows,  divorce  and  afterwards  remarriage  in  cer¬ 
tain  cases,  were  allowable  is  indicated  by  the  law¬ 
givers.  Side  by  side  with  these  ideas,  there  was 
also  the  custom  of  a  widow  ascending  the  funeral 
;;  pyre  with  her  dead  husband.  This  was  an  old 
,j.  Aryan  custom  found  among  the  ancient  Indo-Euro- 
;  pean  races,  and  mentioned  in  the  Atharvaveda  as 
I  primaeval  custom.  But  it  was  forgotten  in  India,  that 
|  the  custom  was  a  barbarous  one,  based  upon  that 
idea  that  the  male  lord  should  be  placed  in  a 
position  to  command  his  wives,  horsfes,  servants, 
&c.,  after  death.  The  custom  lingered  in  India 
and  was  invested  with  such  a  halo  of  sanctity  by 
a  newly  invented  ideal  of  superhuman  chastity 
and  lovp,  as  made  women,  who  became  Satis, 
glorified  beings,  more  divine  than  human.  But 
there  were  very  few  real  Satis.  Many  of  the  widow,:’ 
who  in  their  paroxysm  of  grief,  or  forced  by  their 
relatives,  became  Satis,  had  to  be  burnt  with  such 
cruelty  as  would  shock  the  most  hardened  mind. 
Blessed  be  the  rule  of  the  British  which  has  put  a 
stop  to  this  cruel  practice,  based  upon  a  false  idea 
invented  by  a  fanatical  priesthood.* 

*  According  to  the  Rishis,  however,  in  the  rase  of  a  Brahmin  widow 
Sati  is  forbidden.  She  is  to  lead  the  life  of  the  ascetic,  which  alone  leads  to 

in  all  cases,  is  against  the  plain  injuncton  of  the  Veda  (nare’nfflfwi;)  I 
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We  next  go  to  the  law  of  marriage  as  laid  down 
by  the  lawgivers.  The  eight  so-called  forms  of 
marriage  are  described  by  Manu.  Many  of  the 
Rishis  omit  the  Paisacha  or  rape,  and  all  of  them 
decfare  it  to  be  unlawful  and  very  sinful.  The~Rak- 
shasa,  called  also  Khatra,  i.e.  marriage  by  force  of  arms 
was  allowable  only  to  the  Kshatriyas,  and  we  find  that 
marriage  by  capturing  remarkably  beautiful  girls  by 
wars,  sometimes  attended  with  the  most  disastrous 
consequences,  were  not  uncommon.  But  it  was 
illegal  in  the  case  of  all  other  castes.  It  does  not 
seem  to  have  been  allowed,  except'  in  the  case  of 
mighty  princes.  The  Gandharva  or  marriage  by 
choice  for  love  was,  as  we  have  seen,  not  uncommon 
in  the  Vedic  times.  In  later  times  it  was  allowable 
only  to  Kshatriyas  and  princes.  But  even  in  cases 
of  Rakshasa  and  Gandharva,  the  marriage  had  to  be 
celebrated  with  religious  ceremonies.  We  next  come, 
to  the  Asura  or  Manusha  (human)  marriage,  or  mar¬ 
riage  by  purchase.  It  was  the  most  comjnon  form  of 
marriages  in  very  ancient  times,*  but  with  the  growth 
of  the  religious  ideal  of  life  among  Hindus  by  which 
the  wife  became  a  necessary  partner  in  the  per¬ 
formance  of  sacrifices,  this  practice  was  forbidden. 
“A  purchased  girl  is  a  slave  and  cannot  be  a  wife” 
says  Kasyapa  “  nor  can  she  be  associated  in  sacri¬ 
fices.”  Marriage  by  purchase,  however,  was  allow- 
'  able  in  the  case  of  Vaisyas.  Religious  ceremonies 
were  of  course  necessary  in  this  form.  There  only 
remain  the  four  (  according  to  some  three  )  higher 
forms  of  marriage.  They  only  were  lawful  for  Bra- 


*  Strabo  says  that  “  Indians  marry  many  wives  purchased  from  their 
parents  giving  a  yoke  of  oxen.”  Marriage  by  purchase,  was  the  common 
form  among  the  ancient  Persians  also. 
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hjnasas*-  Now  by  long  established  custom  there  is 
only  one  form,  namely  the  Brahma  form  of  marriage, 
Allowable  for  all  castes.  The  Gandharva,  if  ratified 
with  religious  ceremonies,  is  also  a  form  which  is  law¬ 
ful  for  the  Kshatriyas.  All  the  others  are  unlawful. 
It  will  thus  appear,  that  Mr.  Mayne  and  some  otl^er, 
writers  on  Hindu  law,  English  and  Hindu,  were  not 1 
justified  in  stating  that  the  marriage  rules  were  of 
a  very  loose  character  among  ancient  Hindus. 
Nothing  could  have  been  farther  from  truth. 

Whether  marriage  was  originally  by  purchase  or 
by  gift,  it  has  been  established  by  modern  scholarship 
Lj  that  the  form  of  marriage  was  nearly  settled  when  the 
Indo-European  races  parted  from  each  other.  Leist 
is  of  opinion  that  there  are  three  stages  in  an  Indo- 
European  marriage,  (i)  Betrothal,  (2)  contract,  pani- 
graha  or  clasping  of  hands,  carrying  thrice  round 
\  fire  and  water,  from  right  to  left,  offering  of  butter 
and  rice  on  the  hearth  of  the  bride’s  father,  sitting 
on  the  bull’s  hide.  (3)  Completion, — Indian,  lighting 
the  wedding  fire  which  is  conveyed  by  the  bridal 
procession  from  the  house  of  the  bridegroom's 
father  to  the  new  dwelling,  offerings  of  food, — Latin, 
domurn  deductio  “  offering  of  home”.*  We  find  that 
the  marriage  ceremonies,  as  described  in  the  Grihya 
Sutras,  were  very  similar  to  the  above. 

Though  various  forms  are  mentioned  in  the 
Smritis,  in  all  the  Grihya  Sutras  there  is  only  one 
form  for  the  twice-born  classes  with  slight  variations, 
and  it  is  thus  described.  We  find  first,  that  one  of  the 
.  twice-born  class,  after  his  return  from  the  Teacher’s 
place,  should  seek  a  wife.  He  first  sends  friends 
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to  select  the  bride,  and  they  settle  with  the  bride’s 
father.  *This  is  called  Barana  and  also  gift  by 
word  of  mouth  or  betrothal.  After  that,  comes  the 
ceremony  of  joining  hands.  Narada  says :  “The 
first  does  not  constitute  marriage,  but  the  second 
is  the  permanent  token  of  marriage.”  This  last  cere¬ 
mony  is  thus  described  in  the  Grihya  Sutras :  The 
bridegroom  goes  with  his  friends  to  the  binde’s  house. 
(In  very  ancient  times,  they  carried  with  them  the  fire 
from  the  house  of  the  bridegroom’s  father  in  the 
procession.)  At  the  wedding,  fuel  has  to  be  put  into 
the  fire  to  the  east  of  the  house  on  a  place. besmeared 
with  cowdung.  Then  one  of  the  people  who  assist  at 
the  wedding  fills  a  cup  with  “firm”  water,  and  having 
walked  with  the  water  pot  round  the  fire  on  its  front 
side  silent,  wrapped  in  his  robe,  stations  himself  to 
the  south  (of  the<fire)  facing  north.  Another  person 
with  a  goad,  walks  in  the  same,  way,  and  stations 
himself  in  the  same  place.  They  place  roasted  grain 
mixed  to  the  amount  of  four  handfuls  in  a  winnowing 
basket  behind  the  fire,  “and  an  upper  millstone.” 
The  girl  is  then  brought  out  washed  and  having. put 
on  a  new  garment  given  by  the  husband  and  wearing 
the  sacred  thread  over  her  left  shoulder.  “  The 
bridegroom  having  accepted  her  who  is  given  away 
by  her  father,”  they  then  sit  on  a  rush  mat  and 
offer  obtations  of  clarified  butter  to  the  fire,  the  last 
oblation  being  offered  together.  The  bridegroom 
then  seizes  the  joined  hands  of  the  bride  in  which 
fried  grain  is  put,  and  makes  her  stand  on  a  stone 
and  throws  the  grain  with  butter  into  the  fire.  The 
bride  groom  then  leads  the  bride  round  the  fire  and 
the  waterpot  three  times  with  their  right  sides  turned 
towards  it,  and  the  girl  again  stands  on  the  stone  and 
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sacrifices  with  fried  grain  and  butter, which  are  placed 
into  her  hand  by  the  father  or  brother  who  sacri¬ 
fices  with  a  sword’s  point  on  her  head,  renting  the 
verse  “  Be  thou  queen  of  thy  father-in-law’s  house¬ 
hold.  ”  (  Rig-Veda,  X.  85,46  ).  Then  to  the  west 

of  the  fire,  he  makes  her  step  forward  in  an  easterly 
or  a  northerly  direction,  the  (seven)  steps  of  Vishnu. 
After  the  seven  steps  he  makes  her  stand  (in  that 
position)  and  murmurs  : — “With  seven  steps  we  have 
become  friends,  (vm)  may  I  attain  to  friendship  with 
thee.  May  I  not  be  separated  from  thy  friendship.’’ 
At  e^eh  atep  saying,  “  may  Vishnu  go  after  thee. 
Mayst  thou  not  be  separated  from  my  friendship.'’ 
Then  the  husband  seizes  with  hi?  right  hand  the 
right  hand  of  the  wife  and  repeating  the  mantra 
“I  seize  thy  hand’’  carries  her  away  from  her  father’s 
house  in  a  vehicje  to  the  husband’s  house,*  and  they 
carry  the  nuptial  fire  behind*  the  newly  married 
couple.  When  they  come  to  the  house,  they  put' 
down  the  fire  in  the  hall,  and  make  the  husband  and 
the  wife  “  sit  on  a  red  bull’s  hide”  silently  until 
the  stars  appear,  and  the  husband  then  sacrifices, 
and  takes  the  wife  out  and  shows  to  her  the  polar  star ; 
and  Arundhati,  and  makes  her  repeat  the  formula 
“  Firm  art  thou,  may  I  become  firm  in  the  house  of 
my  husband.”  From  that  time  for  three  nights 
they  should  lead  a  life  of  abstinence.  On  the  fourth 
day  the  Chaturthi  homo,  is  performed,  and  "he 
■should  prepare  a  mess  of  cooked  food  of  which  they 
both  eat  together/”!  and  in  the  night  the  marriage 


•  This  will  explain  the  meaning  of  the  Adhyavahanika  Stridbana. 
f  Compare  fitapan  Confarreaiio.  Mackenzies  Roman  Law, p,  ioj. 
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is  consummated.*  “  Thus  he  will  gain  a  valiant 
son.”  Marriages  of  youthful  maidens  only  were 
allowed  in  ancient  times,  and  consummation  was 
thought  necessary,  for  we  find  texts  of  Likhita, 
Virhaspati  and  Harita,  showing  that  only  on  the 
expiration  of  the  fourth  night  and  on  the 
formance  of  the  Chaturthi  hqip.%  that  the  wife  bei 
potties,  one  with  the.  husband  and  takes  his  goira. 
The  ceremonies  mentioned  above  are  even  now 
followed  with  certain  modifications. 

According  to  the  Smritis,  it  is  clear  that  the 
■koma  is  necessary  for  the  twice-born  castes,  and 
that  marriage  is  completed  on  the  performance  of  the 
seventh  step  ceremony,  after  which  the  wife  takes  the 
go,h;a  of  the  husband,  and  is  affected  with  impurity 
in  case  of  bi,rth  and  death,  in  the  same  way  as  he> 
and  there  is  community  of  religious  ceremonies  and 
of  property.-!;  _ 

•  Hiranyakeshjn  G.rihya  Sutra,  i  P.  p.  ^S.  20,  21.  S.B,  E.S.  Vol;  30  p. 
^92,  193,  209.  ParasWa,  1K.4K.15,' 

GobhiU  Qritiyst  Sutra,  P.  II.  K  I  S.  ia— 16.  S.  B.E  S.  Vol.  30  p.  43-44. 

Sa,nkhayatia  Grihya  Sutra,  I.  13-1,  S.  B.  I£.  S.  Vol.  29  p.135. 

i;  Maljtamahopadhyaya  Chandia  Kanta  Tarkalankara  in  his  Commen¬ 
tary  on  Gobhila’s  Sutra,  after  reviewing  all  the  texts  on  the  subject,  says, 
that  the  change  of  goira  takes  place,  only  after  the  homa  of  the  fourth  night 
As  a  matter  of  fact,  the  homa  of  the  fourth  night  is  now  performed  on  the 
pight  of  marriage  or  on  the  day  after,  and  is  omitted  by  many.  When  tl^e 
^rahmachatya  at  Guru’s  house  fell  into  disuse  and  Brahmins  fell  frpjn  theif 
high  estate,  the  practice  of  marrying  mere  infants  became  the  rule*  and. 

were  omitted  in  the  later  Smritis.  It  is  quite  possible  that  the  texts  of 
Vrihaspati,  Likhita  and  Harita,  about  the  change  of  goira  on  the  fourth 

Vrihaspati  is  only  another  version  of  the  original  Manu.  The  Madana- 
farijata  quotes  a  text  of  Narada,  and  says,  that  consummation  is  necessary  to 
constitute  marriage.  There  is  much  reason  to  suppose,  that  it  was  so. 

marriage  had  not  been  consummated,  might  be  remarried,  according  to  the 
fcishis. 

See  the  note  on  the  text  of  Vrihaspati  and  on  the  word  Nagnika,  to  be 
Jfov.nd  in  the  Sanscrit  portion  of  t^is  Section. 
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*  According  to  the  Smritis,  the  girl  should 

always  be  given  stridhana  on  marriage,  by  the 
parents  and  brothers. 

According  to  Hindu  law,  the  consent  of  the 
\  girl  is  not  necessary  except  in  the  case  of  the  Gand- 
harva  marriage.  According  to  orthodox  modern 
practice,  she  should  bp  given  in  marriage  before  she 
attains  maturity.  .  But  marriage  after  maturity 
is  not  invalid.  The  daughter  is  one  over  whom 
the  father  alone  has  complete  .control,  and  he  alone 
can  make  a  gift  of  her.  Gift  is  essential  for  mar- 
,j  riage.  Gift  by  one  having  no  power  is  invalid. 
)j  Father  ' is  one  who  has  full  power  over  his  children 
j  and  the  paternal  grandfather  has  equal  authority. 

After  them,  the  brother,  or  any  other  agnatic 
J.  relation,  who  takes  the.  share  of  the  deceased  father 
!.  of  the  girl  in  a  joint  family  and  succeeds  to  the 
headship  of  the  family,  has  authority.  After  him, 
the  mother  ^nd  the  maternal  grandfather  and  the 
'  maternal  unqle  are  entitled  to  giye  away  a  girl  in 
marriage. 

The  Mitafcshara  does  not  mention  the  maternal 
grandfather  and  the  maternal  uncle.  But  Raghu- 
nandana  .  supplies  the  omission,  and  the  rule  of 
the  Rishis  is,  that  these  two  come  before  the 
mother,  as  will  appear  from  the  texts  of  Vishnu, 
Narada,  and  Katyayana,  citechjn  this  chapter. 

The  following  rules  about  prohibited _dewee 
appear  from  the  Grihya-sutras  and  the  Smritis  of 
Manu  and  Apastamba. 

f  i )  A  pirEnf.  the  same  gotra  and  pravara  is  not 
eligible  for  marriage. 

(2)  Nor  is  a  girl  eligible  who,  is  a  sapinrfa  of 
the  mother. 
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(3)  Father’s  sister’s  daughters,  mother’s  sister’s 
daughters,  and  mother’s  brother’s  daughters,  are 
not  eligible.  Mothers  include  step-mothers  in  this 
rule. 

(4I  Marriage  is  prohibited  when  there  is  such 
relationship  between  the  youth  and  the  damsel  as 
would  make  them  like  father  and  mother  to  each 
other,  e.g.  as  between  one  and  his  wife’s  sister’s 
daughter  or  his  father’s  brother’s  wife's  sister.* 

(5)  A  girl  is  eligible  who  is  separated  by 
three  gotras,  i.e.  a  daughter  of  a  daughter  of  an 
agnate  is  nqt  eligible,  but  her  daughter  is  eligible. 
It  is  the  same  thing  as  saying  one  who  is  not 
connected  by  funeral  oblations  is  eligible.  Mother’s 
maternal  grandfather  is  not  considered,  according 
to  the  Sraddha  rules,  as  one  who  is  entitled  to  finda. 
According  to  .Mr.  Justice  Banerjee,  however,  three 
daughters  should  intervene.  Some  other  writers  are 
of  opinion  that  four  should  intervene. 

(6)  There  can  be  no  intermarriage  between  the 
different  castes.  Intermarriages  as  between  members 
of  subdivisions  of  the  same  paste  were  not  prohi¬ 
bited.  Sub-castes  formed  by  intermarriages  in 
former  times  or  otherwise,  and  recognised  as  such, 
should  be  considered  as  distinct  castes.  English 
judges  have  fallen  into  the  error  of  considering  these 
as  subdivisions  of  the  same  caste. 

As  regards  the  prohibited  degrees  it  does 
seem  clear  that  the  old  rule,  as  indicated  in 
Manu,  wasy  daughters  of  agnates  of  the  maternal 
grandfather  up  to  the  third  degree  could  not  be 
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married.  Father’s  sister’s  daughters  and  mother’s 
sister’s  daughters  were  eligible  in  ancient  time  and 
they  are  still  eligible  in  certain  parts  of  Southern 
India.  But  Manu  expressly  prohibits  the  marriage  of 
these  two  and  stops  there.  It  will  be  found  that  if 
Manu’s  rule  is  given  effect  to,  all  near  relations 
worth  the  name  are  avoided,  taking  into  considera¬ 
tion  the  fact  that  a  relation  when  a  female  is  in¬ 
eligible  as  wife  to  a  boy  is,  when  a  male  also 
ineligible  as  husband  to  a  girl.  According  to 
this  rule,  following  persons  are  excluded: — 
daughters  of  the  three  maternal  ancestors  and  of 
their  male  descendants,  daughters  of  the  father’s 
sister  and  mother’s  sister,  daughter’s  daughters  of 
all  agnates  up  to  the  fourth  degree.  Supplement  to 
the  rule  of  Manu  and  Gobhil,  by  the  rule  of  Aswalay- 
ana  embodied  in  rule  4  mentioned  above  and  all 
reasonably  near  relations  are  excluded.  To  go 
beyond  is  to  go  to  an  unreasonable  length" 

However  that  may  be,  commentators,  citing  the 
texts  of  Gautama  ;Vasista,  Yajnavalkya  and  other 
Rishis,  have  established  that  the  descendants  up  to 
the  sixth  degree, through  males  or  females,  of  paternal 
ancestors  up  to  the  sixth  degree  and  descendants 
up  to  the  fourth  dergee  of  the  maternal  ancestors  up 
to  the  third  degree  are  excluded.  This  is  the  view  of 
the  Mitakshara  and  the  Parijata.  But  Raghunan- 
dana  and  other  commentators  exclude  relations  on 
both  sides  by  one  degree  more  and  that  is  the 
opinion  of  Mr.  Justice  Banerjee  also.  It  should  be 
here  observed  that  the  rule  of  the  Rishis  has  been 
'nterpreted  in  the  Mitakshara  as  meaning  that  all 
Sapinda  relations  are  excluded.  In  that  view 
Vijnaneswara’s  calculation  is  correct.  Again  it  has 
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been  laid  down  by  several  Commentators,  Raghu- 
nandana,  Madhava,  Kamalakara  and  others,  that 
descendants  up  to  the  sixth  degree  and  to  the 
fourth  degree,  of  the  technical  Bandhus  in  the 
paternal  and  maternal  line  respectively,  are  excluded- 
Now  the  word  Bandhu  in  the  text  of  Vasista 
has  been  interpreted  by  his  commentator  Krishna 
Pundit,  as  meaning  agnates  and  he  is  correct,  for 
the  texts  of  Vasista  and  Gautama  only  say  that  the 
seventh  from  the  father's  Bandhus  and  the  fifth  from 
the  mother’s  Bandhus  is  excluded.  The  text  does 
not  mention  any  other  relation.  Therefore  it  is  clear 
that  the  word  Bandhu  there  at  least  means  agnates, 
as  otherwise  daughters  of  agnates  of  the  father  and 
mother  cannot  be  excluded. 

We  come  next  to  the  question,  whether  impo¬ 
tent  and  insane  persons,  as  well  as  those  who  are 
from  birth  deficient  in  an  organ  of  sense  or  action; 
and  tho.se  who  are  lepers  or  incurably  diseased  can 
marry.  Under  the  strict  Hindu  law,  these  persons  are 
incompetent  to  take  part  in  the  Vedic.  ceremony 
of  marriage,  and  marriages  with  them  are  invalid. 

So  far  as  the  Smritis  are  concerned,  they  declare, 
that  if  a  girl  is  married  to  persons,  so  affeqted,  without 
knowledge,  she  should  be  married  again.  Some  say 
that  the  texts  refer  only  to  the  case  of  betrothal,  but 
Katyayana  makes  it  clear  by  expressly  stating  “  even 
if  married,”  But  the  girl  would  be  a  Punarbhu,  i.e- 
a  twice  married  woman.  Modern  custom  and  the 
opinion  of  modern  Hindu  lawyers  have,  however,  es¬ 
tablished  the  cruel  and  unreasonable  rule,  that  if  a  girl 
is  married  with  Mantras,  to  an  insane  or  an  impotent 
person,  the  marriage  is  irrevocable.  The  Hindu 
lawgivers  were,  the  reader  will  be  glad  fo  find,  more 
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reasonable.  As  it  is,' however,  without  legislation,  as 
in  the  case  of  remarriage  of  widows,  remarriage  of 
unfortunate  girls  placed  within  the  cruel  meshes  of  so 
called  Hindu  law,  is  not  possible. 

It  is  maintained  by  some  learned  writers,  that 
marriage  by  torce  or  fraud  is  valid.  The  reader 
will  find,  that  fortunately  that  also  is  not  Hindu  law. 

Remarriage  of  widows  was  allowable  in  ancient 
times  as  the  texts  of  Narada,  Vasista,  Katyayana, 
Parasara  and  the  Agnipurana  show.  But  afterwards  it 
was  enjoined,  that  remarriage  of  virgin  widows  only 
was  allowable.  Modern  custom  has  prohibited  re¬ 
marriage  in  any  case.  The  British  legislature  did 
well  in  validating  the  remarriage  of  widows  by  Act 
XV  of.  1S56,  and  thus  restoring  the  law  of  the  Rishis. 

Mr.  Mayne  has  rightly  observed,  that  there 
has  been  a  deliberate  omission  of  part  of  the  origi¬ 
nal  text  in  connection  with  Manu,  IX,  76,  which, 
enjoins  a  wife  to  wait  8,  6  or  3  years,  and  does  not 
say  what  she  is  to  do  afterwards.  The  text  must 
be  considered  as  corresponding  with  the  texts  of 
Narada,  on  the  same  matter  which  clearly  say,  that 
she  may  remarry  after  that  period.  The  same  de¬ 
liberate  omission  is  to  be  observed  in  connection 
with  Gautama,  Ch.  1 8,  •».  15.  Haradatta  the  com¬ 
mentator  here  says,  that  the  wife  after  six  years  may 
get  a  son  by  Niyoga.  Similarly  we  find  that  in  the 
text  of  Yajnavalkya,  which  agrees  word  per  word 
with  certain  chapters  of  the  Agnipurana,  the  verse  of 
the  Agnipurana  about  second  marriage  of  widows  is 
omitted.  It  is  thus  abundantly  clear,  that  the  second 
marriage  of  widows  and  women  married  to  persons 
insane,  impotent,  or  outcaste,  or  to  persons  who  had 
renounced  the  world  was  allowed.  Side  by  side  with 
76 
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it  the  ancient  custom  of  Niyoga  prevailed,  and  to 
some  degree  superseded  it.  After  a  woman  had  passed 
into  her  husband’s  family,  the  latter  had  full  control 
over  her,  and  prevented  a  remarriage,  but  allowed 
Niyoga.  We  have  already  seen  how  Niyoga  fell 
into  disuse,  from  pecuniary  considerations,  supple¬ 
mented  by  growing  ideas  of  strict  purity,  and  with  it 
the  second  marriage  of  widows  also  became  obsolete. 
But  in  cases  of  virgin  widows,  who  were  very  often 
under  the  control  of  their  fathers,  there,  was  nothing 
to  prevent  a  second  marriage,  and  the  lawgivers  ex¬ 
pressly  enjoin  their  remarriage.  But  in  cases  where 
they  had  passed  into  the  family  of  the  husband,  the 
father-in-law  sometimes  got  her  remarried  to  her 
husband’s  younger  brother,  and  this  is  enjoined  in 
Manu.  But  this  latter  practice  also  was  considered 
as  Niyoga,  and  became  obsolete  with  it.  Thus  it  is 
that  second  marriages  of  women  Have  become 
obsolete.  But  the  Smritis  undpubtedly  allow  it. 
It  would  not  do  to  say,  that  the  Adi-purana  prohibits 
it  in  the  Kali-yuga,  when  Parasara,  whose  Smriti  is 
for  the  Kali-yuga- ,  expressly  allows  it.  If  the 
circumstances  under  which  they  have  become 
obsolete  be  considered,  and  the  history  of  the  law 
on  the  subject  studied,  no  reasonable  man  will 
hesitate  to  give  effect  to  the  old  law  of  the  Rishis. 
In  case  of  virgin  widows  at  least,  the  injunction  of 
the  Smritis  is  clear,  and  there  is  no  consideration, 
human  or  divine,  which  in  any  way  militates  against 
it.  But  ignorance  and  prejudice  make  men  unreason¬ 
able  and  cruel,  even  to  their  own  daughters. 

The  object  of  marriage  is  the  getting  of 
children,  and  the  proper  performance  of  religious 
ceremonies.  By  marriage  the  wife  becomes  of 
the  same  gotra  with  the  husband-  The  husband 
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and  wife  become  associated  with  each  other  in 
religious  ceremonies,  in  religious  merit  and  in 
the  enjoyment  of  worldly  possessions.  There  can  be 
no  partition  between  the  husband  and  the  wife.  After 
death,  the  wife  can  participate  in  the  pinda  only  with 
the  husband.  There  can  be  no  second  marriage  for 
a  woman.  There  can  be  no  proper  or  strictly  lawful 
second  wife  for  a  Brahmana,  while  one  wife  is  living. 
‘  A  wife  is  received  from  the  gods,  and  not  by  one's 
own  will.’  I  do  not  know  of  any  higher  ideal  of  mar. 
riage  laid  down  in  any  other  society.  Now  in  India 
this  ideal  was  not  one  to  be  found  only  in  the  Smritis, 
but  it  was  actually  realized  in  life. 

Let  us  proceed  to  the  consideration  of  the 
law  as  laid  down  in  our  courts.  The._o.nly.  form 
of  marriage  which  is  now  supposed  to  be  prevalent 
is  the  jlrahma  form,  not  only  among  Brahmins 
but  also  among  Sudra's.  (1)  All  other  forms  are 
considered  as  obsolete,  except  as  mentioned  be- 
low.  There  is  always  a  presumption  in  a  Hindu 
marriage,  even  among  Sudras,  that  it  has  been  per¬ 
formed  according  to  an  approved  form.  (2) 

The  Gandharva  form  was  allowable,  according 
to  the  Smritis,  to  all  the  castes,  but  it  was  com¬ 
mendable  only  in  the  case  of  Kshatriyas.  It  is  not 
generally  recognized  among  any 'caste  now  a  days. 
Among  certain  Rajas  and  chiefs  it  has  been  consi¬ 
dered  to  be  allowable.  (3)  Among  the  Orissa  chiefs  it 
is  called  the  Foolbibahi  marriage.  But  the  Calcutta 
and  Allahabad  High  Courts  have  held  that  such 

(1)  Colebrooke,  Dig.  V  499,  Sivaram  Casia  Pillay  *.  Bagnban  Pillay, 
Mad.  Dec,  of  1859,  p  44. 

(2)  Jagannalh  «  Ranjil,  25  Cal.  354,  Jadunath  <■  Bosun  19  W.R.  264. 

<3)  Chukiadhur  Thakoor  r  Beer  Chandra  Joobaraj,  1  W.  K  194. 
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marriages  are  not  legal.  (1)  The  Madras  High  Court 
havetaken  the  right  view, namely  that  such  marriages 
may  be  valid,  if  contracted  with  a  virgin,  and  if  the 
nuptial  rites  with  homa  are  subsequently  performed. 
(2)  As  regards  the  Asura  form  it  is  said  to  be  allow¬ 
able  only  among  Tamils  and  some  other  castes  in 
Madras,  and  among  Garos  and  the  like.  It  is 
certainly  not  allowable,  according  to  the  Smritis,  to 
receive  a  price  for  the  bride.  But  among  lower 
classes  of  Indians  even  in  Bengal,  girls  are  more 
often  than  not,  given  in  marriage  on  receipt  of  what 
is  called  sulka.  But  even  among  Brahmins  some 
times  a  present  of  money  is  given  which  is  meant 
for  the  bride,  and  this,  it  has  been  held,  does  not 
make  the  marriage  an  Asura  marriage.  (3)  That 
is  the  opinion  of  the  commentators  also. 

A  contract  which  entitles  the  parents  to  be  paid 
money  or  a  monthly  allowance  in  consideration  of 
marrying  a  daughter  is  void  as  opposed  to  public 
policy.  (4) 

It  is  now  settled  that  only  on  the  completion  of 
the  seventh  step  ceremony  is  a  marriage  complete, 
and  the  ceremonies  of  Briddhi-Sradhha  and  Nandi- 
mukha  are  not  indispensably  necessary.  (5) 
When  some  of  the  ceremonies  are  proved  to  have 
been  performed,  the  rest  are  presumed  to  have 
been  performed  also.  (6)  But  in  a  suit  for  restitu¬ 
tion  of  conjugal  rights  mere  proof  of  a  marriage  of 

(1)  Bhaoni  a  Maharaj  Sing.  3  All.  73. 

(2)  Brindavana  i>  Radhamoni,  12  Mad.  72.  See  13  Moore,  506. 

(3)  Gopal  Das  V  Hurkissen  Das,  2  Bom.  15. 

(4)  Dholi  Das  e  Fulchand,  22  Bom.  658.  Baldeo  v  Jumna,  23  All, 
5,  VisvartatJian  «  Saminatban,  13  Mad.  83. 

(;1  Brindabun  v.  Chundra,  12  Cal.  140, 

(61  Brindabun  v.  Chundra,  12  Cal.  140.  Bai  Dervali  «.  Moti  Karson.M 
Bomb.  509.  In  derun  a.  Ramasawnj,  T2  W.  R.  4,  (P.C.) 
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some  sort  is  not  sufficient  but  proper  proof  of  the 
performance  of  ceremonies  is  necessary  (1). 

Accordingly  to  the  Smritis,  the  father,  grand¬ 
father  and  brother  are  certainly  entitled  to  dispose 
,j  of  a  daughter  in  marriage,  and  in  a  joint  family 
in  which  the  widow  does  not  take,  the  nearest 
agnatic  relation.  The  expenses  of  the  marri¬ 
age  had  to  be  met  and  the  girl  had  to  be  given  a 
portion.  It  is  reasonable  therefore  that  he  who  takes 
the  family  property  should  give  in  marriage.  In  a 
divided  family  when  there  is  no  brother,  the  mother 
takes  the  property  and.  she  has  got  the  disposal 
of  the  daughter.  But  when  there  is  no  mother,  and 
the  girl  herself  is  the  heiress  of  her  father's  property, 
a  difficult  question  arises,  for  the  nearest  agnate 
has  got  an  interest  adverse  to  that  of  the  girl.  In 
i-  such  a  case  the  rule  of  Narada  may  be  followed 
I  and  the  .maternal  grandfather  and  the  maternal 
uncle  may  come  in  after  the  brother  and  before  the 
agnates.  But  as  the  rule  accepted  by  all  the  com¬ 
mentators  is  that  they  come  after  the  agnates,  the 
latter  should  be  preferred.  All  this  difficulty  arises 
when  the  girl  has  got  property,  in  such  case,  the 
court  appoints  a  guardian  and  it  is  not  bound  to  ap¬ 
point  the  nearest  agnate,  if  he  is  not  fit.  But  under 
the  Guardian  and  Ward’s  Act,  though  it  does  not 
deal  of  marriage,  as  the  guardian  has  the  custody  of 
the  person  of  the  minor,  no  marriage  can  take  place 
without  his  consent.  There  is  thus  little  chance  of 
injustice  now.  But  the  question  still  remains  un¬ 
answered,  whether  if  a  person  not  authorized  by  law 
to  give  in  marriage,  gives  a  girl  in  marriage  bouafide 

■)  Mad.  466.  ' 
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with  proper  ceremonies,  is  the  marriage  valid.  If  it 
is  against  the  wishes  of  the  proper  guardian,  it  must 
be  with  force  and  fraud.  But  it  is  only  voidable 
at  the  instance  of  the  proper  guardian  before  con¬ 
summation.  It  has  been  held  that  a  guardian  in 
marriage  is  entitled  to  ask  for  an  injunction  restrain¬ 
ing  a  contemplated  marriage  (i)  but  the  Court  may 
impose  conditions  upon  the  exercise  of  the  right  of 
such  guardian  in  the  interests  of  the  girl  (2).  But  the 
opinion  has  been  expressed  that  if  a  marriage  is  com¬ 
pleted  inspiteof  the  injunction, it  is  nevertheless  valid. 

It  has  been  held  that  among  the  Kulin  Brahmins 
of  Bengal,  it  is  possible  that  the  mother  is  the  natural 
guardian  and  can  give  away  the  daughter  in 
marriage,  (3)  and  i n all  cases  she  can  give  in  marriage 
if  the  father  neglects  his  duty  (4).  But  the  fact  that 
the  father  has  been  convicted  of  theft  does  not  take 
away  from  him'  the  power  of  giving  his  daughter  in 
marriage  (5).  The  brother,  it  has  been  held,  is  en¬ 
titled  to  give  away  in  marriage,  in  preference  to  the 
mother,  (6)  but  not  the  separated  brother  of  the  father 
(7).  It  has  been  held  thatthe  word  mother,  for  the  pur¬ 
pose  of  giving  away  in  marriage,  does  not  include  the 
stepmother,  and  the  paternal  grandmother  is  to  be 
preferred  to  the  latter.  (8)  A  guardian  may  delegate 
his  power  to  another.  (9)  But  all  these  rulings  would 


(l)  Brohmomoyee  .it.  Kashi  8  Cal.  266  Harendra  v.  Brinda  2  C.  W.  N 
521,  (2)  Sridhar  it  Hira  12  Bomb  4^0. 

(3)  Modhusudan  v.  Jadub  Chunder,  3  W.  R.  194. 

(4)  Khusal  Chand  v.  Bai  Mani,  11  Bombay  247. 

(5)  Nanabhai  v.  Javardan,  12  Bom.  no. 

Exparle  Janki  Prosad  Agarvvala.  Vyavastha  Darpann,  655. 

(7)  S.  Navasevayam  it.  Annammai,  4  Mad.  H  C.  339. 

(8)  Maharanee  Rambunsee  v.  Maharanee  Soobh  Koomvarre,  7  V\ 

(9,)'  Golamee  v.  Juggeswar,  3  W.  R.  193. 
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seem  meaningless,  if  the  doctrine  that  is  now  well 
established  bv  the  decisions,  is  correct,  namely,  that 
the  absence  of  the  consent  of  the  guardian  in 
marriage  would  not  invalidate  a  marriage  otherwise 
legally  contracted  and  performed  with  all  the  neces¬ 
sary  ceremonies  without  force  or  fraud.  (1)  Dr. 
Banerjee  citing  the  case  of  Anjana  Dassee  v.  Pro- 
ladh  Chunder  (2)  in  favour  of  his  opinion,  doubts  the 
correctness  of  the  above  rule  which  according  to 
him  is  opposed  to  Hindu  Law.  (3)  It  has  been 
held  in  Bombay  that  when  a  widow  who  had  been 
appointed  guardian  of  her  minor  -daughter,  married 
her  in  disobedience  to  the  order  of  the  Court  to 
make  over  to  the  paternal  uncle  for  marriage,  the 
marriage  was  nevertheless  valid.  (4)  The  Bom¬ 
bay  Court  have  held  that  the  rule  about  guardians 
in  marriage  is  only  directory  and  not  mandatory. 
This  position  is  however  difficult  to  reconcile  with 
the  texts. 

The  Smritis  recognize  intermarriage  between 
the  different  castes.  But  Ushana,  the  Adipurana 
and  custom  which  is  paramount  law,  have  prohibited 
such  marriages.  But  the  Mitakshara,  the  Smriti 
Chandrika,  the  Madhaviya,  the  Saraswati  Vilasha, 
the  Madana  Parijata  and  even  the  Dayabhaga 
do  not  say  that  such  intermarriage  is  invalid.  Even 
during  the  time  of  Vijnaneswara  such  marriages, 
though  rare  were  considered  valid,  for  he  says 
“  Under  the  sanction  of  the  law  instances  do  occur.” 

(1)  Maaboosoodan  r.  Jadab,  Cluinder,  3  W.  R,  194.  Brinchbttn  v, 
Chandra,  ia  Cal.  140.  Venkata  Charylulu  r.  Ranga  Charyuhi.  14  Mad.  jSr. 
Mulchand  r.  Bhudhia  22  Bomb.  3i2  Glmi  7-.  Suktee  19  All  515. 

(2)  14  \V.  R.  403. 

(3)  The  Hindu  Law  of  MarriaRc  and  'Stridhan  |,  50. 

(4)  Bai  Diwaii  r.  Moii  ICa.sor,  22  Bond'.  509- 
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The  late  Justice  Dwarka  Nath  Milter  as  well  as 
the  late  Sir  Romesh  Chandra  Mitra  were  of  opinion 
that  marriages  between  subcastes  of  Sudras  were 
invalid.  (1)  But  in  a  more  recent  case  it  has 

been  held  in  Calcutta  that  such  marriages  are  not 
invalid.  (2)  This  last  judgment  of  the  Calcutta 
High  Court  omitted  to  consider  the  text  of  Vishnu 
about  the  custom  of  Sudra  sub-castes.  Accord¬ 
ing  to  that  text,  they  can  marry, in  their  own  classes 
only. 

It  has  also  been  held  in  Calcutta,  that 

illegitimacy  does  not,  if  the  person  is  recognized 
as  belonging  to  the  same  caste,  make  him  of  a 
different  caste  with  his  father  for  the  purposes  of 
marriage  and  it  is  no  disqualification  for  mar¬ 
riage.  .  (3) 

We  have  already  seen  that  though  betro¬ 

thal  was  always  considered  nearly  equal  to  the  ac¬ 
tual  marriage  by  the  Rishis,  its  binding  effect  was 
practically  ignored 'by  their  declaring  that  marriage 
is  completed  only  on  the  performance  of  the 

seven  steps  ceremony.  Now  a  days  ,  betrothals 
are  broken  without  any  compunction.  Under  the 
Specific  Relief  Act  there  can  be  no  specific 
performance  of  a  contract  of  marriage.  But 
compensation  for  any  pecuniary  loss,  and  also 

for  any  injury  to  character  or  prospects  in  life  which 


U- 


(1)  Melaram  i».  Thanooram  9  W 


{2)  Upoma  Kuchnin  v  Bholana 
ianvasawy  Talaver  13  Moore  141 
i gayei  marriage  case',  Ramafhani  . 
See  also  Pandiya  Selaver  v  Puli  Te 
(3)  In  the  mailer  of  RamKumary 
W.R,  41  P.C. 


Dhobi,  15  Cal  70  see  Inderun 
.kirgauda  v  Gangi  22  Bomb.  277 
tmal  v  Kulnnthai  14  Moore  346. 
er  1  Mad  478 

Cal.  364  Inderun  v.  Ramaswamy, 
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may  naturally  arise  in  the  usual  course  of  things 
from  such  breach  may  be  recovered.  (1) 

In  the  case  of  males,  minors  are  not.  prohi¬ 
bited  by  law  from  marrying  and  it  has  been  so 
t  held.  (2)  In  such  a  marriage  the  consent  of  the 
guardian  is  necessary  but  a  marriage  legally  con¬ 
tracted  without  such  consent  is  not  invalid.  But 
it  must  be  observed  that  marriage  could  take  place 
only  after  the  samavartana  and  the  Rishis  never 
contemplated  the  marriage  of  uneducated  minors. 
Again  in  an  early  case,  it  was  held  that,  the  mar- 
;  riage  of  a  lunatic  was  valid.  (3)  But  it  is  quite  clear 
j.  and  Mr.  Justice  Banerjea  is  of  the  same  opinion,  that 
|  under  the  Hindu  Law,  the  act  of  receiving  the  gift  of 
I  the  bride  as.well  of  participating  in  the  religious  cere- 
S  monies  of  marriage,  cannot  be  performed  by  a  lunatic 
-  and  his  marriage,  is  quite  void.  Persons  who  are 
deaf,  dumb,  blind  or  are  afflicted  with  incurable 
diseases,  it  has  been  held,  can  contract  a  valid 
marriage  but  cannot  enforce  restitution  of  conjugal 
rights  (4)  and  Mr.  Justice  Banerjea' -is  of  opinion 
that  the  marriage  of  an  impotent  person  is  valid.  I 
have  already  shown  that  such  persons  cannot  parti¬ 
cipate  in  the  ceremony  of  marriage,  and  their  mar¬ 
riages  are  invalid.  That  is  the  opinion  of  the 
Saraswati  Vilasha  and  the  celebrated  author  of  the 
Kalpataru  and  also  of  Medhatithi.  It  is  said  that 
certain  texts  of  Manu  contemplate  such  marriages. 


(1)  Shaik  Bhujun  v.  Shaik  Rumj'an  24  w,  R.  380  Muljid  v,  Goo/nti  1 
Horn.  412,  Rambhat  v.  Tunmaya  16  Bom  672.  Pursshottam  Das  v.  Purshot- 
"iim  Das  21  Bomb  23. 

(2)  Juggeswarv.  Nilambar  8  W.  R,  2.17. 

(3)  Nanda  Lai  v.  TapceJas,  I  Mori  287 ;  Modhoosoodan  v.  Jadub 
Chandcr.  3  W.  R.  194. 

{4)  Bai  Premakuvar  v.  Bhika  KaUiani,  5  Bom.  I]  C  A.C  J.  209. 
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All  that  Manu  says  is  that  if  by  some  means  or  other 
such  marriages  take  place,  and  no  more.  But 
Narada,  Katyayana  and  Parasara  allow  remarriages 
in  such  cases.  Indeed  the  marriage  in  such  cases 
is  voidable  at  the  instance  of  the  girl.* 

It  has  been  held  that  consummation  is  not 
necessary  to  make  a  marriage  complete  and  valid 
([).  As  regards  the  girl,  the  rule  now  followed 
by  strict  Hindus,  is  that  she  must  be  married  before 
the  age  of  puberty.  But  it  is  a  rule  disregarded  all 
over  India  by  all  castes,  except  in  Bengal  and  the 
Mahratta  country,  where  Brahmins  and  some  of  the 
higher  castes  try  to  act  up  to  the  strict  rules  of  the 
books.  But  as  Mr.  Justice  Banerjee  says,  marriage 
after  the  age  of  puberty  is  not  void,  though  some 
degree  of  blame  is  always  attached  to  it.  The  time 
is  fast  approaching  when  on  account  of  the  keen 
struggle  for  existence,  the  marriage  of  mere  boys 
will  become  rare  and  as  a  consequence,  the  mar¬ 
riage  of  mere  girls  also,  and  the  old  rule  of  ancient 
Hindus  reestablished. 

As  regards  the  prohibited  degrees,  it  has  been 
held  that  a  man  may  marry  the  sister,  niece  or  aunt 
of  his  wife,  or  the  sister  or  niece  of  his  step-mother  or 
a  paternal  uncles’s  wife’s  sister  or  niece.  (2)  It  is 
supposed  that  a  Sudra  may  marry  any  body.  But 
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in  Bombay,  it  has  been  held,  that  a  marriage  with  a 
*  niece  is  invalid  and  the  Madras  High  Court  have 
also  so  held  but  on  the  ground  that  it  is  not  warranted 
by  usage,  (i)  It  should  be  mentioned  here,  once 
again,  that  among  such  classes  of  Sudras  as  have 
i  adopted  Brahmanical  customs  and  marry  according 
to  the  Brahma  form,  the  rules  of  prohibited  degrees 
should  be  held  applicable. 

Restitution  of  conjugal  rights,  is  as  a  rule 
always  granted  except  in  the  case  of  cruelty  or  (2) 
change  of  religion  (3)  or  when  the  husband,  is  suffer¬ 
ing  from  a  loathsome  disease,  such  as  leprosy,  or 
j  syphilis  (4)  or  where  by  custom,  the  husband  is  not 
;  entitled  to  cohabit  until  a  second  ceremony  is  per- 
J  formed  (5).  Mere  wrongful  appropriation  of  the 

wife’s  ornaments  or  marrying  a  second  wife,  it 
has  been  held,  does  not  disentitle  the  husband  to 
a  decree  for  restitution  of  conjugal  rights,  (6).  But 
it  seems  that  there  cannot  be  greater  cruelty  than 
superseding  a  wife  without  just  cause,  and  the 
law  which  forces  a  woman  to  go  and  live  in  a 
household  where  a  rival  wife  rules,  is  certainly  cruel 
and  unjust.  According  to  the  law  of  the  Rishis 
the  husband  should  in  such  a  case  be  criminally 
punished  and  should  be  made  to  give  to  the  super¬ 
seded  wife  a  third-  of  his  property. 

(1)  Vythilinga  ».  Vyiathalmma,  6  Mad.  43 

Ramangavda  a.  Sbivaji,  cited  in  Mandlik  p.  435. 

(2)  Yamuna  Bai  v.  Narayan  Moreshear  I  Bom.  164.  Jogendra  Nundun 
*  Hurry  5  Cal.  500 

(3)  Pougi  *.  Sheonarain  8  All.  78.  Muchoo  v.  Arr.oon  5  W.R.  235. 
1  larsarain  Nandi,  10  All.  330. 

(4)  Bai  Premkuvar  o.  Bhika  Kalianji  S  Bom.  H.C.  A.C  J.  209. 

(5)  Bool  Chand  ».  Mussmut  Janokec  25,  W.  R.  386,  Baiugri  e.  Patel, 
Vurshotham  17  Bom.  400.  3  Santosh1®.  Garu  23  W.  R.  22. 

(6)  Jeebodhan  *.  Mursamut  Shindhoo  17  W.  R.  $22,  Sec.  r  Mad.  37$ 
24  Wr  R.  877. 
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Restitution  will  be  granted  when  the  wife  though 
a  minor  was  of  a  sufficient  age  to  live  with  her  hus¬ 
band,  although  it  might  be  necessary  in  some  cases 
to  impose  conditions  (1).  In  such  a  case  Art  120 
of  the  Limitation  Act  would  apply  according  to  the 
Allahabad  Court.  (2)  The  Bombay  High  Court 
have  held  that  a  demand  and  refusal  is  not 
necessary  to  give  a  cause  of  action  and  an 
opinion  was  expressed  that  Art  35  of  the  Limitation 
Act  was  appropriate  to  such  cases  when  the  wife  was 
of  a  full  age  and  refused  to  live  with  the  husband  (3). 
In  a  recent  case,  it  has  been  held,  that  an  antenup¬ 
tial  agreement  on  the  part  of  the  husband  that  he 
will  never  remove  his  wife  from  her  parental  abode 
was  invalid  as  opposed  to  Hindu  Law  and  public 
policy,  and  as  such  was  no  good  defence  to  a  suit 
for  restitution  of  conjugal  rights.  (4) 

Under  the  Hindu  Widows  Marriage  Ac,t,  it 
has  been  held  that  a  widow  remarrying  is  divested 
of  all  rights  in  her  deceased  husband's  property 
(5).  There  is  a  conflict  of  decision  in  our  Courts 
about  the  rights  of  widows  to  their  husbands’  pro¬ 
perty  when  they  remarry  under  a  valid  custom  and 
not  under  Act  15  of  1856.  In  Calcutta  and  Bom¬ 
bay,  it  has  been  held  that  a  widow  forfeits  all  rights 
to  the  property  of  her  late  husband  or  of  the  son  by 
her  late  husband,  even  if  she  renounces  Hinduism 

(1)  Surjyamcmi  v.  Ralikant  28  Cal.  37,  Dadaji  v.  Rukmabai  ro  Bomb. 
30 r.  See  Purshotam  v.  Bai  Mani  21  Bomb.  610. 

(2)  Binda  e.  Kaunsilia  13  AIL  126. 

(3)  Fakirgauda  7>.  Ganji  23  Bomb.  307.  In  Hemchand  v.  Sheo  16 
Bom.  715,  it  was  held  that  Sect  .  23  applied  as  it  was  a  case  of  continuing,. 

(4)  Tekait  Monmohun  Basanta  Kumar  28  Cal  751. 

{$)  Matangini  *.  Ramrutton  19  Cal.  2S9  P.  B.  Rasul  J=ehan  v.  Ram- 

makali  1  Mad.  226  Panchapa  r.  Sanganbasawa  24  Bomb  93. 
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before  remarriage.  But  in  Allahabad  by  a  current 
of  decisions,  it  has  been  held  that  the  widow  does 
not  so  forfeit.  (1)  In  the  latest  case  on  the  question, 
the  Bombay  High  Court  (2)  following,  a  decision  of 
three  judges  of  the  Calcutta  High  Court  (3),  have 
held  that  a  widow  under  Act  15  of.  1856,  though 
she  might  forfeit  property  inherited  by  her  before 
remarriage,  is  still  entitled  to  succeed  to  the  pro¬ 
perty  of  her  son. by  the  first  husband,  when  the 
right  to  inherit  such  property  accrues  after  the 
remarriage. 

In  Bombay,  it  has  been  held  that  a  widow 
remarrying  can  not  give  her  son  by  the  first  husband 
in  adoption,  unless  he  has  expressly  authorized  her 
to  do  so.  (4) 

Though  remarriage  is  not  recognized  by  the 
higher  classes  and  those  Sudras  that  copy  their 
ways,  it  is  prevalent  among  the  great  majority  of  the 
Hindu  inhabitants  of  India,  and  the  courts  have 
recognized  its  validity,  in  the  forms  of  Sagai  and 
■Sunga  in  Northern  India,  the  Karao  among  Jats 
and  the  Lodh  caste,  the  Natra  in  Gujarat  and  the 
Pat  in  the  Mahratta  country.  Among  the  Lingayets 
of  South  Canara,  the  custom  of  remarriage  after 
desertion  byr  the  husband  has  been  held  to  be  valid. 
(5)  As  for  Malabar  and  Canara,  where  the  legalized 
relations,  Alaya  Santana- a.nd  Maramakkat hayavi , 


(1)  Ranjit  v.  Radharani  20  All.  476,  liar  Saran  v.  Nandi  1 1  All.  330. 

(2)  Chamar  v.  Kashi  26  Bamb  38S. 

(3)  Akora  0.  Boreani  11  W.R,  82. 

(4)  Panchappa  t\  Sangnnbasawa  24  Bomb.  89. 

(5)  Kalee  v.  Dukhee  5  Cai.  692.  Haii  t\  Nimai  10  Cai.  138  Raid 

Tulsimm  3  Agra  350.  Oueen  0  Bahadur  4  N,  W.  128,  Keshan  v.  Janaidan 
S-N.W.  94. 
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miscalled  marriages,  are  recognized,  I  need  not  say 
m  uch. 

A  Hindu  marriage  can  never  be  avoided,  as 
we  have  seen.  It  has  been  held  in  Bengal  that  “  it 
is  contrary  to  the  spirit  of  trie  law  to  allow  persons  l5y 
contract  between  themselves  to  avoid  a  marriage 
on  the  happening  of  any  event  they  may  think  fit 
to  fix  upon  ”  (1)  Change  of  religion  or  loss  of  caste 
does  not  dissolve  a  Hindu  marriage  (2). 

In  Madras  and  Calcutta  it  has  been  held  that 
there  may  be  a  valid  custom  of  allowing  divorce  and 
remarriage  by  mutual  consent  (3).  In  Bombay  how¬ 
ever,  it  has  been  held  that  such  a  custom  is  bad  for 
immorality  (4).  Under  the  Hindu  law,  such  custom 
can  have  no  validity  among  the  three  higher  classes. 
But  the  marriage  customs  of  the  Sudras  and  the 
aboriginal  tribes  now  classed  as  Hindus,  have 
not  got  the  purity  of  the  ancient  Hindus  and  i,t  is 
difficult  to  see  why  a  divorce  and  remarriage  *at 
the  will  of  any  one  of  the  parties  can  not  be  allowed, 
having  regard  to  the  fact  that  in  some  European 
countries  divorces  for  incompatibility  of  temper 
are  allowed. 

Where  a  marriage  is  made  subject  to  a  condition , 
the  marriage  is  good  but  the  condition  void.  (5) 

After  marriage,  the  husband, unless  he  is  a  minor, 
is  the  guardian  of  the  person  of  an  infant  wife,  and 


(1)  Seetaram  v.  Mussamat  Aheree  Heerance  2  W.  R.  49. 

(2)  In  the  matter  of  Ramcoomary  iS  Cal.  264.  Bisseshur  r.  Mata- 
gham  2  N.  W.  800.  Contra,  Sinammai  v  Administrator  General  8  Mad.  169 

(3)  Sunkaralingam  v.  Subban  17  Mad.  479.  In  the  matter  of  Musmu 
Chamia  7  C.L.R.  354.  Kodomee  v.  Joteeram  3  Cal  305. 

(4)  Reg.  v.  Sambhu  Raghu  1  Bom.  347.  Mathura  N&ikin  v.  Esu 
Naikin  4  Bom.  545. 

(5)  Seetaram  v.  Mu-mul  Ahferee  2  W,R.  49.  See  however  Mulji  r. 
Gomti  17  Bomb.  412. 
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under  Sec.  19  Act  8  of  1890,  in  such  a  case,  a 
guardian  of  the  person  of  a  female  cannot  be  ap¬ 
pointed  (1).  Mr.  Justice  Banerjee  is  of  opinion  that 
when  the  husband  is  a  minor,  the  guardian  of  the 
husband  would  also  be  the  guardian  of  the  wife  (2). 
It  must  be  observed  however  that  the  Smritis  speak 
only  of  the  marriage  of  men  who  had  completed 
their  education  and  who  would  set  up  a  separate 
fire  for  worship,  and  questions  which  now  arise,  were  . 
not  then  necessary  to  consider. 

The  husband  and  wife  are  one  person  in  the  eye 
of  Hindu  Law,  and  “  wealth  is  between  them.1' 
Mr.  Justice  Banerjee  in  his  valuable  book,  has  quo¬ 
ted  a  translation  of  Manu  IX  45,  according  to 
which  the  husband  and  wife  are  one  person  “  for  all 
religious  but  not  for  civil  purposes.”  This  is  not  to 
be  found  however,  in  the  original  or  in  any  of  the 
commentaries.  The  correct  translation  is  that  by  Dr. 
BtShler  which  is  to  be  found  in  this  section.  The 
Allahabad  High  Court  correctly  held  that  the  wife 
is  co-owner  with  the  husband,  of  his  property.  (3) 
The  Bombay  High  Court  have  pointed  out  that  such 
co-ownership  “  involves  no  independent  or  equal 
powers  of  disposition  or  exclusive  enjoyment  and 
is  not  of  a  kind  that  accepts  the  rules  applicable 
to  an  ownership  in  the  ordinary  sense.”  (4) 

It  has  been  held  in  Madras,  that  the  proposi¬ 
tion  that  everything  acquired  by  a  woman  during 
coverture  is  the  property  of  her  husband,  has  no 


dhar  Ghose  17  Cal.  298. 

(2)  The  Hindu  Law  of  Marriage  and  Suidhan  p.  1  ?  3. 

(3)  Jarnna  r.  Machal  Sahu  2  Ail.  313. 

(45  *  Narbada  Bai  v.  Mahadey  5  Bom.  ioj. 
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foundation  in  Hindu  Law.  (i)  It  will  appear  how¬ 
ever,  from  the  Chapter  on  Stridhana,  that  the 
original  law  of  the  Hindus,  in  this  matter,  was  the 
same  as  the  law  of  the  English  and  other  Aryan  na¬ 
tions,  and  that  it  was  only  modified  by  the  Rishis  by 
laying  down  the  law  of  Stridhana. 

As  to  contracts  by  married  women,  it  has  been 
held,  that  a  Hindu  female  is  “  not  on  account  of 
her  sex  ”  absolutely  disqualified  ffom  entering  into  a 
contract.  (2)  This  decision  of  the  late  Justice 
Nanabhai  Hari  Das  was  based  by  him  on  the  fact 
that  in  the  enumeration  of  persons  incompetent  to 
contract,  given  by  the  lawgivers,  a  woman  as  such,  is 
not  included.  Mr.  Justice  Banerjee  supports  him 
and  gives  further  reasons.  But  as  a  matter  of  fact 
Narada  and  Hareeta  expressly  say  that  women  are 
incompetent  and  acts  done  by  them,  i.f  not  ap¬ 
proved  by  their  guardians,  are,  like  those  of  minors, 
of  no  effect  except  in  respect  of  certain  kinds  of 
Stridhan.  A  text  of  Katyayana  cited  in  this  chapter, 
which  has  escaped  the  notice  of  text-writers,  says 
that  a  loan  should  not  be  given  to  a  woman,  a  minor 
or  to  a  slave,  for  it  is  not  recoverable.  How¬ 
ever,  under  Sec  1 ;  of  the  Contract  Act,  a  married 
Hindu  woman  is  competent  to  enter  into  a  con¬ 
tract.  (3)  A  wife  who  has  separated  from  her 
husband  without  justifying  cause,  is  liable  for  debts 
contracted  even  for  necessaries.  (4)  In  such  case, 
and  in  the  case  of  contracts,  her  liability,  is,  however, 
limited  to  the  extent  of  her  Stridhana.  (5) 


runuc 
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.  It  has  been  held  that  as  in  English  law,  in 
Hindu  law  also  “a  person  dealing  with  a  wife  and 
seeking  to  charge  her  husband,  must  show  either 
that  the  wife  is  living  with  her  husband  and  mana- 
*  ging  the  household  affairs  in  which  case  an  implied 
agency  to  buy  necessaries  is  presumed  or  he  must 
show  the  existence  of  such  a  state  of  things  as 
.  would  warrant  her  in  living  apart  from  her  husband 
and  claiming  support  or  maintenance — when  of 
course  the  law  would  give  her  an  implied  authority 
to  bind  him  for  necessaries  supplied  to  her  during 
such  separation,  in  the  event  of  his  not  providing 
■>  her  with  maintenance”  (1)  Except  under  the 
|i  circumstances  mentioned  above,  the  husband  is  not 
!j’  liable  for  debts  contracted  by  the  wife,  (2) 


CHAPTER  VI. 

Marriage. 

c  <5.  ^  1 

The  honoured  king-given  daughter  decorated  with  golden ' 
ornaments  is  being  brought  towards  Basha  son  of  Aswa. 
Rigveda  S  M.  46  S.  33. 

fartrat  tffcrr  ^trt  'rfbfttiT  qsrerr  arwnt  1 

«ta?as!r:  ar  fka  stHfaa 

ama:  a  a;  1 

How  many  a  woman  is  satisfied  with  the  great  wealth  of 
him  who  seeks  her.  The  girl  that  is  good  and  handsome 
chooses  her  husband  amongst  the  people.  Rigveda 

10  M.  27  S.  12. 

tfTa^rr  » war  fataaqa  aaa  aaiaT:  1 

is<ine  1 

As  the  daughter  is  decorated  with  dress  and  ornaments 
when  being  given  to  the  son-in-law,  so ,  I  have  decorated  this 
song  of  praise  so  that  our  son  and  grandson  may  remain 
established  for  all  time.  Rigveda  10  M.  jy  S.  14. 


(1)  iVirasvami  v.  Appjisvarm,  1  Marl.  It.  C.  375- 
fa)  I’use  v.  Maharlco,  3  All.  132. 
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^fqqt  tffasig  i 

wnflj  sretar^r  ^rrft?  g  spnft  tflfsmq  « 

\°  *  ».«  i 

Let  these  women  without  suffering  the  pain  of  widowhood, 
after  obtaining  husbands  of  their  choice,  enter  the  house  with 
coilyrium  and  clarified  butter.  Let  these  married  women  without 
shedding  tears,  without  being  distressed  with  sickness,  after 
wearing  excellent  ornaments  first  enter  the  house.* 

Rigveda  io  M.  18  S.  7. 

qmtf utsniR  f«nr*Fm  i 

He  is  a  sinner  who  approaches  his  sister. 

Rigveda  10  M.  10  S.  12. 
iitft  gt?per.  iqswgg'sfiK*!  1 
srret  fqjttt  qfg»i  1 

q.n>  1 

I  free  this  woman  from  this  place,  not  from  the  other.  1 
tie  her  well  with  the  other  place  *  *  The  wife  becomes  one  with 
the  husband. 

Rigveda  10  M..  85  S.  25,  29. 
gt  ?q«ft  wt*rer  m< f  *  * 

qw*:  1 

O  Gods,  that  married  pair  who  here, perform  sacrifices  with 
Rigveda  8  M.  31  S.  5,  9. 
qRTf*r*fHHiaf  B  strat  q«TO5f  I 

qpt?:  X°  *  cSt  q  qq  1 

(O  Ghandharva  Visvavasu,  the  lord  of  maidens)  go  to 
another  girl  whose  breasts  have  risen  and  join  me  as  wife  to  the 
husband. 

Rigveda  10  M.  85  S.  22. 

qgqtftig  nuiKasq  qftamfrt  trmTfqfffsirt  qwqiTj  runr 
^qtaqq):  qftarafa  tmraqtT  ft  qtfl  fk^ft 

flTftfrir  $  qrr  *  it  s  w  3  1 

As  in  one  piece  of  wood  for  yajna,  there  may  be  two  strings, 

*  By  changing  the  word  ^  to  this  text  is  cited  in  support  of 

the  burning  of  widows.  The  late  Professor  Max  Muller  on  this  very  justly 
said  “  This  is  perhaps  the  most  flagrant  instance  of  what  can  be  done  by 
an  unscrupulous  priesthood.  Here  have  thousands  and  thousands  of  lives 
been  sacrificed  and  a  fanatical  rebellion  been  threatened  on  the  authority  of 
a  passage  which  was  mangled,  mistranslated  and  misapplied.” 

'  Max  Muller’s  Selected  Essays  Vol.  -I  p 
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therefore  a  man  may  have  two  wives.  As  there  cannot  be  one 
string  for  two  pieces  of  wood  for  yajna,  so  a  woman  cannot  have 
two  husbands. 

Taittiriya  Sanhita  6  K.  6  P.  4  A.  3. 
sftvrfrm  sppgr 


Pros  ts  1  3?  1 

Indra,  come  by  easy  path  to  this  sacrifice.  Accept  my 
offering,  the  seasoned  vapa  (meat)  which  is  thy  due  as  (one’s) 
maternal  uncle’s  or  paternal  aunt’s  daughter  (is  hisj. 

Veda  cited  by  Madhava,  Nirukta  Parishista  14  A  31. 


In  the  third  or  fourth  generation  we  unite 

Satapatha  Brahmana  1-8-3-2.* 

xrsft  an  ur  tj?  gate  11 

iiE(T3(  trranEf  vvn  1 

A  man  may  have  several  wives  but  a  woman  cannot  have 
many  husbands. 


Aitereya  Brahmana  3-2-12. 


TOrt  fersT: 


WcRtt  ^triwrf  I 

The  cattle  are  (the  means  of)  marriage. 

Aitereya  Brahman  7-3-1. 


■^sfftnwmiyf  T(TfT^fu>i!?TV(  stftTqiTg  ^ -ST  I 
=5?''  fiNTTSTA  1 

vftfwst  nm  now  I's-srsn^’t^yri'si 
The  student  having  studied  the  Veda  and  having  made  the 
present  to  the  teacher  and  having  obtained  the  permission  of  his 
parents  should  marry  one  who  is  not  one  of  the  same  gotra  with 
and  not  his  pother’s  Sapinda;  a  girl  who  is  nagmka  istlie  best. 
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After  this  the  ceremony  of  the  Chaturthi  **  Some  say,  after 
the  third  night  there  should  be  consummation. 

Gobhila  Grihya  Sutra.  3,  A.  4,  K.  I.  2f  A.  5,  K.  7. 
turret:  1 

sn135lr35Hi!S*J^*t  t-J  v?  1* 

First  examine  the  family  (as  it  is  said  before)  (that  those 
on  whose  father’s  and  mother’s  side  for  ten  generations  learning, 
austerities  and  good  works  have  been  practised,  leading  to  true 
Brahmanhood  ;  some  say  only  on  the  father’s  side.)t 

Marry  a  daughter  to  an  intelligent  person.  Marry  a  girl 
who  has  intelligence,  beauty,  character,  good  signs  and  who  is 
without  any  disease.  Aswalayana  Grihya  Sutra  1-5  1-34 

frw.  *r*?*ff 

getT  fttsartran: 

%f%,3rra'nl  4  rir  ^  11 

'straviTtpt  1 


bus  described  : — <4ITf«(  imstPnn’?: 
nay  give  away  Llie  gill,  having  decked  her  with  ornaments, 


course  the  full  ceremony,  with  hoi 
ing  to  the  text.  The  Saptapadi 


this  is  the  wedding  (called)  Brahma’5, 
a  is  described  afterwards.  But  if  the  fatl 
libation  of  water,  and  nothing  is  .done  aft 


t  Garga  Narayana  the  commentator  says 

^ 

ftsnctTWt  if'!!’?  4f4f>rWtrT  *ti  jrsra'  ffMSr?j:  i 

From  this  and  other  ancient  texts  it  appears  that  originally  learning  in 
ancestors  for  ten  generations  was  thought  necessary.  Afterwards  that  was 
forgotten  and  strictness  of  the  exclusion  of  relation  up  to  the  seventh  and 
fifth  degree  on  the  father’s  and  mother’s  side  only  was  insisted  upon.  How 
this  strict  rule  came  into  existence  has  not  yet  been  explained. 

J  *nff  ^rrfa*T  1%^  spsnsifffifa i 
tftero  ^rrr  fa*  wipsw  11 

“Brahmana,  this  girl  whom  I  have  decorated  according  to  my  ability, 
is  given  to  you  a  Brahmana  of  a  certain  gotra.  Take  her.” 

This  text  is  found  in  the  Aswalayaniya  Grihya  Karika  by  Kumarila  Bhatta. 
The  Grihya  Sutras  are  silent  as  to  the  ceremony  of  giving  away  of  the  girl. 
This  Karika  shows  that  it  was  a  necessary  ceremony  and  not  omitted  in  the 
Grihya  Sutras.  The  text,  is  also  attributed  to  Risvasringa  in  the  Madanaratna, 
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A  girl  with  whom  there  in  no  unseemly  relationship  should 
be  married.  The  relationship  such  as  could  make  the  pair  like 
father  and  mother  to  each  other  is  unseemly  relationship,  e.  g., 
the  daughter  of  the  wife’s  sister,  and  the  sister  of  the  wife  of  the 
paternal  uncle.  Some  exclude  the  mother’s  gotra. 

Aswalayana  Grihya  Parishista  p.  284.  - 

<rr»ei  ttgwitrt  1  w<nWt 

wrnftmwra  ’tfttqrt  snsr^iftrjf  witom  1 

t  n*  q  4  1 

With  their  (parents’)  permission  he  should  take  a  wife 
belonging  to  the  same  caste  and  country,  a  mature  girl*  a  virgin 
of  a  different  Gotra. 

Hiranyakeshi  Grihya  Sutra  r  p.  1  p.  S.  19  S.  2. 

3WTdtr:  rrrfv?  rr#t>n?T  1  Grf  1  ftret  wrsrti’Bt  <reT-j^«!!ir 
Tiypsrw  1  <jqrr  f^ret  1  *irVr  1 

He  should  marry  a  virgin  under  one  of  the  three  Nak- 
shatrsa.  Three  wives  are  allowed  to  a  Brahmana,  in  accordance 
with  the  order  of  castes.  Two  to  a  Rajanya,  one  to  a  Vaisya. 
One  Sudra  wife  besides,  to  all  according  to  some  teachers,  without 

Paraskara  Grihya  Sutra  1  K.  4  K.  5-10. 
qtsrt  srwtmgsngqtrwft 

I  rtpIWWffSff  1 


*  5tfa4if  *TTWn*t  W®  vtrsijt  is  the  commentary  of  ihe  ancient 
commentator  Matridalta.  Nagnika  therefore  in  ancient  times  meant  a  mature 
girl.  ■  Icis  difficult  to  helieve  that  Nagnika  meant  a  naked  girl,  having  regard 
to  the  fact  that  the  Mnbabbarata  advocates  the  marriage  of  a  nagnika  of 
sixteen  and  Manu  of  twelve. 

t  Karka  Upadhaya  an  ancient  commentator  in  his  Pnrnskam  Grihya 

"rjmisn:  rtrpii  1 

srjrtt^<mtirt  1  utctHfw  f^itfinnjrtTtrr:  y’tfrhrs:  1  *  *  « 

i  U*  sj^fsrt  I 

xtfsrrRtT  ’ifit  1  rwrq  cTr^tiTtwt*:  “rinr  *t  qdirhftt” 

T««sTitttn  r^frl  I  WParnr  <qfn'  faftT  5t  tcurt:  rwt^urtTf^fjt  I 
VTfircrra^tf%  rtfithdr  Wqfb  <THtTf54i=q  trTmfaft 

4t4ffqiMin«rmTT.S(ir  n’ofqqnut  I 
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One  should  marry  a  virgin  girl  having  Bandhu  (or  brother) 
of  equal  caste  and  different  Pravara,  younger  in  age,  nagnika  and 
excellent. 

Manava  Grihya  Sutra  1-7-8. 

tsfaT  s  s  sTfs  i 

^Ptstti  rzwrtmrrprcter  i 

msrT  wnTfl  wfsft  i 

S3?fn  fWT  W5li  ^TSSIT  ST'SWTp'IdHt  II 

■swfqjur^rr  fin;:  i 

si  swT  fesutffirt  trrrsr^rfsr  ii 

wfiist  s€lst  *TTWT^  I 

tTT^  STtlpSW  WT  ^P5Ppf  |l 

TjcTTfsw^  wrapr  sfinr#!  ' 
vtlftra  *TT^SqTSiT:  StifrT  ’5'nr*re:  11 
sraissrawr?^:  i 

jqarsff5nwt«r  ssTrs^reTpls^Tr:  11 
=?g<t  arasrerrapr  swm  snnft  fss;  t 
xrsre  ^fitTrersfflrgf:  ssssjjf!:  u 
s^sir;  ssfinsiT  SHU^TT  wctrPre  1 
ssn*WPSfcts  =1  sr^:  st^tss  ii 

fa’im  tsst?t  1 

s  ’prm  ^  w  eft  w  m  11 
'SPSi^Tiafw’ST  ^rtsfhjpnf  ^tpr  1 
'ST^tt  ^T*T  SPSTST  smStfiPS:  SSltfflrt:  II 
«rsf  g  ftciH  ^r^refis#  spit  1 
snsfai  *(cTRpf  Is  w  S^’e!^  II 
rjsi  jftfagii.*  ST  rpstr.  i 

=fi*nS5PT  fitfas^TST  'TO'.  *3  e’SPT  II 
«Tt*fT  'STciT  TOfafa  ST^Wm^  I 
s**impffl*r’s  srsnstitfafs:  ’sjtt:  « 
wftwt  sfiw  ^t  ^  1 

SPST  S?pt  TSHS^TeT^ftTO  II 

sptnsr^  wn  ^  i 

rmro:  *t  g  firsNit  §2^1:  snwss:  j 
^tsOfesi’s  ftrsrg  sfilTOf  ^tiT  rr?TS  i 
SC5T  SPttTSSW  TTWl  firfiTTO%  II  ' 
rjst  ami  SJtrtf  ST  KfTTOtSTOFfcT  I 
9STfrrsf  fsTITPTT  'mWTflffiTO:  II 
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•  wpflrf  if  fUStfq  *f%?R  I 
’j*s‘  f?  ivf?{  ire?t  ffwfwiw  11  - 
ftsifTfqtrf  qfsrr  ^srisT^stqffirifti?  1 
efreqqlf'EqwT  q€f  sqm:  11 
f3fra>em  fwffqrfr  cpcra  nssnn  ^  1 
▼mrnffirat  ctw  qpsrt  .eqjiff  nsnfqfa  11 
'qrT»fiif»fi:>!!TftTS^  iit  qf^nsifa  1 
^  =qtift  ijqrrtifra  qrfqfqrf  j 

q«f ?5fTrf  facfTSfirr  ijramigif:  fqg;  1 
cf  qpfnttf  qr%?iwif  wqn  11 
mraitf  ustm:  1 

qjsjit  ftqrt 5  q?T^  fqfsTqffqqrii  u 
nsqjfr  fwtfa  n§m  i 

iJSRT’?  ??Tiftftt  ifl-fg' tfffif  «crt  nS<T  II 

'  ??n  fMin  q^qrar  fm  naT  s%jfif:  1 
ttreifii  fq5?i^ii  fiftft  fqs^ti  Sq*:  n 
3T  qsiT  qr  qftsfWT  fqqqTqngimtfT 1 
^ffqf^if  fiiwqr  n  qfaiw  s^iii  11 
in  ^ijcfjflfif:  'wr^iRfqsiTifciTfqqT  1 
iftiPHtif  «gt  nr  sn:  irwr<ir§'ra  n 
ftfwhHiqfi-^iis  Jfffts-rter  nT:  n*n:  1 
fqqjr®  qs  qsftsn'  qrrara"  <f|ig  qrtinrrif  s 
xffiur  #infNr  qwCfft^if  1 
iWTiftsfef  fswiii  ?i<n>nraifi!.  11 
qrfitii^fisjqfTifiaT:  q;=sfT*iq  Hfiffetir:  1 
ift^fi!  nf%ff  wf  ifffNr  11  . 

qrt«r’j,?t<iiqfTif;sf:  f^raci  1 

3qr  f«reig  m  fqife:  qrtft  qf  11 
nqjqTnrga'ftt  =q  qfcrf  qq  ^  <n  ntn  1 
aiTfiraT  qrfqqTfan  fsqrOTTt'q  11 
q*2ITEtfisfqqqn5?  qSRff  <i  (111  all  1 
qqnsit  qftafifift  iRl^q  firaqTf^ift  11 
§3i?nf  qF<wi«t  fq^fl  s^rant:  1 
eft  qi«ff  fq*rqrf%«i  Sqfqt  fwrni  11 
qq  rm  ««jt  wt  f?5iTfif:t[siififT>!flii  1 
^rsqqrfaTtqw  qTfqiTq  qqfftn  11 
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wan!  I 

sg^kfisnt  fam  HgTintn^g  11 

<sm;g  ireriw:  1 

sTWifa  ^rtnrn  usfr  $?t  aw  g  11 
a  fircflaa  gnvftat  lift?  wffafesRt  11 
jftsrfsai'g  g=a^  fgsrta:  sfHFt  sfgg;  1 
g  faai^faai^w  ftgmtgg  11 
fw:  mggmT  'StreftwriT  grarjirrgT  1 
a  fg*araftggi«rr  *rg*rioiT  fayai%  11 
aTsrar  ai  gw  ar  a^araifa  tflfaetr  1 
a  ajra^aar  arass  anaj'  f%f%g  ^t^afa  11  * 
fqmwfa  gfrnrc  wtri  a-afa  sfia%  1 
a’afat  astfaa  urn  a  aft  ^ta-ajaafa  11 
laxart  aa'ft  aff  a  «§tn  wl  gpwm  1 
ag:  v®°,  r®«,  .a  a  au  a», 

nn,  <  at  <a,  <»,  cc,  c4)  xa  uii  m>  e  a 
ts®,  **,  t®*,  t®$,  ® i ,  «<'a  aa^,  aa®,  <  at 
c°,  ct,_<tk,  *  at  *»*,  us  m,  xaa,  <at  gy, 

8<,  »a  *.  at  ts®,  <  at  a,  i  at  ?8C  1  , 

(A  student)  who  has  studied  in  due  order  thethre  Vedas 
or  two  or  even  one  only  without  breaking  the  (rules  of  continence 
of)  studentshipshall  enter  the  order  of  householders. 

Having  bathed  with  the  permission  of  his  teacher  and 
performed  according  to  the  rule  the  Samabartana  (the  rite  on 
returning  home),  a  twice  born  man  shall  marry  a  wife  of  equal 
(f.  e.  twice  born)  caste  who  is  endowed  with  auspicious  (bodiiy) 

A  (damsel)  who  is  neither  a  Sapinda  of  the  mother  nor 
belongs  to  the  same  family  (gotra)  on  the  father’s  side  is  recom¬ 
mended  to  twice  born  men  for  wedlock  and  conjugal  union. 


*  ai^T*}fnxT5fgt  1 

grfg#)  fagfw  11 

Mann  died  in  the  Parijata. 

t  Kulluka,  Narayana  and  Raghavananda  arc  of  opinion  that  Asagolrn 
refers  also  to  mother,  excluding  girls  of  the  mother’s  gotra.  Medhatithi 
Kulluka,  and  Narayana  are  of  opinion  that  the  word  Asapinda  should  be 

texls^of 'Gobliha^nd^tnher^Grfhya1  Sutras.  Gobhila"s  tSrt  fevely  charTi" runs 
as  follows  strefftnig  grgwfn’SI'T  There  is  no  ^  here  for  the  exercise  of 
the  ingenuity  of  the  commentators.  Sjtif 


MARRIAGE. 


625 


He  who  lias  approached  the  daughter  of  his  father’s  sister, 
(who  is  almost  equal  to  a  sister),  or  the  daughter  of  his  mother’s 
sister  owhe  daughter  of  his  mother’s  brother,  shall  perform  a 
lunar  penance. 

A  wise  man  should  not  take  as  wife  any  of  these  three  ; 
they  must  not  be  wedded  because  they  are  (Spainda)  relative,  he 
who  marries  (one  of  them)  sinks  Jaw.  '  ~ 

They  (the  marriage  rites)' are  the  rite  of  Brahman  (Brahma), 
that  of  the  gods  (Daiva),  that  of  the  Rishis  (Arsha),  that  of 
Prao-apali  (Pra^apatya)  that  of  the  Asufas  (Asura),.  that  of  the 
Gaudiiarvas  (Gandharva),  that  of  the  Rakshasas  (Rakshasa),  and 
that  of  the  Pisa&ts  (Paisa/5a). 

The  sages  state  that  the  first  four  are  approved  (in  the  case) 
of  a  Brahmana,  one  the  RakshaS'afrite  in  the  case)  Of'  Kshatriaya, 
and  the  Asura  (marriage  in  that)  of  a  Vaisya  and  of  a  sudra. 

But  in  these  (institutes  of  the  sacred  law)  three  of  the  five 
(last)  are  declared  to  be  lawful  and  two  unlawful  :  the  Paisada 
and  the  Asura  (rites)  must  never  be  used. 

For  Kshatriyas  those  before-mentioned  two  rites,  the  Gan¬ 
dharva  and  the  Rakshasa,  whether  separate  or  mixed  are  permitted, 
by  the  sacred  tradition. 

The  gift  of  a  daughter,  after  decking  her  (with  costly 
garments)  and  honouring  (her  by  presents  of  jewels),  to  a  man 
learned  in  the  Veda  and  of  good  conduct,  whom  the  father  him¬ 
self  invites,  is  palled.  thc_Brahma_jite. 

The  gift  of  a  daughter  who  has  been  decked  with  ornaments) 
to  a  priest  who  duly  officiates  at  sacrifice,  during  the  course  of 
its  performance,  they  call  the  (Daiva)  rite. 

When  (the  father)  gives  away  his  daughter  according  to  the 
rule  after  receiving  from  the  bridegroom,  for  (the  fulfilment  of)  the 
sacred  law  a  cow  and  a  bull  or  two  pairs,  that  is  named  the 
Arsha  rite.  . 

The  gift  of  a  daughter  (by  her  father)  arter  he  has  addressed 
(the  couple)  with  the  text,  "may  both  of  you  perform  together 
your  duties,”  and  has  shown  honour  (to  the  bridegroom  j:is  called 
in  the  Smriti  the  Prk^apatya  rite. 

When  (the  bridegroom)  receives  a  maiden,  after  haying  given 
as  much  wealth  as  he  can  afford,  to  the  kinsmen  and  to  the  bride 
herselFaccording  to  his  own  will,  that  is  called  the  Ashura  rite. 

The  voluntary,  union,  of  a  maiden  and  her  lover  one  must 
know  Lo  be  the  Gandharva  rite,  which  spring  from  desire  and  has 
sexual  intercourse  for  its  purpose. 

The  forcible  abduction  of  a  maiden  from  her  home,  while  she  ; 
cries  out  and  weeps,  after  (her  kinsmen)  have  been  slain  or  wound-  ' 
ed  an#  (their  houses)  broken  open,  is  called  the  Rakshasa  rite. 

When  (a  man)  by  stealth  seduces  a  girl  who  is  sleeping, 
intoxicated,  or  disordered  in  intellect,  that  is  the  eighth,  lire  most 
base  and  sinful  rite  of  the  Pisafas. 

E#  a  Sudra  ougliL  not  to  take  a  nuptial  fee  when  he  gives 
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away  his  daughter ;  (or  tie  who  lakes  a  fee  sells  his  daghter  cover¬ 
ing  (the  transaction  by  another  name). 

A  man  aged  thirty  years,  shall  marry  a  maiden  of  twelve 
who  pleases  him,  or  a  man  of  twenty  four  a  girl  eight  years  of 
age ;  if  (the  performance  of)  his  duties  would  (otherwise)  be 
impeded,  (he  must  marry)  sooner. 

To  a  distinguished,  handsome  suitor  (of!  equal  (caste)  should 
(a  father)  give  his  daughter  in  accordance  with  the  prescribed  rule, 
though  she  have  not  attained  (the  proper  age.) 

But  the  maiden  though  she  had  attained  puberty  should 
rather  stop  in  the  father’s  house  until  death  than  that  he  should 
ever  give  her  to  a  man  destitute  of  good  qualities. 

Him  to  whom  her  father  may  give  her,  or  her  brother  with 
the  father’s  permisson,  she  shall  obey  as  long  as  he  lives,  and 
when  he  is  dead,  she  must  not  insult  (his  memory.) 

For  the  sake  of  procuring  good  fortune  to  (brides)  the 
recitation  of  benedictory  texts  (svastyayana)  and  the  sacrifices  to 
the  Lord  of  creatures  (Prajapati)  are  used  at  weddings ;  (but)  the 
betrothal  (by  the  fathet  or  guardian)  is  the  cause  of  (the  hus¬ 
band’s)  dominion  (over  his  wife). 

Once  is  the  partition  (of  the  inheritance)  made,  (once  is)  a 
maiden  given  in  marriage,  and  once  does  a  man  say,  ‘  I  will  give’: 
each  of  those  three  acts  (is  done)  only  once. 

If  the  (future)  hasband  of  a  maiden  dies  after  troth  verbally 
plighted,  her  brother-in-law  shall  wed  her  according  to  the  follow- 

If  a  woman  abandoned  by  her  husband,  or  a  widow,  of  her 
own  accord  contracts  a  second  marriage  and  bears  (a  son)  he  is 
called  the  son  of  a  remarried  woman  (Paunarbhava). 

If  she  be  (still)  a  virgin,  or  one  who  returned  (to  her  first 
husband)  after  leaving  him  she  is  worthy  to  again  perform  with 
her  second  (or  first  deserted)  husband  the  (nuptial)  ceremony. 

Though  (a  man)  may  have  accepted  a  damsel  in  due  form, 
he  may  abandon  (her  if  she  be)  blemished,  or  deflowered  and 
(if  she  have  been)  given  with  fraud. 

If  the  husband  went  abroad  for  some  sacred  dt»ty  she  must 
wait  for  him  eight  years,  if  he  went  to  acquire  learning  or  fame 
six  years,  if  he  went  out  of  lustful  desire,  three  years. 

She  who  shows  aversion  towards  a  mad  or  outcast  (husband), 
a  eunuch,  one  destitute  of  seed,  or  one  afflicted  with  such 
diseases  .as  are  the  result  of  crimes,  shall  neither  be  cast  off  nor 
be  deprived  of  her  property. 

The  nuptial  texts  are  applied  solely  to  virgins,  (and)  nowhere 
among  men,  to  females  who  have  lost  their  virginity,  for  such 
(females)  are  excluded  from  religious  ceremonies. 

The  nuptial  texts  are  a  certain  proof  (that  a  maiden  has  been 
made  a  lawful)  wife  ;  but  the  learned  should  know  that  they  (and 
the  marriage  ceremony)  are  complete  with  the  seventh  step  ( of 
the  bride  around  the  sacred  fire.) 


MARRIAGE. 


62‘ 


She  who  drinks  spirituous  liquor,  is  of  bad  conduct, 
rebellious,  diseased,  mischievous  or  wasteful  may. at  any  time  be 
superseded  (by  another  wife.) 

A  barren  wife  may  be  superseded  in  the  eighth  year,  she 
whose  Children  all  die,  in  the  tenth,  she  who  leaves  only 
daughters  in  the  eleventh  but  she  who  is  quarrelsome,  without 

The  husband  receives  his  wife  from  the  gods,  (he  does  not 
wed  her)  according  to  his  own  will ;  doing  what  is  agreeable  to  the 
gods,  he  must  always  support  her  (while  she  is)  faithful. 

A  twice-born  man,  versed  in  the  sacred  law,  shall  burn  a 
wife  of  equal  caste  who  conducts  herself  thus  and  dies  before 
him,  with  (the  sacred  fires  used  for)  the  Agnihotra,  and  with  the 
sacrificial  implements. 

Having  thus,  at  the  funeral,  given  the  sacred  fires  to  his  wife' 
who  dies  before  him,  he  may  marry  again,  and  again  kindle  (the 

.  At  her  pleasure  let  her  emaciate  her  body  by  (living  on)  pure 
flowers,  roots,  and  fruit ;  i>ut  she  must  not’  even  mention  the  name 
of  another  man  after  her  husband  has  died. 

Nor  is  a  second  husband  anywhere  prescribed  for  virtuous 
women. 

In  the  sacred  texts  which  refer  to  marriage  the  appointment 
of  widows,  is  nowhere  mentioned,  nor  is  remarriage  of  widows 
prescribed. 

The  Brahmins  say,  the  wife  is  declared  te  be  one  with  the 
husband.'*' 

Neither  by  sale  nor  by  repudiation  is  a  wife  released  from 
her  husband. 

Bj'  a  girl,  bv  a  young  woman,  or  even  by  an  aged  one 
nothing  must  be  done  independently,  even  in  her  own  house. 

Her  father  protects  (her)  in  childhood,  her  husband  protects 
her  in  youth  and  her  sons  protect  her  in  old  age  ;  a  woman  is 
never  fit  for  independence. 

When  her  lord  is  dead  a  woman  must  be  subject  to  her  soils  ; 
a  woman  must  never  be  independent.! 

ManuII  2,  4,  5  NI  171-172  III  21,  24-34  IX  98,  94,  88-89  V 
151,  152,  IX  47  IX  175,  1 76,  76,  79  VIII  226,  227  IX 
80,  81,  95  V  167,  168,  157,  r62  IX  45.  46  V  147.  IX. 
3-  V.  148. _  ___  ’ 


rw  WT*WTWTiimm  w  rrttrm  mnarit  *rwffc. 
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wr«fT  ft5??!?5?  rjftT  rftfttfft  i 

«t*T*TT®T  n^ftftitr?  rjawmftawwft  ^Iftm  T3*tH  11 

u^m:  h«wt 

wwwwft  *t?  jrtftM  wi  11 

>fft»T:  «  *  ?-*,  i*i u  *  ft 

A  householder  shall  take  a  wife  (of )  equal  (caste)  who 
has  not  belonged  to  another  man  and  is  younger  (than  himself  ). 
A  marriage  (may  be  contracted)  between  persons  who  have  not 
the  same  Pravaras.  (And)  who  are  not  related  within  six  degrees 
on  the  father’s  side.  Or  on  the  side  of  the  begetter.  (Nor) 
within  four  degrees  on  the  mother’s  side. 

The  four  rites  (i.e.,  Brahma,  Prajapatya,  Arsha  and  Daiva) 
are  lawful,  some  say  the  first  six  (i.e.,  the  above  four  and  the 
Gandbarva  and  the  Asura). 

A  wife  must  wait  for  six  years  if  her  husband  has  disappeared. 

Gautama  Ch.  4.  S.  1-5,  14-15.  Ch.  j8.  S.  15. 

W  travel  I  * 

tfrft  1 

ftrt  ertr  'srrai:  vwi:  ’jft:  rjft:  t?urs[ 

«*f*r.  11 

tjft^Trra^tirat  ^  ?ft:  11 

tpnft  73  tpr  1 

Sift  rpret  1 

11 

UU?  W STTn erf  WlWlt  S’Urt  I 

^trawft  wt«it  mnwiftuTrt  1 

^r*ft^r»nfw:  1 

31!UP<sfftft«T»ft  I 

w’N  1  ■-*  1 

**rru«!(*i :  * 

He  shall  not  give  his  daughter  to  a  man  belonging  to  the 
same  (Gotra). 

Nor  to  one  related  on  the  mother’s  (or  father’s)  side. 

The  first  three  amongst  these  marriage  rites  (Brahma,  Arsha, 
Daiva,  Gandharva,  Asura,  Rakshasa  )  are  considered  praise¬ 
worthy. 

(Sons  begotten  on)  a  woman  of  equal  caste  and  married 
according  to  Shastras  (are  sons). 

*  WTW  fits  trerr 

TOTgfnrpij  wrsisfitW'ttft  i  mfftrrtnfti  ^nq*5W't5wt  1 


MARRIAGE. 


629 

If  a  man  approaches  a  woman  who  had  been  married  before 
or  was  not  legally  married  to  him  or  belongs  to  a  different  caste, 
they  both  commit  sin.  The  son  born  is  also  sinful. 

Transgression  of  the  law  and  violence  are  found  amongst 
the  ancient  (sages). 

A  man  of  later  times  who  seeing  their  (deeds;  follows  them 

fails. 

If  he  has  a  wife  who  (is  willing  and  able;  to  perform  (her 
share  of )  the  religions  duties  and  who  bears  sons,  he  shall  not 
take  a  second, 

If  a  wife  is  deficient  in  one  of  these  two  (qualities)  he  shall 
take  another  (but),  before  he  kindless  the  fires  (of  the  Agnihotra). 

For  a  wife  who  assists  at  the  kindling  of  the  fires,,  becomes 
connected  with  those  religious  rites  of  which  that  (fire  kindling) 
forms  a  part. 

No  division  takes  place  between  husband  and  wife  ;  for  from 
time  of  marriage  they  are  united  in  religious  ceremonies.  Like¬ 
wise  as  regards  the  Tewards  for  works  by  which  spiritual  merit  is 
acquired  and  the  acqui^ion  of  property. 

*  Apastamba2P  5P  11K  15,  16  2P  5P  12K  3,  2P  6P  13K 
1,  4,  s,  8,  10,  2P  5P  11K  12-14,  2P  f>P  14K  16-17. 
'tftjr.ct  a«R3?ff  tjptntsri  I 

^t*t*t  tjfaraf  <RtwiTOtjfTOr  spftsrePta  11 
’rclfaff  1 

traw?t  streTss '  ■mstr.  fastsrastT  11 

fasti  fasnvrfl  ®ftm  ststT  1 

^rwErnr?:  tp%*tTvt  ttatfiw.  itxtuKt  11 
^aiuif?lsfST  4\wtr  1 

^Titstfa  ’sVsr  ty^'r^P  sti  € ^rcsrsr  1 
^ctT  4t  tssthN  5«tw:  d«;fn  i=t:  1 
’arsTt  tjwttfawl  s’af  stfafafaurnfa^fa  1 
susisr  ^lw^stntvnrafl  vtxfa  fatur:  11 

sn’5t,re*j:*i  t,  u. ;  es — ^s,  ■  $«.  «« 

•  He  who  has  not  lost  his  Brahmacharya  (chastity)  let  .him 
marry  a  girl  of  (good)  parts,  who  has  not  been  accepted  or  en- 
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Onre  is  a  maiden  given  :  (he  who)  takes  her  after  giving  is 
liable  to  be  punished  like  a  thief.  If  a  bridegroom  better  than 
the  previous  one  comes,  even  the  given,  (maiden)  may  be  taken 

She  who  is  again  married  whether  she  be  uninjured  or  injur¬ 
ed  (by  connection),  is  a  Punarbhu. 

(He  who)  abandons  an  obedient,  attentive  son-bearing  and 
sweet-speaking  wife,  should  be  compelled  (by  the  King)  to  give 
her  a  third  of  his  property.  If  poor,  he  should  (be  ordered  to) 
maintain  her. 

Yajnavalkya  1  Ch.  52,  53,  63,  65,  67,  76. 

w  r«f)wfr  1 

53w?r  rru  5t*fhrn  <T*nr5m  n 

No  body  should  delive  rany  property  to  women,  slaves  or 
minors.  If  any  such  is  paid,"  it  cannot  be  recovered. 

Text  of  Yajnavalkya  cited  in  the  Ratnakara. 

nr%:  fiBr^nr:  11 

ctfrtfvrad  BW! 

BTpira%w*pj  msi  i 

irnsBr^f^tjfsivrt  n-pwi  ^  riftnl? 

wftr:  wmt  rrfn:  Pain:  1 

^TvnrTtTri  twist  w«i:  fn^vnart:  1 
’sPisraT:  w)ar.  $j:  wgimiwi  11 
Fbut  gsim  bt-bt  TrcirngniL  Pig: 
fqfrmft  rngvfg  Tigran  ai^aiinm  11 
nraimmit  writ  uauft  wf)  1 
mguntarfawirat  gsi:  ansr  wtw:  11 
gj'ggpTfert  Tpinwr«irre,JWUvtT  1 
WiarilWTBT  T  BTansfal:  BaftfWT:  II 
Bfet:  aOfr  cjnrra'miuwnT:  1 

^rsrra^t'ftsT  ut  fwsffrT  vn^rnifirar  i  . 
gwf«:  urfwfrwaTT  fwpj:  ^iwpsr>ig  11 
w€tpt  wfsra  w)tT  iM  wi  1 
BWiBgg  grfhfft  nfnwi  fkulat  ;; 
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>rftm  1 . 

vnjjtt  5  ^tfc  TCfts^j  ^mraba  11  '  " 

ftmWw’sTHt  #®mon5iflWciT:  1 
<wrsg  w’srsanrt  iraraT:  fgsmr:  1 
ssraiTW  ^Tswsj’asfts^TOtr:^ » 

*<w?AT^?r?ftfsraT  ^fw  1 

^Wl  Tfr^iT  «fifiR.*T^fb  11 

5swf¥  ffstmrw  1 

«j5P[  vir^msr^ucgA  wsjt  ?«§5i  tnrer  n  ^r?; 

When  a  woman  and  a  man  are  to  unite  (as  wife  and 
husband)  the  choice  of  the  bride  must  take  place  first  of  all. 
The  choice  .  of  the  bride  is  succeeded  by  the  (ceremony  ofl 
joining  the  bride  and  bridegroom’s  hands.  Thus  the  ceremony 
(of  marriage)  is  two  fold. 

Of  these  two  par*  (of  the  marriage  ceremony)  the  choice 
of  the  bride  is  declared  to  lose  its  binding  force,  when  a  blemish 
is  (subsequently)  discovered  (in  either  of  the  two  parties).  The 
Mantra  (prayer)  which  is  recited  during  the  ceremony  of  join¬ 
ing  the  bride  .  and  the  bridegroom’s  hands  is  the  permanent 
token  of  matrimony.'* 

When  a  Brahman,  Kshatriya,  Vaisya  or  Sudra  takes  a 
wife,  it  is  best  for  him  to  take  her  out  of  his  own  caste;  and 
so  is. a  member  of  her  own  caste  the  husband  for  a  Woman. 

Sagotras  and  Samanpravaras  are  ineligible  for  marriage 
up  to  the  fifth  and  seventh  degrees  of  relationship  respect  ively 
on  the  father’s  and  the  mother’s  side. 

Let  a  maiden  be  given  in  marriage  by  her  father  himself 
or  by  her  brother  with  the  father’s  authority  or  by  her  paternal 
grandfather,  or  by  her  maternal  .uncle  or  by  her  agnates  or 
cognates. 

In  default  of  these  by  the  mother,  in  case  she  is  competent 
(to  act  as  guardian) ;  if  she  be  wanting  in  competence,  the 
distant  connections  shall  give  a  maiden  in  marriage. 

Affliction  with  a  chronic  or  hateful  disease,  deformity,  the 


SlfatjtofT  I 
VT*!:  Rafts’  I 

«r4Hf*Mw  ffr vti  vxwr€t«p?srHt't;  11 

wr  1 

hat  f«n?T  a  farm  f-r?fs:  ue  11 
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loss  of  her  virginity,  and  proved  intercourse  with  man  ;  these 
arc  declared  to  be  the  faults  of  a  maiden. 

Madness,  loss  of  caste,  impolency,  misery,  being  forsaken  by 
his  relatives  and  the  two  first  faults  of  a  maiden  (in  the  above 
text;  :  these  are  the  faults  of  a  suitor. 

When  a  faultless  maiden  has  been  married  to  a  man  who 
has  fault  unknown  (before  his  marriage)  and  does  not  repair  to 
another  man  (after  discovering  it)  she  shall  be  enjoined  to  do 
so  by  her  relations.  If  she  has  no  relations  living,  she  shall  go 
(to  live  with  another  man)  of  her  own  accord. 

When  her  husband  is  lost  or  dead,  when  he  has  become 
a  religious  ascetic,  when  he  is  impotent  or  when  he  has  been 
expelled  from  caste,  these  are  the  five  cases  of  legal  necessity 
in  which  a  woman  may  be  justified  in  taking  another  husband. 

Eight  years  shall  a  Brahman  woman  wait  for  the  return  of 
her  absent  husband  ;  or  four  years,  is-  she  has  no  issue  :  after 
that  she  may  betake  herself io  another  man: 

Eight  nuptial  rites  have  been  ordained.  Of  these  the  (first.) 
four  beginning  with  the  Brahma  form,  ar^  declared  to  be  lawful, 
the  Gandharva  from  is  common  (to  all  castes) :  the  three  forms 
which  come  after  are  unlawful. 

A  maiden  not  deflowered  but  disgraced  by  the  act  of  join¬ 
ing  the  bride  and  the  bridegroom’s  hands  is  declared  to  be  the 
first  Punarbhu.  She  is  required  to  have  the  marriage  cerSmony 
performed  once  more  (when  she  is  married  for  the  second  time). 

If  a  man  leaves  a  wife  who  is  obedient,  pleasant  sfloken, 
skilful,  virtuous  and  mother  of  male  issue>  (and  marries  another) 
the  king  shall  make  him  mindful  of  his  duty  by  (inflicting) 
severe  punishment  (on  him).* 

Narada  12  Ch.  2-4,  7  20-21,  36,  37,  96,  97,  198,  38',  44,  46,  95. 
c*f  straw  wi-jsiiw  'tract  vracrafc  j 
file:  cfaret  1  ?  tsgc  tjafiT  esc  11 
mci?  Herr:  iwt  irafe  1  ^i*jct»n^[am4»rr:  1 
a  safari  w  «naT  f^tr  1 

raBTOt  t^vrra  gwra  fowtraretrara  11 
fccT'CT  1  ttUcTcracrfl  wt:  1  trraraffsfa  csratraut  1 
firaT  firarafl  crawrct  aramff  ararcSr  ^wrt 

vrsftw:  cl  11 

*  The  following  texts  of  Narada  are  cited,  the  first  in  the  Nirnaya  Sindhu 

BSTfecnfa  cr  c*rr  ^ramrasrar  1 
ja:  acsTTCffa  w  ararr  asa  ar  11 
ttfatra  fj  a:  ect  tiff  fsnwiT  asm  1 
aafafira  tfiCTS?  tratma  || 
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’ram  ^5:  1 

nmVf  ^mra  attftrfirsfa'm;  .11 
fmqi:  '«r  va,  ?-st  ;  u  w  ?-r,  v«,  x°,  \s,  y«, 

Vb  *!c,  3<,  u  ’r  S  u  1  U  1* 

Now  a  Brahman  may  take  four  wives  in  the  direct  order  of 
the  low  castes.  A  Kshatriya  three.  A  Vaisya  two.  A  Sudra 
one  only.  On  women  equal  in  caste  (to  their  husbands)  sons 
are  begotten  who  are  equal  in  caste  (to  their  father).  On 
women  of  lower  castes  than  their  husbands  sons  are  begotten, 
who  follow  the  caste  of  their  mothers. 

No  one'  should  marry  a  woman  belonging  to  the  same 
gotra  or  descended  from  the  same  Rishi  ancestors  or  from  the 
same  Pravaras.  Nor  (should  he  mari‘y)‘one  descended  from  his 
maternal  ancestor  within  the  fifth  or  from  his  paternal  ancestors 
within  .the  seventh  degree. 

There  are  eight  forms  of  marriage.  Among  those  (eight 
forms  of  marriage)  the  four  first  are  lawful.  And  so  is  the 
Gandharva  form  for  a  Kshatriya. 

A  father,  a  paternal  grandfather,  a  brother,  a  kinsman,  a 
maternal  grandfather  and  the  mother  (are  the  persons)  by  whom 
a  girl  .may  be  given  in  marriage.' 

On  failure  of  the  preceding  one  (it  devolves  upon)  the  next 
in  order  (to. give,  her  in  marriage;  in  case  he  is  able. 

A  damsel  whose  menses  begin  to  appear  (while  she  is  living) 
at  her  father’s  house  before  she  has  been  married  to  a  man  has 
to  be  considered  as  a  degraded  woman), by  taking  her  (without 
the  consent  of  her  kinsmen)  a  man  commits  no  wrong.. 

She  who,  being  still  a  virgin  is  married  for  the  second  time 
(with  marriage  rites)  is  called  Punarbhu. 

(All  members  of  mixed  castes)  should  have  intercourse  (of 
marriage  and  the  like)  withmembers  of  equal  (or  same)  caste. 

Vishnu  Ch.  24  V, -4  Ch.  16  Vv  2  Ch.  24  V  9,  ro,  17,  27  • 
28,  38,  39  Ch.  1 6,  V,  1 3. 

■swr  1  fret  ^  sms<!ra  1 

1  ’renfq  tre  JTtrrff  raaspSrjJtcfir  crmrsresira  i  qmtmfr 
1*7  sjjrrare  1  f%  aw  5551  wafsr  1  TOarfa 

sIW  Tirtt  ^  wt  finftsnr'  1 

Rrai  =?ret  rtf  n 

*  'aftr  fRtip? a  w^TKfr  1 

’t*raTf*ro!s  sgsmara  11 

aft  Ttstr  wfvir  11 
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miftt  gggafltT5=i#?f  m^tftm  faggr*  I* 

4SITW  ft  TTintl  5r<JT  *1^  5ft  5  gtgltfl  I 
m55?  ftft f5^'5T  55Tm<n  55  5  m  II 
fmmm  ffftrfa  5?n»rfiTft5ff  5  i 
mft?mT5lft:  gtnfctirsimfn  wt  I 
tfftgffg  ftftm  -jsi:  g’strmfft  n 
4T5T5g:  (,  \0— \$,  ?  ff  u  *  4t  *,  *5 

I*  ?3f  S..  **  ft,  ft  I 

(There  are)  eight  marriage  rites. 

Among  these  the  four  first  are  (lawful)  for  a  Brahman 
Among  the  (four)  later  (named  rites)  each  succeeding  one  is 
more  sinful  (than  the  preceding  ones.)  Among  these  the  sixth 
and  seventh  agree  with  the  law  of  the"  Kshatriyas.  The  fifth 
and  eighth  are  lawful  for  Vaisyas  and  Sudras'.For  Vaisyas  and 
are  Sudras  not  particular  about  their  wives.  Because  they  are 
allowed  (to  subsisc.by  such  low  occupations  as;  husbandry  and 
service.  Some  recommend  the  Gandharva  rite  for  all  (castes), 
because  it  is  based  on  (mutual)  affection. 

(Now  they  quote  also  the  (the  following  verses)  :  It  is 
declared  that  a -female  who  has  been  purchased  for  money  is  not 
a  wife.  She  cannot  (assist)  at  sacrifices  offered  to  the  gods  or 
the  manes.  Kasyapa  has  stated  that  she  is  a  slave. 

If  he  unintentionally  marry  a  female  who  belongs  to  his  own- 
family  (Gotra)  he  shall  support  her  (treating  her)  like  his  mother. 

If  a  damsel  has  been  abducted  by  force  and  has  not  been 
wedded  with  sacred  taxts,  she  may  lawfully  be  given  to  another 
man  ;  she  is  even  like  s  maiden. 

If,  after  a  damsel  has  been  given  away,  or  even  after  (the- 
nuptial  sacrifices)  have  been  offered,  the  husband  dies,  she  who 
(thus)  has  left  (her  father’s  house)  and  has  returned,  may  be 
again  wedded  according  to  the  rule  applicable  to  second  wedd¬ 
ings,  (Paunarbhaba)  provided  the  marriage  had  not  been  consum- 

Baudhayana  i  P  ii  A  w  K  i,  10-16  r  P  ii  A  21  K.  2.  2  P 
1  A  1  K.  37,  4  P  1  A  S  15,  16. 


*  After  this  Haradfttta  in  the  Ujjvala  places  the  following  : 

milm  jisit  '^FSTtpig’jftsjrt  1  nff  hftftftft  =1  aistw  1  m 
m^rnt  gfjpfftiT  1  wf  «r  ^«tft,  wag  'Sift  ft'srtft  i  *55  gftqft 
wturmreift  tmwro  gr4«t*(  i  mg  aft  ft 

W  Sift  ft=rr*ft  II  From  this  i(:  appears  that  thechild  of  a  Sagotrn 
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"HS«Tl  ’ppm-rarci:  ^n?T  •sra»iTstri>r5nrw4’re«iiit 

WTm' t  ft=€rl  I  rp3»ff  JUHWWWt;  XJ!PRf  fqHqajwi:  11* 
qqrsmfirfixwffif  1 

fir#  STsmt  wi^t  m  ?  ttstw  qrx  tatra?#:  i 

■  ifrrra:  1  irefr urgqrf  fii  n 

^(Wmi  a  erenxt  fixrexirret  itfg  1 
sra  iptrfipffin'  «tm  firgre  «r  11 
wrafir  urer  afsrrr  xpwsfg  a .^remr  1 
’fajnt  fafiraCar  treT  afarr  gug  xxx  u 
arftrait  am  xpsitoxit 1 
^rraspgg#fif:  wra  xi<itiH*t#flfi!  11 

(  in  nrhrrc  nrni^iT^qTJa :  aftai  w  a^simfit  sx 

j  SWBifti  -nraraifir  txxvnxkgmgstnsf  txfii  firet  uif 

[  ax  ux  irexj'^fii  t 

!  aa  ax?t#  ira  TxmxcxTSf^rrtXT  axaTfr  '*  *  *  am  srs '  wuxqapxr 
■  raafTaxmtaiart  xna:  xt^xt  a-rtara  11  a  xi^jgrfta  faaux#  rxrexfixif)  wxxx 
:  afire:  »=  **  \,  3,  ?  ^  ^s,  ^c,  ^  *r  ^  «8j 

x.«,  ao,  -as  -ae  1 

(A  student  who  desires  to  become)  a  house-holder  shall 
bathe,  free  from  anger  and  elation  with  the  permission  of  his 
teacher,  and  take  for  a  wife  a  young  female  of  his  own  caste, 
■who  does  neither  belong  to  the  same  Gotra  nor  has  the  same 
Pravara  who  has  not  had  intercourse  (with  another  man). 

Who  is  not  related  within  four  degrees  on  the  mother's  side, 
nor  within  six  degrees  on  the  fathers  side. 

Let  him  kindle  the  nuptial  fire. 

Three  wives  are  (permitted)  to  a  Brahman  according  to  the 
order  of  castes  two  a  Kshalriya,  one  to  a  Vaisya  and  to  Sudra. 

There  are  six  marriage  rites. 

( Vis.)  that  of  Brahmans  (Brahma),  that  of  the  gods  (Daiva), 
that  of  the  Rishis  (Arsha)  that  of  the  Gandharvas  (Gandharva), 
that  of  the  Kshatrivas  (Kshatra)  and  that  of  men  (Manusha). 

If  the  betrothed  of  a  maiden  die,  after  she  has  been  promis- 


*  Krishna  Pandit  the  commentator  Vasista  on  this  says  :—  JTreW# 

»TTarere€w:r:  nrnTiTTwr  fimxfir  xtrerre  »r>sa»tT%  nwxffirt  fhaV^wj: 
fqxxreirei  fimnFmfi?  xm’jreiwimfir  nx  x-rret  mgrig  1  re3?  wt 

XtXXXtX$$3lX<tX  I  This  shows  drat  Bandhu  does  not  mean  the  technical 
Bandhu  and  also  that  the  method  of  calculation  adopted  by  me  is  correct. 
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ed  to  him  verbally,  and  by  (a  libation  of)  water,  but  before  she 
was  married  with  (the  recitation  of)  sacred  texts,  she  belongs  to 
her  father  alone. 

If  a  damsel  has  been  abducted  by  force  snd  not  been  wedd¬ 
ed  with  sacred  texts,  she  may  lawfully  be  given  to  another  man  ; 
she  is  even  like  a  maiden. 

If  a  damsel,  at  the  death  of  her  husband,  had  been  merely 
wedded  by  (the  recitation  of)  sacred  texts  and  if  the  marriage 
had  not  been  consumma(ed  she  may  be  married  again. 

She  is  called  remarried  (Punarbhu)  who  leaving  the  husband 
of  her  youth  and  having  lived  wilh  others  re-enters  his  family. 

And  she  also  is  called  Punarbhua  who  leaving  an  impotent, 
outcast  or  mad  husband  or  after  the  death  of  her  husband  takes 
another  lord. 

In  this  manner  a  wife  o(  the  Brahmana  caste  who  has  issue 
(shall  wait)  five  years,  and  one  has  no  issue,  four  years  :  * 

After  that  among  these  who  are  united  (with  her  husband:  in 
interest,  or  by  birth,  or  by  the  funerai  cake,  or  by  libations  of 
water,  or  by  descent  from  the  same  family1,  each  earlier  named 
person  is  more  venerable  than  the  following  ones  ;  but  while  a 
member  of  her  family  is  living,  she  shall  not  go  to  a  stranger. 

Vasista  Ch.  8.  S.  1,2,3,  Ch.  1,  S.  21,  28-29. 

Ch.  17,  S.  72-74.  19,  20,  78,  79. 

frasSWrftvns  T<3Tf%  <rfet<rer  ^  1 
wnft  Ctfinrt  ts'CTfvsTw  1 
Ttrwffr  TTrl  *pflctT?T  cfeirR  I 

ryn-4'1  iL  Td  I 

A  damsel  betrothed  to  one  devoid  of  character  and  good 
family,  or  affected  by  impotency,  'blindness)  and  the  like,  and  an 
outcast  or  an  epileptic  or  an  infidel  or  (incurably)  diseased  or  to 
one  who  is  an  ascetic  or  married  to  a  sagotra,  should  be  taken 
away  from  him  (and  married  to  another.) 

Vasista  cited  by  Madhava  and  other  commentators. 

qTfiUTfftm  jyJrTT  II 

VUTF  ruff  cf^^Tld  M*T  rtT  Van  II 

rf  "ffit  w^*Trf*r  1 

The  marriage  mantras  deprive  the  girl  of  the  father’s  gotras 
By  the  mantra  of  the  Chaturthi  homa,  the  wife  is  united  with  the 
wife’  by  the  skin,  flesh,  heart  and  organs  and  by  it  becomes  ol 
his  gotra. 

Vrihaspnti  cited  in  the  Parijata  and  Chandrakant  Tarka- 
lankara  in  his  commentary  on  the  Gobhila  Sutra. 
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fSorrsi  Trgrem:  1  j 

TOi^eWt  fsnfRra  11  .  | 

In  Gandharva,  Asura,  Paisacha  and  Raksbasha  forms,  the 
marriage  takes  first  and  then  homa  is  afterward  performed.*  / 
Baunaka  Grihya  Parisista  cited  by  Madhava 

and  Sarvajnanarayana. 
<T3*fT<rn:  tjHfarrercfiJjrTffEt: 

tfw  ftsm  *n  ' 

A  girl  of  a  different  Pravara  should  be  married,  (and  one) 
who  is  beyond  five-degrees  on  the  mother’s  side  or  seven  degrees 
on  the  father’s  side  or  three  degrees  on  the  mother’s  side  and 
live  degrees  on  the  father’s. t 

Paithinasi  cited  in  the  Mitakshara  and  other  commentaries. 
^n^fqcr^KWT  --sueimnerptTren:  ^=rr  n«tfwt  1  ^rprwT^trr 
»ffW  I  fantun:  «S|T  itTcpsflW'fft  WW 
Wlfa^tfTpf  I  •  ’SptfSJT  SRFtanft^TT  w:  [ 

Damsels  related  with  mother  or  father  up  to  the  seventh 
degree  are  ineligible  for  marriage  ;  others  say  up  to  the  fifth 
degree.  The  wives  of  the  father  are  all  mothers.  Their  brothers 
are  ali  uncle  and  their  daughters  sisters.  Their  children  are 
nephews  or  nieces.  (If-they.  hot  so  considered  and  marraiges  take 
place),  there  will  be  mixed  races. 

Snmanta  cited  in  the  Parijata  and  by  Raghunandana. 
*RW*fT  *(T  ff  W!  1 

wr  fwm  fVsirafat  fffirlHprtfetr  ^  <ir  11 

■  1 

.  A  damsel  who. is  unconnected  by  piiidct  or  water  oblations, 
is  eligible  for  marriage  by  the  twice  born  and  also  she  who  is 

Vriiiat  Manu  cited  by  Vijnaneswara  and  Raghunandana. 
*rftu5rs3p?  ’trflV  ffpfFaTmrPTt  I 
Even  in  case  of  nearness  a  damsel  should  be  married,  if 
separated  bv  three  degrees. 

Matsyapurana  according  to  Raghunandana  and  Uevala 
according  to  Chandrakanl  Tarkalankara. 


ModliavK  on  this  s.ys.  Ttijjifnfff  g  w  VtraiSHI.  ’■  withnm  the  perfor. 
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^im  h  diwtt  Ttflfr  ^tsg  II 
No  debt  should  be  paid  to  women,  slaves  or  minors.  The 
giver  cannot  recover  property  given  to  them. 

Katyayana  cited  in  the  Ratnakara. 
sfsrwTsPtTT  fatmt#  i 

*TTHT»re*f!t?t41f%  WctT  II 

■3*5tTt|  Mfrtdl  ‘gitl'l  ^tffeTST;  I 

<RT  | 

"K^i:  w4m  Tift  tfhn:  traWtn:  i  . 

7T  f  rrfira:  m 

fkff^tvet:  TT  ^tsTRtftfcRT  I 

WSTftr  ^tfT  TttS^TTBT  ■^M'H’PPWT  II  ' 
siFdwT  <j  Tt:  ttwsatt 

«rerr  *wt  saWta  <s3jRRwr  *t< 
ifhr  fa?ra  riftra  ttx  ¥sra«5t  nfa^  1 
tnwT?  tJNwtsrrcft  sntfgttTOW  «: « 
htjw  wtfift  ®txs  feftnT 


rfit  crs  «rr  s^-g'mfr  n  , 

Katyayana  cited  in  the  Parasara  Madhava  and  Ratnakara 


Sankha  cited  by  Haradatta. 

VS  srrfo  s*  *srsroT7T«ft  W^rfi. 

Ushana  Smriti  ch.  2  V.'  5. 

TTsgn  5jt<I  Tra*r  >r?  1 

Likhit  Smriti  and  Laghu  Harita. 

JTTiJSfT  1 

m=rrt  fjrat  (Tfr^r^snftT  11 
ftR  cjJT  tf5)V  vtTflTfvi  I 

w  vf *rrfjHT*t  1 

VI  Waft  dfhfijm  tW^5!  II 

Text  cited  in  the  Nirnaya  Sindhu  but  its  authenticity  is 
doubted  in  the  same  book. 

Jix^sirf^  fWi'j  gWsiP?^  fafa:  1 
Ware  fijfMar:  ^wifaifWfWTT  11 
W  jrafW  aftw:  rrf<raft  Tr5rf%feft  1 
sfanarorat  sift  W:  ftttrr  11 


jn/VANDRAM  PUBLIC  LIB  ft*  n't 
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tpt  *Tt1  f^t  ST  f^PrT?TR?T  MfdXT  t 
S  glid'd  xftbtA:  |1 

STCrt  SST^attri  STUrfft  xftTOW  sftw  I 
.  ’SHtj'Xx  Tf  Harris  aarsaf  a*T*Rld  II 
sari  Treax.sxfttri  sftnrn  sstTtia: 

'XatS-tHriW  XiflWtS:  at1?!  S  fssja  11 
Wl^tafa  STftari  aXtffTSt  ^xfafs  fr?ra  I 
trsfirafw^tsf  Tr^xaVastax-j:  11 

Devala  cited  in  the  Ratnakara. 
tmsnS  “fax-ftar  aWriwsfasia  1 
wito  ttnst  axfs^t  srss  aat  11 
'^rwflnTT’tnfrrir^’zt  sraraa«ifs  1 
StSSSX  TtS^fa  ^Sr#t»5XtJ  Stfgfsa  n 
atata  a.tnax  ax  staxxsx  trfafksia  1 
Slftni  WS^'TOa  afrits  atXa  sa  11  f  ■ 

trcfa  gtttretitttxwjT  a  33R  starts  1 
a  aspsrT:  srrca-  aa  a  a  aian^a  asa  n 
aaxfatr?]  q  at-  atari  satxtfaatflfasita  1 
5a;  Jjwaft  atsxfaia  sxaxatftsasla  11 
axg:  aaxasfastx  arax  aifa  ssftfaaT  1 
ftsarr  sws  aaixa  fssrc:  #fafs*ia  11 
srraTftjtj  ftsTfs  ax  tjax  aiatarr  aaa  1 
*r<fa|s»tr  ata'^irewT:  fwtasr  fsiax:  1 
sstT  ^ttd  sraPar  afs^istTvr  fkrsx:  1 
ax  aarfs  iws'ft  sax  aanifasxa:  11 
Yanta  cited  by  Madhava  and  other  commentators. 
^Itsr  ^5^adcn*td  asatT  t^aitiiir^fiTtt  l 
satsxff  axssals  as'lgx  strata:  11 
axti:  as|axsst%  ^^^'sretfisrfai  1 
aaraxaricmTs  ^^fafastf^a:  1 
aig:  sftrex  sa  a  ssWfax  fraxfaftx:  1 

Vyasa  cited  by  Madhava  and  Haradalta. 
fas  aafsaflia^  faa*mfa  ata-g- 1 
girois  aft  aaxa  a^nxxs  *=rti  ass  1 

Vyasa  Smriti  Ch.  2  V.  .|. 

firfasx  fatal  swarfs  *t:  aristas  as  swgifastaT^qsss- 
infYanit  ffSTwas  *»»?%  fwwmtatxsfa  1  swsx  gafaft  fssxi?  anrfaas- 
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gtpmig'  fa<ire:  grist' :  1  f^arrft  gnyg^t  3’gtmgisiw*qrg**iTsW 
ena  gmrgrirafagrmsr  qrcrmsifq  grerTfgq’sSrgttnfSt  »gfai  grargjfqT:  nan 
qgg^gsrggtqgtrtgtmgsrgr  ggNprgig  ^*irm%af»ifct 
win  gra  fcjcTcr:  qftW  trawTHcTt  gfirari  g  wt  ?iswf  wrai'  fg=ga  1 
Harita  cited  by  Haradatta. 
qg  g  asra  gig  grrrra  qnfqg  rsm  »m  1 
sxfaala'  stTrerna?  g<fr  Wsrott 
qgqr^tntcrrsTsw.  giftggrw^gra  11 
Harita  cited  by  Chandra  Kanta  Tarkalankuru  in  his 
commentary  on  the  Gobhila  Sutra, 
gig  ataaa  gift  ggrrir  ar  fimsa:  1 
grigm  ar  faaa  ar  a  aft  ^Ta^a^fa  1 
1  ,  Harita  cited  in  the  Ratnakara. 

ftr'srstffgsrr^t  g  wsjt'  a  afa=m  1 
ttatfatitfa  aaf?i  «aaaiam^rra  11 

Vrihaspati  cited  by  Madhava. 
qfwtg  aa'iat  g  aaia  usti  trai.i 
arsrr  ct^tr.  agaa^afaurg?'  fsrotgsw  11 
gTgerer’jaraaT  araatat  a«a  g  1 
wa  wr  =5r  artu  gn=?m  aag  n 

Shatatapa  cited  in  theUijvula. 
ara'a^gat  qrfgg  fq^rgnt  aaT  1 
fgqgfrr  asfa^C *1  afqwam  1 

Satatapa  cited  in' the  Nirnaya  Sindhu. 
gT*l’5r[fg  fagrtij  fqgjftiqi  ggtfitg  II 
Markandeya  Purana  cited  in  the  Nirnaya  Sindhu. 
»fiff  gggrqrsg  qgr<5'  gTfgtff  t?gg  1 
qp«rt  ggg  ggt*rl^  figgg  gsregrrn  11 

tpcrsrc  gpma  gftfg  gggg  1* 
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•nrwrtstg  a?OTsra«T!rmT’i  anwreiwre 
trama  fqaimrww:  1 

TS^'K^tVtT  • 

qps; a  t  *31;  at  ^twftfwr:  1 

imnfiiifipt:  wit  »T?TW'ai?airfx»!i:  11 
3  >41  *nii  «t  jti  qaifna^aH  1 
a  at  it  g  *if<m  <?wf  trr  arerTtsafta  11 
areiiT  *rt?rft  1 

■?3t<nu  wta  it«n  *ra  >ai?'  1^13 5U  11 

irssq:  1 

araaiareaftat  1%  3r3T  Uaraift  W*  1 
4t  flflT^tST:  I 

stg^lCta: 

ura  g  sr?n  air  asr  at  air  it  ftat  *  *  *  ■ 
afiflT  1 

ret  areai  tat  ferr  1 
fen  rer  arfa  f?t  srjsi  netr:  11 
'  aftfg:  1 

asnff  ftarere,  nTs>ma  reiftg  1 
g?fg  mat  anna  fiftaT  33'.  1 

ftHWHt-l 

frere:  ftsstairr  wait  fret  afirenrg 1 

*rSTVK<m  1 

jfrar‘STsrefa't5Tgj  faarft  tfraairer  1 
aarerer  are  wr  W"  frerfafa:  1 

regret  1 

ire  ag  wifat  ?fti  a  afst  wt  1 
regiTqgggrftat  qfrnaft  fiatet  11 
•rag  fit  fare.  aaart  at^ar  1 

afajrren  1  U»  a  *-< 
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CHAPTER  VII. 

SECTION  I. 

Gifts. 

Not  gift  but  the  resumption  of  gifts  is  one  of 
the  “eighteen  titles  of  law”  according  to  the  law¬ 
givers.  A  gift  once  made  cannot  be  resumed 
is  the  rule  (Manu  IX)  hence  the  necessity  of  the 
discussion  of  the  circumstances  under  which  gifts 
when  made  are  no  gifts  and  can  be  resumed. 

The  law-givers  divide  the  subject  under  four 
heads — (i)  what  may  be  given  ( deyam ),  (2)  what 
may  not  be  given  ( adeyam ),  (3)  valid  gifts  ( dattam ) 
and  (4)  invalid  gifts  ( adattam ).  What  may  be 
given  is  of  one  kind  only.  The  question  is,  what 
property  may  be  subject  of  gift  and  the  answer  is 
“what  is  left  after  the  expenses  of  maintaining'  the 
family”  of  property  other  than  ’  immoveable.  Of 
immoveable  property  whether  self-acquired  ■  or 
ancestral,  the  old  rule  was  that  it  could  never  be 
alienated  but  Vrihashpati  relaxed  the  rule  by  laying 
down  “when  any  field  (or  house)  is  given  away 
belonging  to  a  number  of  houses  or  fields  it  is  a 
valid  gift.”  The  same  law-giver  lays  down  another 
rule.  “Self-acquired  property  may  be  given  away"  ; 
but  in  the  case  of  property  (moveable  or  immove¬ 
able)  received  as  a  marriage  portion  or  inherited 
from  an  ancestor,  the  bestowal  of  the  whole  is 
not  admitted.” 

“What  may  not  be  given  ( adeyam )  (i.e.  what 
cannot  be  subject  of  gift)  is  eight-fold,”  namely, 
“joint  property,  a  son,  a  wife,  a  pledge,  one’s  entire 
wealth,  a  deposit,  what  has  been  borrowed  for  use 
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and.  what  has  been  promised  to  another.”  The 
enumeration  will  show  that  adcya  means  what  can¬ 
not  be  the  subject  of  gift  at  all,  and  not  a  thing  the 
gift  of  which  is  only  immoral  and  illegal  as  has 
been  erroneously  held  in  our  Courts. 

Valid  gifts  ( dattam )  i.  e.,  gifts  which  when 
made  cannot  be  resumed  are  of  seven  kinds;  viz., 

'  the  price  of  merchandise,  wages,  what  is  given 
for  amusement  to  bards  or  the  like  a  gift  made 
from  affection  or  from  gratitude  or  as  the  price 
of  a  wife  and  a  respectful  gift.’ 

Invalid  gifts  are  the  following  sixteen  :  “what 
has  been  given  by  a  man,  under  the  influence  of 
fear,  anger,  hatred,  sorrow  or  pain,  or  as  a  bribe, 
or  in  jest,  or  fraudulently,  or  under  false  pretences  ; 
or  by  an  infant ;  or  by  a  fool,  or  by  a  depen¬ 
dent  person ;  or  by  one  distressed ;  or  by  one 
intoxicated  ,  or  by  one.  insane  ;  or  in  consideration- 
of  a  reward,  thinking  ‘  this  man  will  show  me 
some  service’ ;  and  so  is  invalid  what  was  given 
from  ignorance  to  an  unworthy  man  thought 
to  be  worthy, or  for  a  purpose  (thought  to  be) 
virtuous.”  Vribaspati  adds  to  it  that  what  is 
given  for  an  immoral  purpose  is  also  invalid. 
Katyayana  modifies  the  rule  of  Narada  slightly  by 
saying  that  a  gift  for  religious  purposes  by  one 
distressed  is  valid.  Daksha  lays  down  that  “gifts  to 
father,  mother,  teacher,  or  to  a  friend  who  is  gentle 
and  does  good,  or  to  the  poor  and  the  helpless  and  to 
good  men  are  of  good  effect.”  Narada  concludes  the 
chapter  by  saying  that  the  receiver  of  invalid  gifts 
( adatta )  and  the  giver  of  what  ought  not  to  be 
given  (adcya)  should  both  be  punished.  The  words 
adatta  and  adcya  are  used  in  this  text  of  Narada 
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apparently  as  meaning  the  same  thing.  Commen¬ 
taries  eg.,  the  Smriti  Chandrika,  the  Viromitrodaya 
and  others,  say  that  in  this  text  the  word  adatta 
includes  adcya  and  gifts  of  adatta  and  adeya  are 
wholly  ineffectual. 

From  the  above  it  will  be  clear  that  the  rule 
of  gift  as  laid  down  in  the  Smritis  cannot  be  appli¬ 
cable  in  these  times.  Our  judges  wfcre  not  right 
in  laying  down  that  the  extent  of  the  testamentary 
power  of  Hindus  should  be  determined  by  the  law 
of  gifts.  Indeed  the  law  of  gifts  as  well  as  the 
law  of  wills,  now  applicable  to  Hindus  is  the  law  as 
laid  down  by  the  Judges. 

Let  us  proceed  therefore  to  the  case  law  on  the 
subject. 

It  has  been  held  on  the  authority  of  Jagan- 
natha(i),  without  citing  any  authority  from  the 
Smritis,  that  it  is  a  principle  of  Hindu  law  that  the 
donee  must  be  one  actually  in  existence,-  except  when 
he  is  in  the  womb  or  is  an  adopted  son,  and  that  a 
gift  to  one  unborn  is  invalid  (2).  The  difficulty 
arises  when  the  gift  is  to  a  class  some  of  whom  were 
bom  at  the  time  of  the  gift.  It  has  been  held  that 
it  is  not  wholly  void  but  takes  effect  as  a  gift  to 
those  of  the  class  in  existence  at  the  time  (3).  And 

(1)  The  only  authority  for  the  rule  is  the  principle  of  the  Mimansists  that 
a  gift  means  the  parting  of  the  interest  of  the  owner  and  acceptance  of  it  by 
the  donee.  That  is  also  stated  by  the  commentators.  But  that  is  only  the 

(2)  Tagore  v.  Tagore,  18  W.  R.  359.  Alangamanjore  v.  Sonamoni, 
8  Cal.  637.  (Soudaminey  v.  Jogesh,  2  Cal.  265.  Kherodemoney  v .  Doorga- 
money,  4  Cal.  455.  Bai  Mamutai  v.  Dassa  Morarji,  15  Bomb.  443.  The 
correctness  of  the  last  two  decisions  has  been  doubted  by  Mr.  Justice 
Wilson  in  12  Cal.  663.) 

(3)  Rai  Bishen  Chand  v.  Mussamut  Asmaida  Koer,  11  I.  A.  164, 
6  All.  560.  Ram  Lall  Sett  v.  Kanai  Lall,  12  Cal.  663.  Bhoba  Tarini 
Peary  Lai,  24  Call  646. 
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if  the  gift  be  to  several  jointly,  those  that  are 
capable  of  taking,  take  the  whole  ( i ).  When  there 
are  two  alternative  and  independent  gifts  of  which 
one  is  good  and  the  other  void,  the  former  will  be 
given  effect  to  (2).  '  A  gift  to  an  idol  may  be  good, 
and  it  was  at  one  time  through t  that  in  as  much  as 
the  deity  is  always  in  existence  the  setting  up  of  the 
idol  was  not  necessary.  But  it  has  been  recently 
held  in  Calcutta  that  without  the  idol  existing  at 
the  time,  such  a  gift  is  invalid  (3). 

A  grant  to  a  sister  of  a  taluk  at  a  quit  rent 
with  the  condition  that  she  and  the  generations 
born  of  her  womb  succesively  ( Sanian  Srene  Kreme) 
shall  enjoy  it  and  “  no  other  heirs  shall  have  right  or 
interest,”  was  held  by  the  Privy  Council  to  confer 
an  absolute  estate,  defeasible  only  in  the  event  of  a 
failure  of  issue  living  at  the  death  of  the  grantee  (4). 
The  above  case  was  distinguished  in  a  recent  case 
where  also  a  talook  was  granted  to  a  sister  for  life 
and  as  to  a  moiety  thereof  to  her  children  and 
descendants  after  her  death  with  a  restriction  as  to 
the  power  of  alienation  either  by  the  grantee  or  his 
descendants.  It  was  held,  that  the  gift  did  not 
confer  on  the  grantee  an  inheritable  estate  as  to  the 
latter  moiety  and  an  heir  of  the  grantee  not  in 
existence  at' the  time  of  such  grant  was  incapable 
of  taking  thereunder  (5). 

Jagirs  and  maintenance  grants  are  as  a  rule 
for  life  and  the  grant  if  made  as  to  ‘  a  proprietor  ’ 

(1)  Khimji  Jairam  v.  Morarji,  22  Bomb.  533.  Raikishore  *.  Devendra 
Nath,  15  I.  A.  37  ;  15  Cal.  409. 

(2)  Nasi  Sing  v.  Sitaram,  16  Cal.  677. 

(3)  Upendra  Lai  v.  Hem  Chandra,  25  Cal.  405  ;  24  Cal.  260. 

(4)  Bhoohan  Mohint  v.  Hurrish  Chunder,  5  I.  A.  13S;  4  Cal.  23  Is.  C. 

(5)  Raja  Pudmanund  Sing  v.  Hayes,  28  I.  A.  152. 
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and  '  forever  ’  or  when  described  as  mucerreri 
istemrari  will  not  create  a  heritable  estate  (1). 

A  gift  once  completed  and  made  bonafide  and 
without  any  intention  to  defraud  creditors  and 
defeat  the  provisions  of  any  law  is  irrevocable  and 
valid  even  against  the  creditors  of  the  donee  (2). 
But  it  may  be  set  aside  when  fraud  is  practised  on 
the  donor  or  when  he  is  not  aware  of  his  rights  or 
the  true  effect  of  the  act  (3).  In  the  case  of  a 
female,  it  must  be  shown  that  she  made  the  gift 
with  a  full  understanding  of  what  she  was  doing  and 
was  aware  of  her  rights  (4).  A  suit  to  set  aside  such 
gifts  on  the  ground  of  fraud  or  undue  influence  or 
want  of  knowledge,  must  be  brought  within  3  years, 
but  when  the  gift  is  wholly  void  and  not  merely 
voidable,  a  suit  for  the  possession  of  the  property 
given,  when  it'  is  land,  may  be  brought  within 
12  years  (5).  The  continuance  of  possession  and 
ownership  by  the  donor  will  make  the  gift  bad  as 
not  perfectly  completed  (6). 

It  was  held  in  Calcutta,  that  under  the  Hindu 
Law,  (without  citing  any  authority  of  the  Smri- 
tis),  a  gift  without  possession  is  bad  (7).  And 
it  has  been  further  held  that  mere  registration 
of  the  deed  of  gift  is  not  sufficient,  without 
delivery  of  possession  to  and  acceptance  by  the 


(1)  Raja  Rameswar  v.  Arjun,  28  I.  A.  1.  Dosibai  v.  Iswar,  15  Bomb. 
222  P.  C.  Tulsi  v,  Ranmarain,  12  Cal.  117. 

(2)  Nasir  v.  Mata,  2  All.  891.  Rai  Bishen  Chand  v.  Asmaida  Koer, 
11  I.  A.  164  ;  6  All.  560.  Ganga  Baksh  v.  Jagot  Bahadur,  22  I.  A.  153  ; 
23  Cal.  15.  Raja  Ram  v.  Gonesh,  23  Bomb.  131. 

(3)  Bai  Manugavri  v.  Narondas,  15  Bomb.  549. 

(4)  Deo  Kuar  v.  Man  Ituar,  21  X.  A.  148  ;  17  Ali.  1. 

{5)  Janki  v,  Ajit  Sing,  15  Cal.  58  P.  C. 

(6)  Nowab  Ibrahim  v.  Uramatul  Zohra,  24  I.  A.  1  j  19  All.  267. 

(7)  Dagai  v.  Mathura,  9  Cal.  854. 
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donee  (1).  When  however  the  donor  who  is  out  of 
possession  has  done  all  in  his  power  ,  to  complete 
the  gift,  it  is  not  void  because  of  the  possession  of 
a  third  party  (2).  The  gift  of  an  incorporeal  right 
would  be  valid,  if  made  in  such  a  manner  as  would 
show  that  it  was  a  complete  transaction  (3}. 

See  the  Sections  on  Widows,  Wills  and  Im¬ 
partible  Estates. 


Gifts. 

SECTION  I. 

uR'fTtf  faira!  11 

'srcw^ri'  n 

^THriffri  mfarnfrwrfa:  ^  ^  1 

^nmn^ftrfV  i 

*j%srramMt3ir  11 

frs*WT«tn?  ^  i 

II 

q^WSI  U^q^Rrf:  I 

qfhrasni?rwrf  ^  ^er*  n 

*r^r'  q 


(1)  Lakshimom  v.  Nithyananda,  24  Cal.  4C4, 

(2)  Kali  Das  v,  Kannya  Lai,  n  I.  A.  21S;  11  Cal.  121,  See  16 
All.  185. 

(3)  liai  Kushal  v,  Lakshina  Mann,  7  llumb.  452. 
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*r*rnt  ^rirfyr  xrf?raw^?iT  ^  ^  11 
^qTOTrafiTsr^  sttst  *tt  w*f%3  1 
tt‘  ^Tr^f^r^T^tr'  rr^ftr  11 
sft  ^twreiwn^  irawfir  1 


STR^:  8  ST 


Where  a  man  wishes  to  resume  what  he  has 
given,  because  it  has  been  unduly  given  by  him,  it 
is  called  resumption  of  gift,  a  title  of  law. 

What  may  be  given  ( deya )  and  what  not 
(1 adeya )  valid  gifts  ( datta )  and  invalid  gifts  ( adatta )  ; 
thus  the  law  of  gift  is  declared  fourfold  in  judicial 
affairs.  Again-,  what  may  not  be  given  is  eightfold  ; 
what  may  be  given  is  of  one  kind  only  of  valid 
gifts  there  are  seven  species  ;  and  sixteen  sorts  of 
invalid  gifts. 

An  anvahita  deposit,  a  yachita,  a  pledge, 
joint  property,  a  son,  a  wife,  the  whole  property 
one  who  has  offspring,  and'  what  has  been  pro¬ 
mised  to  another  man;  these  have  been  declared 
by  the  spiritual  guides  to  be  inalienable  (adeya)  in 
the  worst /plight  even. 

What  is  left  (of  the  property)  after  the  expense 
of  maintaining  the  family  has  been  defrayed,  may 
be  given.  But  by  giving  away  anything  besides, 
a  householder  will  incur  censure.  The  price  paid 
for  merchandise,  wages,  (a  present  offered)  for  an 


^  meaning  “  by  outcastes  ”  is  the  reading  adopted  in  the 

Ratnakara  As  it  would  make  the  meaning  correspond  with  a  similar  text  of 
Vrihaspati,  it  seems  to  be  the  correct  reading. 
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amusement,  (a  gift  made)  from  affection,  or  from 
gratitude,  or  for  sexual  intercourse  with  a  woman, 
and  a  respectful  gift,  are  the  seven  kinds  of  valid 
gifts. 

Invalid  gifts  are  the  following  (sixteen)  :  what 
has  been  given  by  a  man  under  the  influence  of 
fear,  anger,,  hatred,  sorrow  or  pain  ;  or  as  a  bribe  ; 
or  in  jest ;  or  fraudulently  under  false  pretences  ; 

Or  by  a  child  ;  or  by  a  fool  ;  or  by  a  person 
not  his  own  master  .;  or  by  one  distressed  ;  or  by 
one  intoxicated  ;  or  by  one  insane  ;  or  in  considera¬ 
tion  of  a  reward,  thinking  ‘  this  man  will  show  me 
some  service 

And  so  is  invalid  what  was  given  from  igno¬ 
rance  to  an  unworthy  man  thought  to  be  worthy, 
or  for  a  purpose  (thought  to  be)  virtuous. 

He  who  accepts  an  invalid  gift  ( adaita )  from 
covetousness,  and  he  who  gives  what  ought  not  to 
be  given  {adeya),  they,  the  giver  of  {adeya)  and  the 
receiver  of  ( adatta )  both  deserve  punishment  (1). 

Narada,  Ch.  IV,  1-6,  8-12. 

fosrTfii SN  i 

m  4  th  ^  ti 

TTfTT^ri  II 

*pifTss*raT  11 


a) 


Dr.  Jolly 
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M  H  Ml  WjT^cn  <yvy  ^  ej  iHrtet  I 

fbsrx  *rra  uth  ?nnr?ai’  11 

^  ^ra  utit  1 

=1=1 1  rw%  SMTMira  ^3?  ^MT  *1  II 
shwiyrfi  sh^nrinw  1 
^rtmf?i^rr«i5tTrf  ^xr'  fafeireTsjsrra  11 
^rf%¥T3TT  WT  ^TOH?T  KW.  I 

ii^rfair^fai:  ^rs^ra'  ^TsrPwsrfk3Mr  11 
^frHJSTT  tpnHJ^i  ^ftsi^^tr^FTfrw  I 
^-rlUKf'Di  :  II 
^rsare  h  mth  ttwi^t^tt  vungt:  1 
WTnfnsffsndr:  nw srft%Ttf*rfir.  11 

'  *S 

ST^I^Tr'  TTSMSf^Tf'  ffrncr^fWfT^  I 
Jrf?ren$^qT  ^rMTOITt  uroum  I 
^TMSf  wwt  fTH  ^I^rrl  II 

«w»uPi  1  ^  ^  \ — u 

The  system  of  rules  relative  to  concerns  of  a 
partnership  has  been  fully  declared  thus  ;  the  rules 
regarding  what  may,  or  may  not,  be  given,  valid 
and  invalid  gifts  will  be  declared  next. 

That  which  may  not  be  given  ( adeya )  is  declared 
to  be  of  eight  sorts,  joint  property,  a  son,  a  wife, 
a  pledge,  one’s  entire  wealth,  a  deposit,  what  has 
been  borrowed  for  use,  and  what  has  been  promised 
to  another. 

What  remains  after  defraying  (the  necessary 
expenses  for)  the  food  and  clothing  of  his  family. 
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may  be  given  by  a  man  ;  otherwise  (by  giving  more 
than  that)  the  religious  merit  (supposed  to  be 
acquired  by  the  giver)  though  tasting  like  honey  at 
first,  will  change  into  poison  in  the  end. 

■When  any  field  (or  house)  is  given  away 
belonging  to  a  number  of  houses  or  fields  acquired 
in  one  of  the  seven  modes  of  lawful  acquisition,  it 
is  ordained  to  be  viewed  as  a  valid  gift,  whether  it 
has  been  inherited  from  the  father  or  acquired  by 
the  donor  himself. 

Self-acquired  property  may  be  given  away  at 
pleasure  (by  its  owner)  ;  a  pledge  may  be  disposed 
of  according  to  the  rules  of  mortgage  ;  in’  the  case 
of  property  received  as  a  marriage  portion,  or 
inherited  from  an  ancestor,  the  bestowal  of  the 
whole  is  not  admitted. 

When  however,  a  marriage  gift,  or  inherited 
property,  or  what  has  been  obtained  by  valour,  is 
given  with  the  assent  of  the  wife,  kinsmen  or 
supreme  ruler,  the  gift  acquires  validity. 

Co-heirs,  (or  joint  tenants)  whether  divided  in 
interests  or  not,  have  an  equal  claim  to  the  im¬ 
moveable  wealth  ;  a  single  (coparcener)  has  no 
power  to  give,  mortgage  or  sell  the  whole  (wealth). 

The  following  eight  sorts  of  gifts  are  recognized 
as  valid  by  persons  acquainted  with  the  law  of  gift, 
vis.,  wages,  (what  was  given)  for  the  pleasure  (of 
hearing  bards  or  the  like),  the  price  of  merchandise, 
the  fee  paid  for  (or  to)  a  damsel,  (and  what  was 
given)  to  a  benefactor  (as  a  return  for  his  kindness) 
through  reverence,  kindness  or  affection. 

What  has  been  given  by  one  angry  or  resent¬ 
ing  an  injury,  or  through  inadvertence,  or  by  one 
distressed,  by  a  minor,  a  mad  man,  one  terrified, 
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intoxicated,  overaged,  cast  out  from  society,  idiotic, 
or  afflicted  with  grief  or  an  illness. 

Or  what  is  given  in  jest  ;  all  such  gifts  are 
declared  to  be  void  gifts. 

When  anything  has  been  given  through  desire 
of  a  reward,  or  to  an  unworthy  man  mistaken  for  a 
worthy  person,  or  for  an  immoral  purpose,  the 
owner  may  resume  the  gift. 

Vrihaspati ,  Ck.  X  V ,  /-//. 

*n«^ir  ^tf?T  WRP3T  trfTHTrW  II 

nf?ra'f :  irarra:  wroi  i 

?T=tT  || 

Without  causing  detriment  to  the  family  pro-' 
perty  (everything)  may  be  given  (Hey a)  except  a 
wife  and  son.  When  a  man  has  descendants,  the 
whole  of  his  property,  or  what  has  been  promised 
to  another  may  not  be  given. , 

An  acceptance  should  be  made  openly,  parti¬ 
cularly  that  of  immoveable  property.  That  which 
is  promised  should  be  given  without  fail.  And  that 
which  is  given  should  not  be  resumed. 

Yajavalkya ,  Ch.  II,  175-76. 

f^rra^r  ydchHtqi  i 

(Tfarafa  #mn  n 
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?wt  mifa  xrfrf'^Tui:  ?r  err  1  i 

trrc^Tfofi  fftHi  <t  1 
?rom«iu=(7i*fi<n  11 

^^MITT*!  <?T  ^tT  ^farf  w  =HTT^ntT  I 

^  Sffi?  ^3rg:  II 

•  #=^it  rr.  nrfy^rar  sttsphto  Jrfmmr  1 

®r  ^tns’Wfw.  my^nor  11 

^  f%W5ft?[  I 

top  ^T*Tf  »I^IT^rfsrag:  I 
^ttt:  png  rrs^rrrm^g  11 
^rm^^TT%  S^raa*’  fgsinr  pHTT  1 
*ts*ot  *r  ?r  gf?rsiTOfgf*rog:  11 
wjdigm  T^Taf  fraTsRT^nrrrTWTfj;  1 
*rgg  1%fVsrT  ^tt'  f^ncr  nwcr^nfwn  11 
jw*^<jwimV  srf  wrwTfk^fr.  1 
*r®Nr  ?r@r  ^T^imtc^sfa  g  <row^  11 

^(jmrsmsnfW  1 

What  was  given  by  men  through  lust  or  anger, 
or  by  one  not  his  own  master,  or  by  one  diseased 
or  deprived  of  virility,  or  by  one  inebriated  or  of 
unsound  mind,  may  be  taken  back  in  order  that  the 
effects  of  mistake  may  be  averted.  Bribe  which 
is  promised  to  be  given  for  the  accomplishment  of 
any  object,  should  not  be  given  even  if  that 
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object  be  accomplished.  But  if  it  have  already  been 
actually  given,  it  should  be  restored  by  force  and  a 
fine  equal  to  eleven  times  its  value,  should  be  inflicted 
according  to  the  followers  of  Garga  and'  Manu. 

Whatever  is  received  for  withholding  informa¬ 
tion  of  a  thief,  a  felon,  a  man  violating  the  rules  of 
his  class,  and  an  adulterer  ;  for  secreting  a  wicked 
man,  or  by  threatening  to  denounce  a  man  by 
giving  false  testimony  against  him,  is  denominated 
a  bribe. 

If  a  gift  be  promised  by  a  person  whether'  in 
health  or  in  sickness,  for  a  religious  purpose,  and 
he  die  without  making  it,  his  son  'should  be  com¬ 
pelled  to  make  it  ;  of  this  there  is  no  doubt. 

He  who  having  voluntarily  promised  a  present 
to  a  Brahmin  does  not  deliver  it,  should  be  com¬ 
pelled  to  pay  it  as  a  debt  and  should  be  mulcted  in 
the  lowest  fine. 

After  delivering  what  is  due'  as  a  friendly  gift 
(promised  by  the  father)  let  the  remainder  be  divided 
among  the  heirs. 

A  wife  or  a  son  or  the  whole  of  a  man’s  estate 
shall  not  be  given  away  or  sold  without  the  assent 
of  the  persons  interesteclvfee  must  keep  them  himself 
but  in  extreme  necessity  he  may  give  or  sell  them  ; 
otherwise  he  must  attempt  no  such  thing. 

’  What  is  given  for  being  rescued  from  fear,  for 
protection  for  the  performance  of  work — what  is 
given  for  these,  is  known  as  given  for  return  of  a 
benefit. 

When  a  man  in  danger  of  life  says  ‘  I  shall 
give  my  whole  property  to  him  who  saves  me  ’ 
his  gift  is  ineffectual. 

Katyana  cited  in  the  Ratnakara,  Mayuka,  &c. 
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T  I 


A  man  should  not  give  what  he 
even  to  a  person  not  following  the 
Gautama  cited  in  the  Ratnakara  &c. 


has  promised 
duties  of  life  • 


fafaumsm  ?nf?r  ^nin  11 

?TfTHf?raTri  ^rfolT  ^trtrrf^rfJT  I 
dfrpt^  11 

wr^fT: 


By  not  giving  what  has  been  promised  and  by 
revoking  a  gift  one  goes  to  various  hells  and  is  bom 
as  a  bird  or  the  like  in  the  next  world. 

A  promise  made  in  words  but  not  performed 
indeed  is  a  debt  of  conscience  both  in  this  world 
and  the  next. 

HareeTa  cited  in  the  Ratnakara. 

^rfd  11 

®T  ufugd*.  1 

^TffT  V  *J3TWT  II 

srrm  fwhjrd  ^trsnftfw  1 

#t*IT5TT?r  fdfiife^T  W^?T  II 

I 

Joint-property,  things  borrowed  for  use,  a  de¬ 
posit,  a  pledge,  wives  and  their  property,  an 
anvahita  deposit,  a  uikskipa  deposit,  one’s  entire 
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wealth  when  he  has  children,  these  nine  things  can 
not  be  given  even  when  in  distress.  The  foolish 
man  who  gives  them  should  perform  prayaschitla. 
What  is  given  to  father,  mother,  teacher,  gentle 
friend,  a  benefactor,  a  poorman,  a  friendless  person, 
or  a  respectable  man  is  effectual. 

Dakhsa  cited  in  the  Commentaries. 

He  who  makes  gift  of  land  and  he  who  receives 
it  are  both  doers  of  meritorious  work  who  always 
go  to  heaven. 

A  text  of  an  unknown  Smriti  cited  in  the 
Mitakshara  (i). 


gifts. 

^  am  fra^Tst  ti  itit.cistfi  i 

^PraTtff'rasrpa-  m5!  ht^fmm  i 


SECTION  II. 


The  Law  of  Wills. 

The  history  of  Wills  is'  a  very  curious  one 
among  Aryan  nations.  Among  early  Aryans  there 
were  no  wills.  The  Indian  Aryans,  when  they 
parted  from  their  brothers,  did  not  carry  with  them 
the  institution  of  wills.  But  what  is  clear  is  that 
the  idea  of  the  great  necessity  of  leaving  a  son 
to  perform  the  worship  of  the  manes  and  to  pay  the 
temporal  debts  left  by  one,  was  firmly  established 
among  the  Indo-European  races  before  they 
parted  with  each  other.  Failing  a  son,  an  adopted 
son  could,  it  was  thought,  discharge  these  obliga¬ 
tions.  Among  Hindus,  adoption  was  considered 
sufficient  for  all  purposes.  But  among  the  more 
practical  Romans,  though  the  system  of  adoption 
prevailed,  it  was  very  often  found  unsatisfactory 
and  the  legal  mind  of  the  Roman  soon  evolved 
the  institution  of  wills.  A  will  among  early 
Romans  was  nothing  but  the  appointment  of  an 
heir  who  took  upon  himself  all  the  rights  and 
obligations  of  the  testator.  It  was  not  a  secret 
document  but  had  to  be  executed  with  the  same 
publicity  and  the  same  formalities  as  were  required 
in  case  of  an  adoption.*  From  this  rudimentary 

*  The  original  Roman  Wil!  was  a  legislative  act  giving  an  heir  or 
universal  successor  to  a  man  who  would  otherwise  die  without  heirs.  Speak¬ 
ing  of  the  original  Roman  Will,  Mr.  Hunter  says,  quoting  Gaius  :  “  ‘One 

kind  they  used  to  make  in  the  Comitia  Calata .*  The  comitia  here  referred 
to  means  Comitia.  Curiata.  Aldus  Cell i vs  says  that  m  the  Comitia  wills 

meaning  of  detesiatio.  According  to  Dc  Coulangcs,  it  refers  to  arrogaiion 
when  the  person  arrogated  surrendered  his  own  family  rites  to  pass  into 
a  new  family  and  share  its  cultus.  The  consent  of  the  Pontift  seems  to 

s3  '  ' 
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will,  in  course  of  time  were  developed  most  of 
the  complicated  rules  and  principles  of  the  modern 
Law  of  Wills,  through  the  ingenuity  of  Roman 
jurists.  From  the  Romans,  the  Law  of  Wills  was 
adopted  by  other  European  races  who  in  later 
times  found  wills  sufficient  and  adoptions  un¬ 
necessary.  It  is  outside  the  scope  of  this  book 
to  trace  the  development  of  the  Law  of  Wills 
among  the  Romans.  Sufficient  has.  been  said  to 
show,  how  starting  with  the  same  ideas  the 
Europeans  evolved  the  will  and  forgot  adoptions, 
whereas  Hindus  satisfied  with  adoptions  were 
ignorant  of  wills.  It  is  difficult  to  enunciate  any 
principles  of  Hindu  Law  about  wills,  as  the  Rishis 
and  the  commentators  do  not  speak  of  them  at  all. 
“It  is  admitted”  as  Mr.  Mayne  says  “that  the 
idea  of  a  will- is  wholly  unknown  to  Hindu  Law.” 
Nevertheless  certain  principles  have  been  estab¬ 
lished  by  our  courts  as  principles  of  the  Hindu 
Law  about  wills,  and  it  is  these  rules  based  upon 
the  authority  of  English  Judges  alone’,  that  are 
dealt  with  here. 

Three  passages  of  the  sages  Katyayana  and 
Harita  are  cited  by  Mr.  Mayne  as  showing  that  the 

have  related  to  the  devolution  of  the  sacred  rites  and  we  gather  from  Aulus 
Gellius  that  the  Will  was  a  legislative  enactment.  Apparently  then,  the  first 
Roman  Will  was  a  legislative  act  either  substituting  new.  heirs  for  the  natural 
heirs,  or  which- is  perhaps  more  likely,  giving  an  heir  to  a  man  who  would 
otherwise  die  without  heirs.”  (Hunter’s  Roman  Law  p.  766.)  There  is  no 
difference  thus  between  making  a  Will  which  originally  was  made  orally  and 
making  an  adoption,  the  oldest  form  of  which  was  called  arrggatio,  “  The 
arrogation  took  place  in  the  comitia  curiata  in  the  ordinary  form  of  legisla¬ 
tion.”  The  sanction  of  the  Pontiff  was  also  required  for  regulating  the 
devolution  of  the  sacred  rites  ( sacra  privata)  (Hunter  p.  205. )  Ih  an  adop¬ 
tion,  the  adopted  son  passed  into  the  potesias  of  the  adopter.  This  was 
probably  found  inconvenient  and  a  form  of  adoption  was  required  in  which 
this  was  avoided.  This  led  to  the  device  of  appointing  an  universal  successor 
in  the  same  manner  as  making  an  adoption. 
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rudiments  of  the  Hindu  Law  of  Wills  were  to  be 
found  in  Hindu  Law.  They  speak  of  promise 
for  a  religious  purpose  or  otherwise  made  by  a 
father,  which  the  son  must  fulfil  after  the  father’s 
death.  They  speak  of  the  duty  of  the  son  and 
has  no  reference  to  wills.  As  a  matter  of  fact, 
Hindus  learnt  to  make  wills  from  Muhammadans, 
but  we  have  no  information  of  any  will  earlier  than 
1758,  in  which  year  the  well-known  Omichand,  a 
resident  of  Calcutta  and  as  such  conversant  with 
English  ■  Laws  and  Customs  administered  there, 
made  his  will.  Probate  of  this  will  was  granted  by 
the  Court  of  Records  of  Calcutta.  The  validity  of 
wills  made  by  Hindus  was  however  not  very  easily 
established.  In  two  cases  in  1786,  wills  were  con¬ 
sidered  valid  by  the  Supreme  Court.  (1).  In  1791 
the  Supreme  Court  of  Calcutta  decided  that  the 
probate  of  a  will  of  a  Hindu  could  not  be  granted. 
In  the  well-known  Nuddea  Case  in  1792,  the  Sudder 
Court  decided  in  favour  of  a  will  by  which  the 
entire  Zamindary  was  bequeathed  by  a  father  to 
his  eldest  son.  (2).  The  Supreme  Court  laid  down 
the  same  rule  in  1793.  (3).  In  the  matter  of  the 

will  of  Raja  Naba  Kissen  (1800)  (4),  in  that  of 
Nemai  Charan  Mullick  (1808)  (5),  and  in  1812, 
in  a  Mithila  Case  and  also  in.  a  Bengal  case, 
(6)  the  validity  of  wills  under  Hindu  Law,  was  con¬ 
sidered  as  undisputed.  In  1816,  however,  in  the 


(1)  Munnoo  v.  Gopec,  Russick  v.  Chniion.  Montrioti  290,  304. 

(2)  Eshan  Chand  v.  Eshore  Cliand  I.  S.  1\2,  2  Stra.  H.  L.  447. 

(3)  pial  Chand  v.  Kissory.  Monition  371,  Mai  N.  357. 

(4)  Gopee  Krishna  v.  Raj  Krishna.  Momriou  381. 

(5)  Ramtanoo  v .  Ram  Gopal  Mullick,  Mori  Dig  p.  39  No.  314. 

(6)  Sreenarayan  v.  Ufoya  Jha  2S.  D  23,  Ram  Coomar  7',  Ivishen  Kinker 
iS.  a  42. 
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case  of  Bhowani  Churn  v.  the  heirs  of  Ram  Kant, 
( i )  a  will  by  which  a  father  had  made  an  unequal 
division  of  ancestral  property  was  held  to  be  in¬ 
operative.  In  1820,  1821  and  1829,  the  decision 
in  Bhowani  Churn’s  case  was  qustioned  (2).  In 
Bengal,  the  question  was,  however  finally  settled 
by  the  decision  of  the  Supreme  Court  based  on 
the  following  certificate  of  the  Sudder  Dewany 
Adalut :  “  On  mature  consideration  of  the  points 

referred  to  us,  we  are  unanimously  of  opinion 
that  the  only  doctrine  that  can  be  held  by  the 
Sudder  Dewany  Adalut,  consistently  with  the  deci¬ 
sions  of  Court  and  the  customs  and  usages  of  the 
people,  is,  that  a  Hindu  who  has  sons,  can  sell, 
give  or  pledge  without  their  consent,  immoveable 
ancestral  property  situated  within  the  province  of 
Bengal ;  and  that  without  the  consent  of  the  sons 
be  can,  by  Will,  prevent,  alter  or  affect  their  suc¬ 
cession  to  such  property”(3).  It  is  now  quite  settled 
in  Bengal,  that  an  owner  governed  by  the  Day- 
abhaga  Law,  and  a  separated  coparcener,  Under  the 
Mitakshara  Law,  as  regards  his  self-acquired  pro¬ 
perty,  can  by  will  dispose  of  his  property,  even  if  it 
be  impartible,  in  any  way  he  likes,  even  to  the 
extent  of  wholly  disinheriting  his  sons,  his  adopted 
sons  and  his  other  heirs  and.  depriving  his  widow 
of  her  right  to  a  share  on  partition  after  his  death(4). 


■  (I)  2S.  D.  202.  ■  • 

(2)  Cossinath  Bysack  v.  Harra  Sundary  2  Mori.  Dig  198  Raj  Krista  v. 
Tariny  F.  Mac.  No.  265  app.  viii. 

(3)  Juggomohoh  v.  Sreemutty  Nemoo.  Morton  90,  Moteelal  v.  Mitter- 

jeet  6  S.  D.  73.  '  * 

•(4)  TJddoy  v.  Jadublal  5  Cal.  113,  Naryan  v.  Lokenath  7  Cal.  461 
Bhowani  v.  Tarini  3  S.  D.  138  Debendra  Coomar  v.  Brajendra  Coomar,  17 
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But  an  undivided  coparcener  in  a  joint  Mitak- 
shara  family  cannot  make  a  testamentary  disposi¬ 
tion  of  joint  property  nor  can  a  Mitakshara  father 
make  such  disposition  of  ancestral  property,  when 
there  are  sons  and  grandsons.  (See  p.  370). 

“There  is  no  mention  of  wills  in  our  Shasters, 
and  therefore  they  ought  not  to  be  made”(i)  was 
the  opinion  given  by  the  Shastris  in  Bombay,  and 
Muffasil  Courts  followed  this  opinion  a  few  years 
before  1866.  When  the  power  to  make  wills  was 
established  by  the  decisions  of  the  Privy  Council  in 
other  presidencies,  wills  came  to  be  recognized  in 
Bombay  also.  It  appears,  however,  that  in  the. 
Supreme  Court  of  Bombay,  wills  of  Hindus  seem  to 
have  been  always  recognized.  In  1866  Westropp 
J .(2)  deciding  in  favour  of  the  power  of  making 
wills  made  the  following  observations :  “In  the 
Supreme  Court,  the  wills  of  Hindus  have  .been 
always  recognized,  and  also  in  the  High  Court,  at 
the  Original  Side.  Whatever  questions  there  may 
formerly  have  been  as  to  the  right  of  a  Hindu  to 
make  a  will  relating  to  his  property  in  the  Muffasil 
or  as  to  the  recognition  of  wills  by  the  Hindu 
Law,  there  can  be  no  doubt  that  testamentary 
writings  are,  as  returns,  made  within  the  last  few 
years  from  the  Zillahs  show,  made  in  all  parts 
of  the  Muffasil  of  this  Presidency  #  #  and  this 
Court  at  its  Appellate  Side  has  on  several  occasions 
recognized  and  acted  upon  such  documents.  Th^t 
Hindus  may  make  wills,  and  such  wills  may  be 
admitted  to  proof,  is  contemplated  by  Secs  1  and  13 
of  Act  27  of  i860  #  *.  The  testamentory  power 

(1)  2. Sira  If.  L.  4  Dig. 

(2)  Norat  lam  n.  Karan  Das,  3  Bom.  II.  C.  7  A.  C.  J. 
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of  Hindus  is,  by  Lord  Kingsdown  in  9  Moore  ' 
p.  1 2 1  and  by  Knight  Bruce  L.  J.,  Ibid  p.  135, 
treated  as  completely  established.  It  is  therefore 
now  too  late  to  deny  to  Hindus  in  the  Muffasil 
of  this  presidency  the  right  to  make  wills 
as  the  District  Judge  has  done  in  the  present 
case.”  Then  as  to  the  extent  of  testamentary 
power  of  Hindus,  the  learned  Judge  goes  on  to  say. 

“  Even  in  the  Supreme  Court,  where  the  right  of 
a  Hindu  to  make  a  will  has  been  always  recognis¬ 
ed,  I  have  never  known  it  to  be  argued  or  held 
that  his  testamentary  power  is  coextensive  with  that  ' 
of  an  Englishman.  The  will  of  a  Hindu,  it  has 
been  decided  by  the  Privy  Council,  must  be 
regulated  by  the  Hindu  Law.’’ 

In  Madras  also,  it  was  not  till  1862,  that  the 
power  of  Hindus  to  make  wills  was  finally  estab¬ 
lished.  Up  to  1849  it  was  considered  that  there 
was  no  such  power  under  the  Hindu-  Law.  In  fact 
the  Mad.  Regulation  5  of  1829  recited  that  “  wills 
were  instruments  unknown  ”  in  Madras.  But  in 
certain  early  cases  they  were  given  effect  to,  as  if 
they  were  cases  of  gifts  inter  vivos  and  it  was 
held  that  whatever  a  man  may  do  by  act  inter 
vivos  he  may  do  by  will  (1).  In  1851,  it  was 
decided  in  Madras,  relying  on  the  case  of  Ramtanoo 
Mullick  v.  Ram  Gopal  Mullick  that  a  “  Hindu 
might  and  could  dispose  all  his  property,  moveable 
and  immoveable,  ancestral  as  well  as  otherwise  ”  (2). 
The  decision  was  however  not  followed.  The 
Privy  Council,  however,  in  1856,  decided  that  wills 


(1)  Mulrauze  Vencata  v.  Mulrauze  Lutchmia,  i  Mad.  Dec.  449. 

(2)  NagaHitchmy  v.  Nadaraja,  Mad.  Dec.  of  1851,  226. 
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could  be  made  by  Hindus  (i).  Even  then,  the 
Madras  Courts  were  reluctant  to  recognise  this 
power  (2).  And  it  was  only  in  1862,  that  it  was 
finally  held  in  Madras,  that  “  the  legal  right  to 
make  a  will  is  settled  ”  and  that  “  there  seems 
nothing  in  principle  or  reason  opposed  to  the  power 
being  allowed  coextensively  with  the  independent 
right  of  gift  or  ’  other  disposal  by  act  inter 
vivos,  which  by  law  or  established  usages,  or  custom 
having  the  force  of  law,  a  native  now  possesses  in 
Madras”  (3). 

We  have  already  seen  that  while  upholding  . 
wills,  the  Judges  invariably  took  the  precaution  of 
remarking  that  the  extent  of  the  testamentary  power 
must  be  governed  by  Hindu  Law.  But  as  there 
is  no  Hindu  Law  of  Wills,  all  that  was  meant 
probably.  Was  that  the  power  of  making  wills  is 
coextensive  with  the  power  of  making  gifts.  But 
though  in  Bengal,  a  member  of  a  Mitakshara 
joint  family  cannot  either  make  a  gift  of  or  dispose 
by  will  his  undivided  interest,  in  Madras,  he  can 
dispose  by  way  of  gift  but  not  by  will. 

We  have  next  to  define  the  extent  of  the 
testamentary  power  of  Hindus  under  the  decisions. 
We  have  seen  that  it  has  been  held  that  whatever  a 
man  may  do  by  way  of  gift  inter  vivos,  he  may  do 
by  will  and  it  was  supposed  that  the  extent  of  the 
testamentary  power  must  be  limited  by  the  rules  of 
the  Hindu  Law  of  gift.  But  we  have  seen  what  the 
Hiftdu  Law  of  gift  is  according  to  the  Rishis. 
They  can  have  no  application,  under  modern 


(1)  Nagalulclimy  v.  Oopoo,  6  Moore  309. 

(2)  See,  Multu  v.  Amvivuryaniyu  Mad.  Dec.  of  iSGl  p.  67. 

(3)  Yallinayagam  v.  I’acliche  1  Mad.  H.  C.  326. 
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western  conditions  and  being  little  known,  have  never 
been  given  effect  to.  Indeed  the  Law  of  Gifts  or 
the  Law  of  Wills  is  based  on  the  decisions  of  our 
Courts  and  what  they  have  declared  as  principles 
of  Hindu  Law,  and  not  upon  any  principles  laid  down 
by  the  law-givers.  The  Privy  Council  thought 
that  as  among  the  Romans,  the  Law  of  Wills  was 
based  on  the  Law  of  Gifts  inter  vivos,  so  should  it 
be  among  the  Hindus  (See  the  Tagore  case).  In 
the  case  of  Sonaton  Bysack  v.  Juggut  Soondaree, 
8  Moore  85,  it  was  held  that  the  extent  of  the 
power  of  testamentary  deposition  by  Hindus  must 
be  regulated  by  the  H  indu  Law,  and  later  it  was  held 
by  the  same  tribunal  that  though  “  the  ancient 
Hindu  treatises  make  no  mention  of  wills  ”  decided 
cases  have  determined  that  the  testamentary- 
power  exists  and  may  be  exercised  at  least  -within 
the  limits  which  the  law  prescribes  to  alienation  by 
gift  inter  vivos"  (Beer  Pertab’Saha  v.  Rajendra 
Pertab  Sahu,  12  Moore  1). 

In  the  case  of  Sreemutty  Soorjamoney  Dassee 
v.  Dinabandhu  Mullick,  (1)  it  was  held  that  there 
may  be  a  devise  of  an  absolute  estate  defeasible 
on  the  happening  of  a  certain  event.  It  was  the 
case  of  a  will,  by  which  property  was  devised  to  five 
sons  of  the  testator  absolutely,  but  in  the  event  of 
any  of  the  sons  dying  without  male  issue,  there  was 
a  gift  over  to  the  surviving  sons;  it  was  held  that 
the  gift  over  was  good.  Their  Lordships  made 
the  following  observations  in  that  case:  “What¬ 
ever  may  have  formerly  been  considered  the  state 
of  that  (the  Hindu)  law  as  to  the '  testamentary 


(1)  9  Moore  123,  See  also  6  Moore. 526. 
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power  of  Hindus  over  their  property,  that  power 
has  long  been  recognised  and  must  be  considered 
as  completely  established.  This  being  so,  we  are 
to  say  whether  there  is  anything  generally  mis¬ 
chievous  or  anything  against  the  general  principles 
of  Hindu  Law  in  allowing  a  testator  to  givg 
property  whether  by  way  of  remainder  or  by  way 
of  executory  bequest  (to  borrow  terms  from  the 
law  of  England)  upon  an  event  which  is  to  happen, 
if  at  all,  immediately  on  the  close  of  a  life  in  being. 
Their  Lordships  think  that  there  is  not ;  but  there 
would  be  great  general  inconvenience  and  public 
mischief  in  denying  such  power.”  The  rule  was 
followed  in  several  cases  in  the  Privy  Council  (i). 

But  in  a  recent  case,  the  Privy  Council  have  held 
that  in  regard  to  contingent  or  executory  bequests, 
the  Succession  Act  has  laid  down  a  hard  and  fast 
rule  , and  under  section  III.  of  that  Act,  in.  case  of 
absolute  devise  to  sons,  a  gift  over,  on  the  death  of  a 
son  dying  childless,  to  the  surviving  sons,  was  bad, 
when  the  son  died  after  the  death  of  the  testator  (2) 
and  “the  original  gift  to  the  sons  in  equal  shares 
became  indefeasible  on  the  testator’s  death.” 

We  next  go  to  the  celebrated  case  of  Tagore 
v.  Tagore  (3).  In  that  case,  the  Privy  Council  laid 
down  the  following  rules  : — 

(1)  In  order  to  make  a  gift  under  a  will  good 
by  Hindu  Law,  the  donee,  except  in  the 
case  of  an  adopted  child  or  a  child  eu  ven¬ 
tre  sa  mere ,  must  be  a  person  in  existence 


(1)  Kumar  Tarakcswar  v.  Kumar  Soshe  Shikarcswar,  jo  I.  A.  51.  Krista 
Kamuni  v.  Norcndra  Krishna,  16  I.  A.  29,  16  Cal  3S3. 

(2)  Karcndra  v.  Kanmlbashinee,  23  Cal.  563.  Sec-  24  Cal.  406. 

(3)  Jolimira  Mohon  Tagore  v*  Gunemlra  Mohon  Tagore,  9  li.L.R.  377. 
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capable  of  taking  at  the  time,  when  the 
gift  takes  effect. 

(2)  The  Law  of  Wills  among  Hindus  is  ana¬ 

logous  to  the  Law  of  Gifts,  and  even  if 
wills  are  not  universally  to  be  regarded,  in 
all  respects,  as  gifts  to  take  effect  upon 
death,  they  are  generally  so  to  be  regarded 
as  to  the  property  which  they  can  transfer 
and  the  person  to  whom  they  can  transfer. 
The  donee  must  be  a  person  who,  either 
in  fact  or  in  contemplation  of  law,  is  in 
existence  at  the  death  of  the  testator. 

(3)  Trusts  are  not  unknown  to  Hindu  Law 

and  can  be  created  for  carrying  out  such 
intention  as  the  law  recognizes. 

(4)  “All  estates  of  inheritance  created  by  gift  or 

will  so  far  as  they  are  inconsistent  with  the 
.  general  law  of  inheritance  are  void  as 
such,  and  by  Hindu  Law  no  person  can 
succeed  thereunder  as  heir  to  estates  des¬ 
cribed  in  the  terms  which  in  English  Law 
would  be  designated  estates  tail.” 

(5)  A  life  estate  can  be  created  under  the 
!  Hindu  Law.  But  a  devise  to  and 

after  him  to  his  eldest  son  and  to  the 
eldest  son  of  such  son  and  so  forth  for 
ever  is  void  as  attempting  to  alter  the 
line  of  succession  allowed  by  law,  but  it 
would  take  effect,  so  far  as  the  first  donee 
is  concerned  as  only  a  life  estate,  as  in 
respect  of  him  “  the  giver  had  at  least 
that  intention.” 

.  (6)  A  bequest  otherwise  invalid  cannot  be  made 
to  take  effect  by  the  intervention  of  trustees. 
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Lastly  it  was  held  that  “a  mere  expression  in  a 
will  that  the  heir-at-law  shall  not  take  any  part  of 
the  testator’s  estate  is  not  sufficient  to  disinherit 
him  without  a  valid  gift  of  the  estate  to  some 
one  else.”  Indeed  the  rule  of  English  law  that 
the  undisposed  of  residue  vests  in  the  executor  is 
not  applicable  to  Hindus  or  in  India  (1). 

The  rule  in.  Tagore  case  has  been  followed  in 
several  cases,  in  which  wills  laying  down  orders  of 
succession  different  from  the  ordinary  rule,  such  as 
excluding  female  heirs  or  adopted  sons,  have  been 
held  to  be  ineffectual  (2). 

The  case  of  Soorjamoney  Dassee  was  con¬ 
sidered  in  a  recent  case  by  the  Privy  Council,  in 
which  their  Lordships  made  the  following  obser¬ 
vations  :  “  It  was  decided  in  Sreemutty  Soorjee- 

money  Dassee  v.  Denobondhu  Mullik  and  others 
that  a  Hindu  testfafor  may  give  property  by  way 
of  executory  bequest  (to  borrow  a  term  from  the 
law  of  England)  upon  an  event,  which  is  to  happen, 
if  at  all,  immediately  on  the  close  of  a  life  in  being 
and  (it  has  since  been  explained)  in  favour  of  a 
person  born  in  the  testator’s  lifetime”  (3). 

The  rule  that  under  the  Hindu  law  a  devise  to 
be  effectual  must  be  to  one  in  existence  at  the  time  of 
the  testator’s  death,  has  been  held  to  be  an  inflexible 
one,  and  notwithstanding  Sec.  79.  of  the  Succession 
Act,  it  has  been,  held  that  a  bequest  to  a  person  born 
after  the  death  of  the  testator  but  before  the  ter-  / 


(1)  Lallu  Bhai  v.  Man  Kuvart 
(1)  Kumar  Tarakeswar  v.  Kv 
Krista  Romoney  v.  Narendra,  j6  I.  . 
499  I’.  C. 

(3)  Lalit  Mohun  v 


,  a  Bomb.  388. 
ar  Shosi  Sliikbereswar 
29  ;  Surja  Ran  v.  Gung 


>  I.  A.  51  ; 
ham,  9  Mad. 


r.  Chukkun  Lai,  24  I.  A.  89,  24  Cal.  834. 
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mination  of  a  previous  estate,  is  invalid  (i).  It  has 
further  been  held  that  a  devise  to  an  idol  not  set  up 
i.e.,  which  has  not  been  “  Consecrated  by  the  appro¬ 
priate  Ceremonies,  and  so  has  become  spiritualized,” 
before  the  testator’s  death  is  invalid  (2).  The 
rule  however  does  not  seem  to  be  consonant  to 
Hindu  Law  or  to  Hindu  ideas  as  will  be  shewn 
hereafter. 

“  With  regard  to  the  rule  that  a  devise  to  one 
unborn  is  invalid,  a  question  of  some  nicety  has 
arisen  in  certain  cases.  In  the  case  of  Ramguttee 
v.  Kristo  Sundary  (20  W.  R.  472)  ;  it  was  held 
that  a  bequest  to  the  nearest  Jnati  or  Sapinda, 
in  the  event  of  an  adopted  son  dying  childless  was 
bad,  in  as  much  as  the  nearest  Sapinda  was  a  person 
“  who  might  not  be  in  existence  at  the  death  of  the 
testator,  even,  if  it  could  be  shown  that  the  nearest 
Sapinda  on  the  death  of  the  adopted  son  was  the  same 
person  as  the  nearest  Sapinda  ’on  the  death  of  the 
testator.”  In  a  recent  case  a  devise  in  the  follow¬ 
ing  terms  :  “If  any  one  acting  contrary  thereto 
(that  is  to  the  terms  of  the  will)  should  be  de¬ 
prived  of  his  interest  tha't  shall  in  due  course 
devolve  on  the  other  heirs  ”  was  held  to  be  good, 
in  as  much  as  the  other  heir  mentioned  was  actual¬ 
ly  in  existence  at  the  time  of  the  death  of  the  tes¬ 
tator  though  it  was  quite  possible  that  he  might 
be  one  unborn  at  such  time  (3).  In  a  later  case 
before  the  Privy  Council  it  was  held  that  in  the 


(1)  Alanga  Manjori  Sonamoni,  8  Cal.  637. 

(2)  Upendra  Lai  v.  Hem  Chandra,  25  Cal.  404,  Rojomoyee  v .  Troilukho 
Mnhinee,  29  Cal.  260,  Nagendra  v.  Raja  Benoy,  7  C.  W.  N,  I2J.  See 
T)oo iga  v.  Sheo  7  C.  L.  R.  278. 

(3)  Bhobotarinee  ?>.  Peary,  24  Cal.  646, 
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case  of  the  exercise  of  a  power  to  designate  an 
heir,  such  exercise  passes  a  valid  title,  if  the  person 
designated  was  actually  in  existence  at  the  death 
of  the  testator  ( 1 ). 

The  rule  in  the  Tagore  case  has  been  held 
applicable  in  the  case  of  religious  endowments  (2). 
In  case  of  a  religious  endowments  it  has  been  held 
that  the  words  “  my  daughter,  her  husband  and 
their  male  children  successively  ”  gave  life  estates 
in  the  Shebaetship  to  the  sons  of  the  daughters  in 
succession  (3). 

It  was  held,  in  the  case  of  Lalit  v.  Chakkun, 
that  the  words  that  the  donee  shall  be  malik,  or 
enjoy  putrapautradik  ordinarily  confer  an  absolute 
estate,  (and  in  another  case  it  was  held)  even  if  it 
be  mentioned  that  it  is  for  maintenance  (4). 

.  It  has  been  held  that  under  Sec!  82  of  the 
Succession  Act  which  is  applicable  to  Hindu  wills, 
a  bequest  of  property  passes  the  entire  interest 
unless  it  sufficiently  appears  from  the  will  that  only 
a  limited  interest  was  intended  to  pass,  (5)  and  it 
has  further  been  held  that  an  unlimited  gift  of  the 
profits,  is  equivalent  to  an  absolute  gift  of  the 
corpus,  in  the  absence  of  evidence  of  a  different 
intention  (6). 

A  devise  to  a  daughter,  and  her  sons  from 
generation  to  generation  has  been  held  as  meaning 
to  a  daughter  and  her  heirs  and  that  the  provision 


(1)  Bai  Molivahoo  v.  Bai  Mamoobai,  24  I.  A.  93. 

(2)  Gnana  Sambanda  v.  VeUt,  23  Cal.  670. 

(3)  Gopal  v .  Kartik,  29  Cal.  716. 

(4)  Jogeswar  Narain  v.  Ram  Chand,  23  I,  A.  37,  see  Gooroodas  v. 
5arat,  29  Cal.  699.  Gopal  Chunder  Bose  v.  Kartik,  29  Cal.  716. 

(s)  DamodcTdas  v.  Dayabhni,  25  I.  A.  126. 


670  HINDU  LAW. 

contained  in  sec.  96  of  the  Succession  Act  could 
not  be  extended  to  such  case  (1). 

It  is  a  question  of  difficulty,  when  a  devise 
is  made  to  a  widow  whether  it  is  a  full  estate,  a 
life  estate  or  only  a  widow’s  estate.  Ordinarily  the 
widow,  in  case  of  a  devise  of  immoveable  property 
by  the  husband,  takes  a  widow’s  estate.  But  the 
devise  may  be  so  worded  as  to  convey  a  full  estate 
(see  p.  285).  In  several  cases,  it  has  been  held 
on  the  construction  of  particular  wills,  that  the 
widow  took  only  a  life  estate.  A  devise  to  the 
effect  that  the  widow  was  to  “take  possession  and 
enjoy  ”  and  “just  as  he  was  the  owner  so  she 
was  to  the  be  owner,”  was  held  to  create  only  a  life 
estate  (2).  In  a  Madras  case  where  half  the 
property  was  given  to  the  daughter-in-law  and 
daughter  and  the  other  half  to  the  widow  and  the 
adopted  son,  it  was  held  that  the  widow  took  only 
a  lifestate  (3).  It  is  however  difficult  to  follow 
the  reasoning  in  the  latter  case.  A  .  devise  of 
twelve  annas  of  the  estate  to  two  wives  jointly 
with  conditions  as  to  the  mode  of  enjoyment 
was  held  only  to  pass  a  life  estate  (4).  And 
so  when  the  devise  was  yabaljiba  (5).  When  a 
devise  is  made  to  a  female  making  her  malik  it 
has  been  held  that  the  gift  is  an  absolute  one.  (6) 

A  clause  restraining  alienation,  added  to  a 
gift  of  a  heritable  estate  would  be  repugnant  and 


(1)  Ramamirtham  v.  Ranganathan,  24  Mad.  299. 

(2)  Hari  Lai  v.  Bai  Rewa,  21  Bom.  376. 

{3)  Seshayya  v.  Narasama,  22  Mad.  357. 

{4)  Bhobotarinee  v.  Pear}',  24  Cal.  646. 

(5)  Gooroodas  v.  Sarat  Chander,  29  Cal.  699. 

(6)  Ramjewan,  v.  Dal  ICoer,  24  Cal.  406  ;  Raj  Narain  v.  Asutosh, 

*7  Cal.  44-  ■ 
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v°id(I 2 3 4 5 6).  All  devises  to  prevent,  alienation  (2)  or  to 
postpone  the  enjoyment  of  the  donee ,  in  whom  the 
estate  has  vested,  beyond  the  period  of  majority  (3) , 
as  well  as,  directions  to  accumulate  the  income  of 
the  property  devised  except  for  the  purpose  of  pay- 
i  ng  up  legacies  or  debts  or  until  minor  devisees 
attain  majority  are  invalid  (4).  Provisions  to  the 
effect  that  though  the  donees  shall  get  the  shares 
of  the  profits,  but  “  shall  not  be  able  to  be  person¬ 
ally  in  possession,  and  shall  not  be  able  to  make 
any  gift,  or  sale  or  any  other  alienation”  nor  shall  be 
able  to  separate  and  to  make  a  partition  are  void  (5). 

The  rule  as  to  repugnant  conditions  mentioned 
above,  it  should  be  observed,  has  been  introduced 
into  this  country  by  the  decisions  of  our  Courts 
and  not  by  the.  Succession  Act  or  any  other 
enactment. 

As  regards  directions  to  accumulate  in  the 
case  of  Kumar  Asima  v.  Kumar  Krishna,  (6)  a 
direction  to  accumulate  for  99  years  while  no 
direction  was  given  as  to  the  appropriation  of  the 
fund  at  the  end  of  the  time,  was  held  bad.  In  the 
case  of  the  Kirshnaramani  v.  Anarida  (7),  a  trust 


(1)  Sookhmoy  v.  Srimati  Monohuri,  12  I.  A.  103,  Lalit  v.  Chak- 
kun,  24  I.  A.  89.  See  29  Cal.  260.  Harbin  v.  Maslerman,  L.  R.,  Ch.  Div., 
(1894)  vol.  2,  196. 

(2)  Chandi  Churn  v.  Sidheswar,  15  I.  A.  149.  Ashutosh  Dull  v.  Durga 
Churn,  6  I.  A.  182.  5  Cal.  438.  Gosavi  v .  Rivet  Carnac,  13  Bomb.  463. 

(3)  Lloyd  v,  Webb,  24  Cal.  44,  Colly  Nath  v.  Chandra  Nath,  8  Cal. 
378.  Brahmamoyce  v.  Jogesh  Chandra,  8  B.  L.  K.  400.  Wealherall  v. 
Thornburgh,  L.R.,  8  Ch.  269.  Gosling  v.  Gosling.  Job,  265. 

(4)  Biss&nath  v.  JBama  Sundory,  12  Moore  61,  (explaining  Sonaimi 
Bysack’s  case,  8  Moore  66.)  Kumar  Asima  v.  Kumar,  Krishna.  2  B.  L.  R.  1 1 
{ocj)  Sec  Amrita  Lai  Dull  v.  Surnamoyee  Dassi,  27  I.  A.  12S,  See  also 
8  Cal.  378. 

(5) .  Raikishori  v.  Debendra,  15  I.  A.  37. 

(6)  2  B.  L.  R.  0.  C.  J.  11.  (7)  4  B.  L.  R.  0.  C.  J.  231. 
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for  accumulation  which  was  part  and  parcel  of  the 
creation  of  a  perpetuity,  was  held  to  be  bad. 
In  a  Bombay  case,  it  was  pointed  out  that 
Sec.  104  of  the  Succession  Act  is  not  applicable 
t-o  Hindus,  and  that  all  directions  to  accumulate 
are  not  necessarily  bad  and  it  was  held  that  “the 
gift  of  Rs.  7000  to  a  widow  for  life  with'a  gift 
over  of  Rs.  7000,  to  which  was  to  be  added  so 
much  of  the  income  of  Rs.  7000,  as  had  not  been 
required  by  the  widow”  was  good  (1).  "In  a  recent 
Bombay  case,  it  has  been  held  that  a  condition 
attached  to  an  absolute  gift  to  the  effect  that  the 
property  shall  not  be  made  over  to  the  legatee, 
until  he  has  attained  a  certain  age  beyond  the 
period  of  his  majority,  is  bad,  unless  the  will  confers 
an  interest  in  the.  property  upon  some  person  for 
the  intervening  period  (2).  In  Calcutta,  it  has 
been  held  that  in  the  case  of  a  Hindu  widow,  a  Condi¬ 
tion  in  a  will  entailing  forfeiture  for.  non-residence 
in  the  family  dwelling-house  was  valid  (3). 

The  rule  of  English  law  laid  down  in .  the  case 
of  Leake  v.  Robinson  to  the  effect  that  when  a  gift 
is.made  to  a  class,  in  such  terms  that  the  ascertaining 
of  the  class  and  the  vesting  of  the  gift  are  deferred 
beyond  the  period  allowed  by  law,  it  is  wholly  void, 
though  some  of  the  class  be  in  existence  within  such 
period.  The  rule  was  given  effect  to  in  the  early 
cases  of  Saudaminey  Dassee  v.  Jogesh  Chunder 
Dutt  (2  Cal.  262)  and  Kherodentoney.  Dassee  v. 
D'oorgamoney  Dassee  (4  Cal,  455.)  But  .the  Privy 


(1)  Krishnarao  v.  Benabai,  20  Bom.  571. 

(2)  Hussenbhoy  v.  Ahmedbhoy  26  Bom.  319. 

'  (3)  Bhobotarinee,  v..  Peary  Lai  24  Cal.  646  See,  however,  Clavering  v. 
jSJlison.  7  Ii.  L.  C.  707. 
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Council  in  recent  cases,  after  considering  the  effect 
of  Sections  100  to  102  of  the  Succession  Act,  have 
held  that  though  members  of  a  class  to  whom  a  gift 
is  made,  cannot  take  because  born  after  the  death  of 
the  testator,  such  of-  them  as  are  in  existence  before 
his  death  can  take,  when  the  intention  is  clear  that 
the  gift  should  take  effect  as  far  as  it  is  possible  (1). 
In  a  Madras  case  (2),  it  has  been  held  that  a  gift  to  a 
daughter  for  life  and  after  her,  to  her  male  descen¬ 
dants,  should  be  construed  to  be  a  devise  only  of  a 
daughter’s,  estate  so  that  her  male  descendants  may 
take.  But  it  should  be  observed  that  sons  of 
predeceased  sons  of  daughters  cannot  take  under  the 
Hindu  Law  in  the  presence  of  sons. 

.  The  rule  of  English  law  mentioned  above  that 
where  a  gift  is  made  to  a  class,  some  of  whom  are 
incapable  of  taking,  the  disposition  fails  as  to  all  (3), 
was  given  effect  to  in  a  recent  case  in  Bombay  (4) 
and  also  in  1901  in  a  case  Calcutta  (5).  The 
Calcutt  Court  went  further  to  follow  the  case  of 
In  re  Dawson  (6)  where  when  the  invalidity  of  the 
disposition  turned  on  the  probability  that  a  parti¬ 
cular  person  might  have  children,  it  was  held  that 
evidence  was  not  admissible  to  show  that  from  ad¬ 
vanced  age  the  birth  of  future  children  was  im¬ 
possible.  Both  the  judgments,  were  judgments  of 
single-  judges.  It  is  note-worthy  that  in  the 

(1)  Rai  Bishen  Chand  v.  Musnrat  Asmaida,  11  I.  A.  164,  Rnikishori 
Dasi  ».  Debendra  Natli  Sircar,  15  I.  A.  37. 

See  Ram  Lai  Sctl  v.  Kanai  Lai  Sell,  12  Cal.  207,  Manual  Das  a-. 

543,  Krishr.arao  v.  Benabai,  20  Bomb.  571. 

(2)  Srinivasa  v.  Dalidayudupani,  12  Mad.  411. 

(3)  Leake  ».  Robinson,  2  Merwale  Rep.  363.  I'carks  ■>.  Moseley, 

L.  R.  5  App.  cases  714.  (5)  Rojonmycc  v.  Troiluldio,  29  Cal.  260. 

(4)  Khimji  v.  Morarji,  22  Bom.  533.  (6)  L.  R.  39  C!>.  D.  155. 
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Calcutta  case,  the  rulings  of  the  Privy  Council 
were  not  even  cited,  and  the  judgment  in  the 
Bombay  case  does  not  consider  them  at  all.  The 
rule  laid  down  by  the  Privy  Council  is  that  what¬ 
ever  restrictive  law  there  may  be  in  this  matter  as 
applicable  in  India  is  contained  in  Sec.  102  of  the 
Succession  Act  and  that  Section  expressly  says  that 
a  bequest  to  a  class  may  fail,  if  it  is  inoperative 
with  regard  to  some  of  the  class  by  reason  of  the 
rules  contained  in  Sections  100  and  101.  It  is  no 
doubt  true  that  when  the  intention  was  to  benefit 
all  the  members  of  a  class  equally,  it  is  impossible 
to  say  what  shape  the  wishes  of  the  testator  would 
have  taken,  if  he  had  known  that  the  bequest 
would  fail  as  regards  some.  But  the  Privy  Coun¬ 
cil  have  held  that  “though  in  a  case  some  portion 
of  the  intention  must  fail”  that  is  no  reason  why 
the  whole  should  fail.”  It  would  be  unjust  to'  hold 
that  a  devise  wholly  failed  “  when  the  intention  is 
much  more  effectuated  by  giving  the  property  ” 
to  those  who  are  capable  of  taking  “than  if  the 
devise  did  not  operate  any  change  at  all.”  It  was 
also  held  in  the  case  of  Raikishori  that  when  there 
are  two  separable  provisions,  there  is  no  reason  why 
the  one  which  could  take  effect  should  not  take 
effect.  The  Bombay  Court  have  held  that  it  is  a 
question  of  intention.  “If  the  Court  came  *0  the 
conclusion  that  the  testator  had  the  primary 
intention  of  benefiting  all  the  members  of  a  class, 
yet  if  the  Court  can  deduce  a  secondary  intention 
that  at  least  such  members  of  the  class  as  were  in 
existence  at  the  time  of  the  testator’s  death  should 
take  then  effect  should  be  given  to  such  secondary 
intention.” 
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It  is  now  settled  that  trusts  may  be  created  ! 
under  the  Hindu  Law,  but  “  that  which  cannot  be  \ 
done  by  gift,  can  not  be  done  by  the  intervention  ■ 
t  of  a  trustee”  (r). 

Although  the  English  law  of  powers  is  not  : 
to  be  applied  generally  to  Hindu  wills,  yet  a  gift 
by  a  Hindu  testator  of  a  power  of  disposition  by  i 
will  over  his  estate  is  valid.  When  the  testator 
gave  his  entire  immoveable  property  on  certains" 
trusts  which  were  to  stand  valid  during  the  life¬ 
time  of  her  daughter  and  her  children  but  were 
:  to  become  void  if  there  were  no  children,  rHn  the 
former  case'  the  estate  was  to  be  divisible  amongst 
the  heirs  of  the  children  on  the  expiration  of  the 
trusts  ;  in  the  latter  “  to  be  delivered  to  such  per¬ 
sons  as  my  daughter  may  direct  it  to  be  delivered 
i  by  making  her  will,”  it  was  held  that  the  gift  of 
the  absolute  estate  was  not  to  the  daughter  on 
the  event  of  her  being  childless,  but  she  could 
make  a  valid  appointment  in  favour  of  persons 
who  were  actually  or  in  contemplation  of  law  in 
existence  at  the  death  of  the  testator.  But  what 
would  happen  if  there  were  no  appointment  was 
not  decided  (2). 

A  devise  to  Dharam  is  void  as  the  objects 
which  can  be  considered  to  be  meant  by  that  word 
are  too  vague  and  uncertain  for  the  administra¬ 
tion  of  them  to  be  under  control.  In  the  case  of 
Ranchor  Das  (3),  in  which  the  testator  left  two 
widows  and  also  created  trusts  for  Dharam,  it  was 


(1)  Knshnaramani  v.  Anancla  4  B.  L.  R.  231  (old  cases),  Knj 
Sham  Chand  6  Cal,  106,  See  29  Cal.  260. 

(2)  Bai  Mativahoo  v.  Bai  Mamoohai,  24  f.  A.  93. 

(3)  Ranchor  Das  v.  Parvalihhai,  126  I.  A.  71.  23  Bom.  725. 
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held  that  notwithstanding  the  lapse  of  twelve  years 
from  the  death  of  the  testator  a  suit  by  a  reversioner, 
was  within  time  as  brought  within  12  years  from  the 
death  of  the  widows  (who  might  have  been  barred 
themselves),  for  immoveable  property  under  Art 
144  and  also  for  moveable  property  as  brought 
within  6  years  under  Art  1 20.  of  the  Limitation  Act. 

As  regards  limitation  when  there  is  a  trust 
for  a  specific  purpose  or  an  express  trust  under 
Sec.  10  of  the  Limitation  Act,  a  suit  for  following 
trust  property  in  the  hands  of  the  trustee  is  not 
barred  (1)  but  it  is  otherwise  when  there  is  only  an 
implied  or  resulting  trust  (2).  It  has  been  h'eld  in 
Bombay  that  wherjs  a  will  vested  the  whole  of  a 
testator’s  property  .in  executors  for  certain  purposes 
which  could  not  be  carried  out  the  executors  were 
express  trustees  (3).  But  where  the  executors  were 
entrusted  with  property  for  a  certain  definite  pur¬ 
pose  which  did  not  fail,  it  has  been'  held  there  can 
be  no  limitation  (4).  In  a  recent  Bombay  case, 
it  has  been  held  that  where  the  son  as  executor 
was  to  make  over  to  the  widows  the  rents  of  certain 
houses,  there  was  no  limitation  to  a  suit  for  arrears 
of  rent  by  the  widows  against  the  son  (5). 

(1)  Suddasook  v.  Ram  Chnnder,  17  Cal.  620. 

Settu  v.  Krishna,  14  Mad.  61. 

(2)  Greender  Chmldr  ».  Mackintosh,  4  Cal.  897. 

Hemangini  ».  Nobin- Chand,  8  Cal.  78S. 

Arunachala  v.  Ramasamya,  6  Mad.  402. 

Lallubhai  v.  Mankuvarbai,  2  Bom.  588. 

Nanalal  a  Hurlo  Chand^l4  Boim  476-  ^  ^ 

ICherodemoney  v.  Doorgamoney,  4  Cal.  455. 

Barkat  v.  Daulat,  4  All.  187,  Muhammad  v.  Safdar.  7  All.  25. 

Cowasji  v.  Rustomje,  20  Bom.  51 1. 

■  (3).  Vnndravandas  v.  Cursondas,  21  Bom.  646. 

(4)  Nanalal  v.  Harlochand,  14  Bom.  476, 

(5)  Ramdhan  v.  Manlbai,  25  Bom.  429. 
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The  executor  of  a  Hindu  will,  before  the 
passing  of  the  Hindu  Wills  Act,  it  was  held,  was 
only  in  the  position  of  a  manager  ( r ).  But  since  the 
passing  of  the  Hindu  Wills  Act,  he  represents  the 
estate  of  the  deceased  and  as  such  he  alone  can  sue 
and  be  sued  (2).  But  as  executor  he  is  a  mere 
trustee  and  when  his  work  has  been  completed  and 
all  his  duties  performed  the  estate  vests  in  the 
person  to  whom  it  is  given  as  beneficiary. 

It  has  been  held  that  the  Probate  and  Adminis¬ 
tration  Act  applies  to  Hindus,  that  term  including 
Jainas  (3). 

P 


(r)  Shaikh  Moosa  ^  Shaikh  Essa,  8  Bom.  241,  Sarat  Chunder  v. 
Bhupendra  Nath,  25  Cal.  103,  Jugmohun  Das  v.  Pallonji  22  Bom.  1. 

(2)  Sarat  Chunder  v.  Bhupendra  25  Cal.  103.  . 

(3)  Bachebi  v.  Makhan  3  All  55. 


CHAPTER  VIII. 


SECTION  I. 

Religious  Institutions  and  endowments. 

The  history  of  the  religious  institutions  of 
India  is  little  known,  and  the  law  governing  them 
is  in  consequence,  little  understood.  Writers  on 
Hindu  Law  have  strangely  considered  that  these 
institutions,  which  for  good  or  for  evil  exercise 
great  influence  in  the  country  and  hold  extensive 
properties,  are  not  worthy  of  special  notice. 

In  ancient  pre-Buddha  times,  we  find  that  it 
was  the  duty  of  every  Brahmin  .to  take  pupils 
and  to  support  them.  The  pupils  sometimes  begged 
for  themselves  and  for  their  teachers  and  paid  what 
they  could  to -the  teachers  on  the  completion  of 
their  studies.  We  also  find  somtimes,  a  large- 
congregation  of  students  and  ascetics  gathering 
round  a  famous  Rishi.  But  we  find  no  schools 
of  ascetics. 

Manu’s  ascetic  was  an  old  man  who  in  old  age 
renounced  the  world  and  sought  death.  He  also  re¬ 
cognised  another  class  namely  the  perpetual  student. 
By  a  combination  of  these  two,  the  class  of  San- 
nyasis  which  we  know  now,  and  which  would  have 
been  repudiated  with  scorn  by  Manu,  was  evolved. 
Buddha  met  with  all  the  fantastic  types  of  Sannyasis, 
which  we  see  and  a  great  many  more.  There 
was  some  attempt  at  forming  congregations  of 
ascetics  before  his  time.  But  it  was  Buddha  who 
was  the  first  teacher  in  history  who  founded  regular 
establishments  for  monks  and  ■  nuns.  Buddhism 
can  not  exist  without  the  three  gems  :  Buddha, 
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the  Dharma  or  the  law  of  Buddha  and  the  Sangha 
i.e.,  the  congregation  of  monks  who  observed  the 
law  in  its  purity.  The  Sangha  alone  on  the 
death  of  Buddha,  kept  and  could  keep  alive  his 
religion.  The  congregation  v^as  formed  so  that 
the  members  might  help  each  other  in  keeping 
.  to  the  path  of  hard  discipline  of  mind  and  body 
enjoined  by  Buddha.  For  humanity  afflicted  with 
many  cares  and  troubles,  Buddha  established  a 
place  of  refuge.  .The  troubled  man  or  woman| 
had  simply  to  determine  to  lead  a  philosophic 
life  without  desires  and  he  had  a  place  in  the 
|  monasteries,  where  life  was  hard  but  free  from 
j  all  cares.  The  idea  of  the  “  impermanency  of ' 
S’  thing's”  so  possessed  the  Indian  mind  that  some 
|!  times  the  entire  population  of  a  kingdom,  as  in 
j  the  case  of  Sakyas,  left  off  the  world  and  became 
■  followers  of  the  purest,  the  most  beneficipnt,  the  ' 
most  philosophical,  the  most  charming  of  atheisms. 
These  monasteries  were  at  first  built  for  shelter 
during  the  rainy  season,  for  in  other  seasons,  the 
monk  wandered  about  and  slept  at  the  foot  of  trees, 
caves  and  such  places.  Wealthy  disciples  of  Buddha 
vied  with  each  other  in  building  costly  monasteries 
for  him  and  his  monks,  and  making  permanent 
provision  for  their  maintenance.  When  these  places 
called  Sangbaramas  were  built,  the  monks  began 
to  reside  in  them  permanently  and  Buddha  laid 
down  the  famous  rules  of  Vinaya  for  their  guidance. 
A  purer  system  has  not  been  invented  by  man. 
There  are  now  in  this  world  no  true  Vinaya  and 
no  true  Sangha.  Monasteries  there  are  innumer¬ 
able  in  the  Buddhistic  countries  and  a  show  of 
Vinaya  observed  in  them.  But  true  Buddhism  is 
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no  more.  No  man  anxious  to  leave  off  the  cares 
and  pains  of  the  world  can  now  take  refuge  in 
Buddha,  Dharma  and  Sangha. 

These  Sangaramas  existed  till  the  thirteenth 
century,  when  the  Mahtimedans  in  their  quest  of 
treasures  of  monasteries,  easily  found  the  monks  con¬ 
gregated  in  the  Sangharamas  and,  as  their  historian 
puts  it,  lopped  off  their  shaven  heads  and  the 
Sanghas  ended  with  them.  Buddhism  disappeared 
from  India.  But  the  monasteries  did  not  cease 
to  exist. 

About  the  eightfh  century  A".  D.,  Sankara  the  - 
greatest  Hindu  Scholar  and  philosopher  of  modern 
India,  defeated  the  Buddhists  in  argument  and  re¬ 
established.  Hinduism  as  the  dominant  religion  of 
India.  Sankara  was  an  ascetic  and  founded  schools  • 
of  ascetics.  .Hindu  scholars  and  philosophers  like 
Mandana  Misra,  attempted  to  prove  against  him 
that  such  ascetisfn  was  agaiu’st  the  law  of  the 
Hindus.  But  all  opposition  was  overborne  by  the 
commanding  influence  of  Sankara,  who  established 
four  mutts  in  Badrinath,  Dwarka,  Puri,  Sringeri 
called  the  Saroda,  the  Josh'i,  the  Goberdhan  and 
Sree  Mutts,  and  Mandana  himself  became  a  Sanyasi 
disciple  under  the  name  of  Sureswara.  Sankara 
founded  the  orders  of  Sannyasis,  called  Tirthas, 
Asramas,  Banas,  Aranyas,  Giris,  Parbatas,  Sagaras; 
Saraswatis,  Bharatis  and  Puris.* 

The  orthodox  Hindu  recognises  no  other 
Sanyasis.  Kabir  and  Nanaka  also  established  mo- 
nasteris  on  the  lines  of  Sankara.  Chaitanya,  the 
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pure,  the  subtle  mystic  of  Nadia,  the  greatest  ex¬ 
ponent  and  example  of  Bhakti,  originally  belonged 
to  one  of  Sankara’s  orders,  namely  Bharati,  though 
he  violently  repudiated  Sankara’s  pantheism  and  his 
followers  founded  the  class  of  -ascetics  known  as 
Byragis,  who  too  have  their  establishments.'  But 
it  is  the  schools  of  Sanyasis  founded  by  Sankara 
that  are  now  predominant  and  are  the  wealthiest, 
and  it  is  of  them  that  we  should  speak  first. 

Sankara  founded  his  monastic  system  on  the 
lines  of  the  Buddhistic  Sangharamas  which  were 
found  existing  at  the  time.  The  rules  of  the  Hindu 
and  the  Buddhistic  institutions  so  far  as  the  internal 
management  was  concerned  were  very  similar. 
The  Buddhistic  had  a  superior  under  whose  manage¬ 
ment  the  establishment  was  and  so  had  all  the  Mutts 
of  Sankara  who  were  called  Mohunts  and  Acharyas, 
etc.  He  had  the  control  of  all  the  property.  The 
succession  was  regulated  by  a  system  of  nomina¬ 
tion  and  election  combined.  .As  a  rule,  the  best 
and  most  erudite  among  the  disciples,  upon  whom 
the  choice  of  the  congregation  would  naturally  fall, 
was  nominated  and  there  was  rarely  any  contention. 
In  course  of  time,  however,  as  the  wealth  of  the 
Mutts  increased  and  worldliness  and  all  the  vices 
of  an  idle,  luxurious  life  took  the  place  of  stern 
austerity  and  scholarship  above  that  of  all  Buddhists 
and  other  schismatics,  by  which  Sankara  intended 
the  Sanyasis,  specially,  the  superiors  should  be 
distinguished,  worldly  ideas  became  the  ruling 
ideas  of  the  establishments.  Thus  in  the  Mutts, 
the  direct  disciples  of  the  Mohunt  were  regarded 
as  his  sons,  the  disciples  of  his  Guru  were  brothers 
and  the  disciples  of  his  Guru’s  Guru  were  his 
86 
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uncles.  There  thus  sprang  up  a  regular  genealogy, 
as  in  the  case  of  ordinary  individuals.  The  direct 
disciples  were  considered  entitled  to  succeed  before 
others  and  failing  them  those  that  would  be  the 
next  heirs  according  to  Sanyasi  genealogy.  The 
idea  is  a  creation  of  the  fancy  of  the  ignorant  in 
these  latter  days,  and  is  not  based  on  the  Smritis. 

But  one  man  could  alone  succeed  to  the 
Mohuntship.  He  was  however,  a  mere  manager 
and  trustee  for  the  establishment.  Incurring 
debts  and  making  alienations  of  any  kind  were, 
.in  the  nature  of  his  office,  beyond  his  power. 
It  is  doubtful  whether  even  for  the  support  of 
the  Sanyasis  any  alienations  could  be  made,  for 
the  Sanyasis  are  supposed  to  want  nothing  and 
could  always  support  themselves  by  begging. 
However,  as  property  accumulated  in  thei  hands 
of  the.  Mohunts,  many  of  them  proved  themselves 
most  capable  speculators  and  men  of  business. 
They  lent  moneys,  and  sometimes,  borrowed, 
they  purchased  and  sold  lands  and,' every  way 
dealt  with  property  as  other  men  of  business  would 
do.  The  result  has  been  that  many  of  these  es¬ 
tablishments  are  now  enormously  rich  and  Sankara’s 
idea  has  been  entirely  lost  sight  of.  As  a  rule, 
the  Sanyasis  are  ignorant  and  many  of  them, 
specially  the  Mohunts,  addicted  to  vicious  and 
wicked  habits.  They  do  not  know  how  to  spend 
their  money.  Beyond  occasionally  giving  doles  of 
rice  to  beggars,  no  good  work  is  done  by  them. 
They  sometimes  spend  lacs  of  rupees  in  what 
they  call  the  Bhandara,  which  is  a  combination 
of  Sraddha  of  the  deceased  Mohunt  and  installation 
of  the  new  one.  They  spend  thousands  upon 
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thousands  in  setting  up  temples  of  the  various 
gods  and  goddesses  of  the  Hindu  pantheon.  All 
this  they  have  no  power  to  do  under  Sankara’s 
system.  Thus  they  spend  their  times  :  they,  whom 
?  Sankara  wished  to  -  keep  before  the  eyes  of  an 
ignorant  World  immersed  in  vice  and  vanity,  as 
shining  examples  of  scholarship,  wisdom  and  free¬ 
dom  from  all  vanities,  they,  whom  he  intended 
to  be  above  the  gods  themselves. 

Now  let  us  proceed  to  the  cases  about  the 
succession  of  Mohunts.  In  every  case,  it  has  been 

I  held,  that  the  custom  governing  the  particular 
establishment  has  to  be  proved  (1).  As  a  rule  the 
j.'  custom  that  prevails,  is  that  the  Mohunt  nominates 
his  successor  by  word  of  mouth  or  by  a  will  (2). 
if  However  that  may  be,  such  nomination  is  supposed 
1  to  be  subject  to  the  confirmation  of  the  entire  body 
of  Sanyasis  of  different  Mutts  who  have  to  be  invited 
to  the  Bhandara  ceremony, '  when  the  investiture 
-  with  the  chudder  or  cloth  of  office  takes  place. 
Sometimes  there  is  no  power  of  nomination  and 
the  Mohunt  is  appointed  by  a  system  of  election 
by  all  the  Sanyasis  of  the  Mutts  of  his  order  (3). 
The  true  rule  it  seems  to  me,  is  that  when  no 
custom  is  proved,  or  no  nomination  made,  the 
Mohunt  should  be  elected  by  all  the  Sanyasis  of  the 
institution  (4).  “  In  some  Asthals,  the  succession 

(1)  Janoki  v.  Gopal,  10  I.  A.  32,  9  Cal.  766.  Rameswaram  Pagoda, 

(2)  Greedhary  v.  Nundkishore,  it  Moore  405.  Trimbakpuri  n. 
Gangabai,  11  Bomb.  514.  Ramalingam  v.  Vylhiligam,  20  I.  A.  150, 
16  Mad.  490.  Gendapuri  v.  Chalarpuri,  9  All.  1. 

(3)  MohiinL  Gopal  v.  Kerparam,  S.  D.  1856,  p.  250.  Narain  v.  Rrinda- 
ban,  2  S.  D.  151.  Gossain  v.  Bissessur,  19  W.  R.  215.  Madho  v.  Kamta, 

1  All.  539- 

(4)  Madho  Das  v.  Kamta  Das,  1  All.  539* 
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depends  upon  election  from  amongst  the  Chelas 
by  the  superiors  of  other  similar  Asthals.  The 
reigning  king  has  occasionally  the  right  to  elect 
from  among  the  Chelas  of  the  last  Mohunt  ”  (i) 

It  has  been  held  that  when  there  is  a  Chela 
no  other  person  can  succeed  but  he  must  be  an 
ascetic  (2).  But  failing  a  Chela,  a  Gurubhai  (3)  or 
other  spiritual  relation  may  succeed  but  in  such 
cases,  custom  must  be  proved,  and  ordinarily,  suc¬ 
cession  is  governed  by  election. 

All  Mutts  ought  to  have  been  dependent, 
as  originally  intended,  on  the  great  institutions 
founded  by  Sankara.  No  doubt  the  Sankara  Mutts 
still  retain  their  pre-eminence,  but  many  Mutts  have 
been ,  set  up  by  solitary,  capable  and  ambitious 
Sanyasis  independently  of  them.  Again  these 
Mutts  have,  also  dependent  Mutts  called  Murhis. 
It '  is  a  question  of  some  difficulty  untouched  by 
decisions,  how  the  succession  is  to  be  regulated  in 
such  cases. 

To  me  it  seems,  that  as  long  as  a  Mutt  remains 
dependent  and  does  not  attain  to  the  position  of 
an  independent  establishment,  the  nomination  to 
the  office  of  Mohunt,  who  is  a  mere  manager 
for  the  parent  Mutt,  should  remain  with  the 
Mohunt  of  the  latter  (4).  But  what  is  a  dependent 
Mutt  ?  Ordinarily,  it  is  a  Mutt  established  by 
the  parent  Mutt  for  convenience.  But  it  may 

(1)  7  C.  W.  N.  147. 

(2) .  Mahanth  Ramji  Das  v.  Lacchu,  7  C.  W.  N.  145. 

(3)  Bhagban  v.  Ramanaj,  22  Cal.  843  P.  C.  Ganesh  G'.n  •  Umroo 
Gir,  1  S.  D.  A.  291  (1807).  Mohunt  Rammov  v.  Mohunt  Debraj,  6  S.  D.  A- 
262,  Mohunt  Sheo  Pvokash  v.  Mohunt  Joyrarn,  5  W.  R.  Mis.  57. 

(4)  Giyana  Sambandha  v.  Kandasami  Tamberam,  Jo  Mad.  375.  Kashi, 
basbi  Ramling  v.  Chitumbernath,  20  W,  R.  217  P.  C; 
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happen  that  a  Sanyasi  of  a  certain  Mutt  acquires 
property  by  his  independent  efforts  and  sets  up 
a  Mutt.  If  by  his  acts,  it  is  shown,  that,  he 
intended  his  establishment  to  remain  dependent 
upon  the  parent  Mutt,  the  natural  presumption 
■  being  against  such  intention,  the  rule  of  dependent 
Mutts  should  apply.  Otherwise,  the  rule  of  indepen¬ 
dent  establishments  should  apply,  but  the  custom 
of  the  parent  Mutt  should  be  presumed  to  be  the 
custom  governing  such  cases,  unless  the  founder 
has  laid,  down  a  rule  regulating  it.  The  founder 
of  an  institution  has,  it  has  been  held,  always  the 
power  of  laying  down  rules  for  the  management 
as  well  as  for  the  devolution  of  the  trust  (1). 

When  a  Sanyasi  lives  as  a  dependent  member 
of  an  establishment  and  acquires  property,  it  should 
be  presumed  that  he  acquired  it  for  the  establishment. 
But  it  may  so  happen  that  he  may  fight  with  the 
Mohunt  and  legally  establish  his  independent  right 
and  leave  chelas,  though  he  may  choose  to  live  as  a 
dependent  Sanyasi.  Who  should  take  his  property  ? 
As  I  am  aware  of  a  case  of  this  description,  now 
pending  in  Bengal,  I  shall. ,  refrain  from  hazarding 
an  opinion  on  the  matter. 

There  is  another  question  of  great  difficulty. 
When  a  Sanyasi,  wffio  has  not  set  up  an  indepen¬ 
dent  establishment  dies,  who  is  to  take  his  property  ? 
In  such  a  case,  the  rule  of  Yajnavalka  II.  167*'  is 

(1)  Grecdhary  v.  Nundkisliore,  11  Moore  405.  Mutlu  Ramalinga  o. 
Perianayagum,  I  I.  A.  209.  Janoki  ®.  Gopal,  10  I.  A.  32.  Gcnda  ».  Chatar, 
13  I.  A.  IOO.  Neelkristo  Deli  v.  Beerchundcr,  12  Moore  42S.  Kaja  Clnmder 

"1S0.  Musnral  Jai  Bansi  ».  Cliatiar  Dhari,  5  B.  L.  R.  1S1. 
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supposed  to  apply  and  the  disciple  is  the  heir  of 
a  Yati,  the  spiritual  brother  of  a  Vanaprastha  and 
the  preceptor  of  a  perpetual  student.  There  is  a 
case,  in  which  a  certificate  to  collect  debts  was 
granted  to  a  disciple,  in  preference  to  a  spiritual 
brother,  it  being  assumed  that  a  disciple  takes  in  all  • 


“  The  heirs  of  a  hermit,  of  an  ascetic  and  of  a  professed  student,  are 
in  the  order,  the  preceptor,  the  virtuous  pupil,  and  the  spiritual  brother  and 

Upon  this  the  Mitakshara  says  as  follows  :  “  The  heirs  to  the  property 
of  a  hermit,  of  an  ascetic,  and  of  a  student  in  theology  are,  in  order  (that 

belonging  to  the  same  hermitage.  The  student  ( Brahmachari )  must  be  a 
professed  or  perpetual  one  ;  for  the  mother  and  the  rest  of  the  natural  heirs 
take  the  property  of  a  temporary  student ;  and  the  preceptor  is  declared  to 
be  heir  to  a  professed  student  as  an  exception.  A  virtuous  pupil  takes  the 
property  of  a  yati  or  ascetic.  The  virtuous  pupil,  again,  is  one  who  is 

practising  its  ordinances.  For  even  the  preceptor  and  the  like  can  not 
inherit  when  their  conduct  is  bad.  A  spiritual  brother  who  belongs  to  the 
seme  order  (  rjifcftsff  ^  ) 

takes  the  goods  of  a  hermit  (Vanaprastha).  But,  on  failure  of  these  (namely 
the  preceptor  and  the  rest,)  the  spiritual  brother  belonging  to  the  same  order 
takes,  even  when  there  are  sons  and  the  like.  Are  not  those,  who  have 

Since  Vasista  declares,  “They  who  have  entered  another  order,  are 
debarred  from  shares.”  How  then  can  there  h^e  a  partition  of  their 
property?  Nor  has  a  professed  student  a  right  to  his  own  acquired 
wealth ;  for  the  acceptance  of  presents,  and  other  means  of  acquisition 
are  forbidden  to  him.  And  since  Gautama  has  ordained  :  “  An 

ascetic  shall  have  no  hoard  ”  fafinrer  firufftfir  )  *<=  ascetic  also  can  have 
no  effects  by  himself  acquired.  The  answer  is,  a  hermit  may  have  properly  ; 
for  the  text  of  Yajnavalkya  declares  “The  hermit  may  make  a  hoard  of  things 
sufficient  for  a  day,  a  month,  six  months,  or  a  year ;  and  in  the  month  of 
Aswina  he  should  abandon  which  he  has  collected.  The  ascetic  too  has  clothes, 
books  and  other  requisite  articles  ;  for  a  passage  of  the  Veda  directs,  that  he 
should  wear  clothes  to  cover  his  privy  parts,  and  a  text  of  law  prescribes, 
that  “he  should  take  the  requisites  for  his  austerities  and  his  sandals.”  The 
professed  student  likewise  has  clothes  to  cover  his  body.  It  is  therefore  proper 
to  explain  the  partition  of  such  property.” 

The  above  translation  is  by  Colebrooke.  I  have,  however,  taken  the 
liberty  of  correcting  some  obvious  errors.  It  will  appear  from  the  above 

mentioned  above,  cannot  apply  to  such  property. 
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cases  (1).  But  the  rule  laid  down  in  Allahabad 
seems  to  be  correct,  namely,  “a  right  of  inheritance 
strictly  so  speaking  to  the  property  of  a  Guru  does 
not  exist”  among  Sanyasis  (2).  A  Sanyasi  can 
:  ,  hold  no  property.  The  property  mentioned  in 
|  Yajnavalkya,  is  the  wealth  of  the  hermit,  invalu¬ 
able  to  his  disciples,  i.e.,  his  stick,  his  begging 
bowl  and  the  like.  Lands  and  money,  the  Sanyasi 
cannot  hold  in  his  own  .  right.  But  by  the  law 
of  the  land,  he  is  allowed  to  hold  property  in 
the  same  way  as  secular  persons  and  in  such  cases 
his  secular  heirs  ought  to  take  his  property  (3). 
i  But  when  a  Sanyasi  dies,  without  Chelas,  as  a 

j|:  member  of  a  Mutt,  according  to  Smriti  Chandrika, 
|  Ch.  XI.  Sec.  VII.  the  Mutt  takes  his  property. 

|  As  regards  the  power  of  the  Mohunt,  he  can 
j  have  no  authority  to  alienate  any  property  (4).  But 
|  it  has  been  held,  that  his  powers  are  similar  to  the 
powers  of  a  manager  for  ah  infant  (5)  and  debts 
incurred  and  alienations  made  by  him  and  decrees 
obtained  against  him  would  be  good  under  such 
circumstances  as  would  make  them  good  in  case 
of  mere  managers  or  guardians. 

We  have  seen  that  in  certain  cases  the  Mohunt 
may  nominate  his  successor.  In  such  a  case,  there 

(1)  Dukharam  v.  Luchman,  3  Cal.  954. 

(2)  Nirunjun  Bartbee,  v.  Padaruth  Barthec  S.  D.  A.,  N.-W.  P.  1864 
Vol.  I.,  512,  MadhoDas  v.  KamtaDas,  1  AH.  539.  In  Re.  Bhyrub  Bharuttec 
Mohunt,  21  W.  R.  340.  See  Vyavastha  Daipana  312,  4  Cab  543, 
10  Mad.  384. 

(3)  See  in  this  connection,  10  W.  K.  172,  4  Cal.  954.  22  Mad.  302. 

(4)  Narayun  v.  Chintamun,  5  Bomb.  393.  Collector  of  Thana  v.  Ilari, 
6  Bomb.  546.  Sri  Ganesh  v.  Kcshavrav,  15  Bomb.  625. 

(5)  Prosanna  v.  Golab,  2  I.  A.  145.  Konwar  v.  Ram  Chundcr, 
4  I.  A.  52.  Sammatha  v.  Purashothama,  16  Mad.  67.  Kasim  Saiba  v. 
Sudhindhra,  iS  Mad.  359.  Ramalinga  11.  Vythchugam,  20  I.  A.  150,  16 
Mad.  490. 
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can  be  no  question  that  he  can  make  over  his  office 
during  his  life  to  a  person  nominated  by  him,  or,  if 
the  custom  be  well  established,  a  Mohunt  can  always 
renounce  his  office  in  favour  of  the  person  who 
would  be  his  successor  according  to  such  custom  (l). 
Otherwise,  the  interest  of  the  Mohunt  is  wholly 
inalienable  for  he  has  no  personal  interest  (2). 

A  Mohunt  or  a  Shebait  cannot  change  the 
rule  of  succession  at  his  pleasure  (3).  An  assign¬ 
ment  also,  by  the  Mohunt  or  Shebait- or  manager 
of  a  pagoda  “of  the  right  of  the  management  is 
beyond  his  legal  competence  according  to  the  com¬ 
mon  law  of  .India”  (4). 

He  can,  however,  give  leases  for  terms,  as  a 
manager  can.  But  alienations  by  way  of  ordinary 
permanent  leases  or  sales,  unless  there  is  necessity  for 
them,  as  mentioned  above,  are  bad  (5). 

There  are  certain  great  temples  in  India  in 
charge  of  persons  called  Mohynts.  When  they 
are  Mutts  ofi  schools  of  Sanyasis,  the  rules  above 
mentioned  will  apply.  But  when  there  is  no  school 
of  Sanyasis  attached  to  the  temple  and  the  suc¬ 
cession  to  the  office  of  Mphunt  (who  is  called 
by  different  names  in  different  localities,  such  as 
Sirdar  Panda  in  V aidyanath)  is  confined  to  a  family 
or  to  certain  specified  families,  it  is  a  very  difficult 


(1)  Mancharam  v.  Transbankar,  6  Bomb.  29S.  Sitarambhat  v,  Sitaiam, 
f>  Bomb.  H.  C.  250. 

(2)  Rajah  Vurrnah  v.  Rabi  Vurmah,  4  I.  A.  76.  Sarkum  Abu.?;. 
Rahaman,  24  Cal.  83.  Gnanasambandha  v.  Velu  Pandaram,  27  I.  A.  69. 
Durga.t'.  Chanchal,  4  All.  8C  Rajaram  v .  Gonesh,  23  Bomb.  131. 
Narayana  v.  Ranga,  15  Mad.  183. 

(3)  Mohunt  Runiun  v.  Mohunt  Ashbul,  j  W,  R.  160.  Rup  Karain  v. 
Junko  Bye,  3  C.  L.  R.  112. 

(4)  Raja  Vurma  v.  Rabi  Vurma,  4  I.  A.  83,  Sec.  23,  Cal.  670. 

(5)  Shibessowrec  v.  Mothooranalh,  13  Moore  270..  .  . 


RELIGIOUS  INSTITUTIONS,  ENDOWMENTS.  689 

matter  to  ascertain  the  custom  by  which  the  succes¬ 
sion  is:  to  be  regulated.  The.  origin  of  these 
anomalous  cases  is  little  known  and  the  evidence 
of  custom  is  always  of  a  conflicting  nature.  In 
many  of  these  cases,  the  management  was  origin¬ 
ally  given  to  a  certain  man  and  his  family  and  they 
were  allowed  to  appropriate  the  profits  of  the  pro¬ 
perty  attached  as  well  as  the  offerings  to  the  Idol, 
subject  to  the  due,  performance  of  the  pooja.  In 
such  cases,  the  interest  of  the .  Shebait  is  divisible 
and  saleable,  as  for  instance,  the  interest  of  the 
Shebaits  of  the  famous  temple  of  Kalighat  in 
Calcutta.  Again  there  is  the  interest  of  the  Pandas 
and  Paricharaks  of  shrines  who  enjoy  the  profits 
according  to  well-established  custom  and  are  account¬ 
able  to  nobody.  When  there  is  a  manager  or  a 
Mohunt,  he  has  no  beneficial  interest  in  the  property 
or  the  offerings  ( 1 ). 

There  may  be  a  hereditary  priestly  office  and 
in  such  office,  the  males  succeed  according  to  Hindu 
Law  but  it  has  been  held  that  females  may  succeed, 
in  default  of  males  (2).  Iuhas  been  also  held  that 
the  right  to  perform  worship  carrying  emoluments 
with  it,  is  property  subject  to  partition  (3). 

Among  Vaishnavite  sects,  the  rules  of  Sankara 
Mutts  are  applicable,  when  the  establishments  are 
those  of  celibates  (4).  But  as  a  rule,  the  Vaishnavite 
Gurus  are  all  householders  who  assume,  to  them¬ 
selves,  the  position  of  being  parts  of  Divinity — a 


(1)  Girijanund  v.  Sailajanund,  23  Cal.  645.  Sathianama  v,  Saravana- 
-  bagi,  IS  Mad.  266. 

(2)  Sitarambhat  v.  Silaram,  6  Bom.  II.  C.  25. 

(3)  Mittu  v .  Nccrun,  14  B.  L.  K.  1O6.  1 2 3 4  .. 

(4)  Malian tli  Ramji  Das  v,  Lacchu  Das,  7  C.  W.  N.  145. 
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position  not  only  impious  but  wholly  opposed  to  the 
Hindu  Shastras.  The  ignorance  and  docility  of 
Hindus  of  modern  times  have  subjected  them  to 
many  acts  of  oppression  and  immorality  at  the  hands 
of  spiritual  guides,  but  that  is  another  matter.  The 
male  descendants  of  a  Guru  succeed  to  his  property 
and  failing  them  the  females.  It  is  supposed  in  many 
temples  that  as  regards  the  management  the  rule 
of  primogeniture  prevails.  These  holy  gentlemen 
are  supposed  to  be  little  gods  and  .  appoint  other 
persons  to  worship  in  the  temples.  One  of  them, 
Daoji  of  Nathdwara,  gave  a  portrait  of  himself  to  his 
Calcutta  disciples  for  worship,  for  which  a  regular 
Brahmin  Poojak  was  appointed  and  which  was  the 
subject  matter  of  a  heavy  litigation.  There  is  no 
reason  for  the  rule  of  primogeniture  applying  in  these 
cases,  except  it  be  assumed  that  these  are  Rajes. 
The  rule  of  Yajnavalkya  about  ascetics  can  have  no 
application  to  such  cases,  for  these  are  not  ascetics. 
In  Calcutta  however,  in  a  recent  case,  the  rule  of 
Yajnavalkya  was  supposed  to  apply  to  such  cases, 
and  it  was  held  that  among  Byragees,  according  to 
a  custom  proved  in  the  particular  case,  the  pre¬ 
ceptor  of  a  preceptor  was  entitled  to  succeed  to  the 
property  of  a  deceased,  Byragee  (1).  With  all 
respect  to  the  learned  judges,  it  should  be  observed, 
that  according  to  Hindu  Law,  the  ordinary  rule  of 
succession,  should  apply  to  the  case  of  that  strange 
individual  the  married  ascetic.  Indeed,  according  to 
ancient  law,  these  are  slaves  of  the  state  and  their 
property  in  strictness,  belongs  to  the  King.  (2) 

In  this  connection,  it  should  be  remembered 

(r)  The  Collector  of  Dacca  v.  Juggut  Chunder  Goswami,  28  Cal.  608. 

(2)  h?  ntwiqRirO  *rt:  i 
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that  according  to  the  Smritis,  a  Sudra  cannot  be  a 
Sanyasi,  and  in  Madras,  it  has  been  held  in  conse¬ 
quence,  that  in  case  of  Sudra  Sanyasis,  the  ordinary 
law  of  inheritance  applied  (1).  But  the  practice  of 
Vaishnavas  is  now  well  recognized  that  a  Sudra 
can  be  an  ascetic.  There  are  several  Mulls  under 
Siidras.  Among  Tantrikas  also,  according  to  a 
text  of  the  Mahanirvana  Tantra,  a  Sudra  can  be  a 
Sanyasi  (2).  It  should  also  be  remembered  that 
according  to  certain  Puranas  and  Tantras,  there 
can  be  no  Brahmacharis  and  Banprasthas  in  this, 
the  Kaliyuga. 

All  Mutts,  Pagodas  and  the  like  institutions 
are  considered  public  Debutter.  But  in  the  case  of 
Vaishnavite  Akharas,  or  in  Shivite  Mutts,  where 
the  Mohunts  are  married  men  and  their  children 
succeed  to  their  posts,  it  becomes  sometimes  very 
difficult  to  say  whether  they  are  public  Debutter  or 
otherwise. 

We  next  come  to  trusts  for  religious  and  cha¬ 
ritable  purposes.  These  again  may  be  public  or 
private.  The  ordinary  law  of  trusts  applies  in  these 
cases  with  certain  peculiarities  when  the  trust  is 
for  the  service  of  an  idol. 

In  a  public  endowment,  the  dedication  is  to  or 
for  the  use  or  benefit  of  the  public.  When  property 
is  set  apart  for  the  worship  of  a  family  god,  in 
which  the  public  are  not  interested,  it  is  called 


(1)  Dharmapuram  v.  Virapandiyatn,  22  Mad.  302. 

.  (2)  3Twr.  tw:  v?:.  €T«n*t  w  t  i 

jnrarsjr^wt  ’i  M  i 
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private  Debutter.  In  these  cases  “the  consensus  of 
the  whole  family  might  give  the  estate .  another 
direction.”  It  has  been  held  that  the  gift  of  an  idol 
and  its  property  by  the  members  of  the  family  to 
whom  it  belongs,  to  another  family  for  the  purpose 
of  carrying  on  the  worship,  if  made  for  the  benefit 
of  the  idol,  is  valid  (1). 

It  was  at  first  thought  in  Bengal  that  the  gift  of 
one’s  whole  property  to  an  idol  was  invalid,  but  the 
validity  of  such  a  gift  was  soon  established  and  is 
unquestionable  now  (2).  “  But  it  being  assumed 

to  be  a  principle  of  Hindu  Law  that  a  gift  can 
be  made  to  an  idol  which  Is  a  caput  mortuum, 
and  incapable  of  alienating,  you  cannot  break  in 
upon  that  principle  by  engrafting  upon  it  the 
English  Law  of  perpetuities”  (3).  A  devise  or  a  gift 
in  favour  of  an  individual  may  be  bad  but  may  be 
good  when  in' favour  of  an  idol  (4). 

The  rules  laid  down  in  the  Tagore  case  have 
been  held  applicable  in  the  case  of  religious  endow¬ 
ments  and  hereditary  offices,  and  succeeding  life 
estates  cannot  be  created  for  the  management  of  an 
endowment  (5).  The  rules  of  construction  depending 
upon  the  Tagore  case  and  Kamalbasinee’s  case, 
should  thus  be  held  applicable  in. the  case  of  endow¬ 
ments.  In  a  recent  case,  the  words  my  “daughter, 
her  husband  and  their  male  children  in  succession" 


(1)  Kheller  v.  Hari,  17  Cal.  557,  12  Cal.  341. 

(2)  Gocool  Chunder  Corformal’s  case  F.  MacNaghten,  320  App.  5S. 
Radhabullabh  Tagore  v.  Goopee  Mohon  Tagore,  F.  MacNaghten,  335. 

(3)  Kumara  Asima  v.  Kumara  Krishna,  2  B.  L.,  R.  O.  C.  j.  47. 
Goberdhun  Bysack  Shamchand  Bysack,  Bourke  282. 

{4)  Tagore  v.  Tagore,  9  B.  L.  R.  377.  Krishnaramani  v.  Anandakrishna,  , 
4B.  L.  R.,  O.  C.  j.  231. 

(5)  Gnanasambanda.  v.  Velu,  23  Mad.  271,  27  I.  A,  69. 
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have  teen  held  as  creating  life  estates  in  the  She- 
baitship  to  the  sons  of  the  daughter  in  succession 
and  as  such  not  impugning  the  above  rules  (1). 

On  the  strength  of  the  above  mentioned  rule 
in  the  Tagore  case,  it  has  been  held  that  a  devise  to 
an  idol  not  set  up,  or  which  has  not  been  “consecra¬ 
ted  with  appropriate  ceremonies  and  so  has  become 
spiritualized,”  before  the  testator’s  death,  .is  in¬ 
valid  (2).  .  With  all  respect  to  the  learned  judges,  it 
should  be  observed  that  though  it  is  a  fact,  that  the 
idols  of  the  Hindus  before  they  can  be  worshipped, 
require  to  be  “spiritualized”  or  “made  living”  by 
mantras ,  the  idols  are  not  the  gods.  The  gods 
proceed  from  the  Supreme -Being.  According  to 
•  Hindu  ideas,  the  gods  are  spiritual  entities  existing 
during  the  all  but  infinite  period  of  time  called  a 
Kalpa,  between  one-  Pralaya  and  another.  They 
pervade  all  space  and  specially  images  made  for 
worship,  out  of  compassion  towards  those  who 
worship  them  in  intense  sincerity,  from  pure  devo¬ 
tion  or  in  great  distress.  The  gods  exist  apart  from 
the  images  and  it  is  absurd  to  say  that  a  dedication 
of  property  to  the  worship  of  Shiva  or  Vishnu  is 
not  a  good  dedication,  if  the  image  be  not  set  up 
before  the  death  of  the  donee. 

When  a  gift  is  made  to  an  idol  some  person  is 
appointed  as  Shebait  who  is  strictly  a  manager  but  is 
considered  as  a  trustee  for  the  idol  (3).  But  by  its 
very  nature,  the  right  of  a  Shebait  cannot  be  alienable 
to  strangers.  Such  estates  are  called  debutter  and  are 

(1)  Gopal  Chundcr  Bose.  v.  Kariic,  29  Cal.  760. 

(2)  Upendra  Lai  v,  Ilem  Chundcr,  25  Cal.  404.  Rojomoycc  v. 
Troilukho  Mohinee,  29  Cal.  260.  Nogcndra  *v .  Raja  Bcnoy,  7  C.  W.  N. 
121:  See  Doorga  v.  Sheo,  7  C.  L.  R.  27S. 

(3)  Bhuggobulty  v.  Gooroo  Trasanno,  25  Cal.  112. 
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often  created  to  defraud  creditors  or  to  defeat  the  pro¬ 
visions  of  ordinary  law  of  descent  and  for  preventing 
alienations  and  in  such  cases  the  devises  are 
ineffectual.'  It  is  often  a  question  of  some  difficulty 
whether  a  Debutter  has  been  completely  and  validly 
created.  The  mere  execution  of  a  deed  dedicat¬ 
ing  property  to  a  God  in  the  absence  of  any 
act  showing  that  the  executant  really  divested 
himself  of  the  property  by  at  least  appropriating 
the  profits  to  the  worship  of  the  God,  is  not 
enough  (1).  Under  Hindu  Law,  it  should  be 
remembered  that  the  offerings  to  a  God  should  be 
made  over  to  Brahmins  and  not  enjoyed  by  the 
grantee  (2).  Whether  the  dedication  is  bonafide 
or  only  colourable  is  a  question  of  fact.  Where 
there  has  been  no  dedication,  mere  appropriation 
of  a  portion  of  the  profits  to  the  worship  of  a 
God  (3),  or  even  the  release  by  the  government 
as  valid  debutter  (4)  is  not  enough.  Even  the 
purchase  of  a  property  in  the  name  of  .a  God 
without  setting  up  the  idol  or  appointing  priests 
for  its  worship  has  been  held  not  to  create  a  per¬ 
manent  and  inalienable  endowment  (5). 

But  where  it  appears,  that  it  was  intended 
that  a  part  of  the  income  of  the  prpperty  should 


(1)  Watson  v.  Ram  Chand,  18  Cal.  10,  S  W.  K.  43,  2  Hay.  490, 
3  W.  R.  142. 

(2)  ft  <?srrg  gntht  ft  w?  gftnnt  i 

Trans.  Having  made  offerings  (.0  a  God,  the  sacrificial  fee  also  should 
be  given  to  the  God.  The  whole  of  that  should  then  be  given  to  a  Brahmin, 
otherwise  it  is  fruitless.  Text  of  Malsya  Suhta  ciled  by  Raghunandana. 

(3)  -Rampersad  v.  Sreeharee,  18  W.  R.  399. 

(4)  Nimaye  v.  Jogendra,  21  W.  R.  365. 

(5)  Maharanee  Brojosoondari  v.  Ranee  Luchme  Koomvaree,  20  W.  R 
95,  P.  C. 
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be  applied  for  the  worship  of  the  idol  or  the 
performance  of  religious  ceremonies,  though  the 
entire  devise  may  be  set  aside,  the  heirs  take  the 
property  subject  to  a  charge  for  the  proper  worship 
of  the  idol  (1).  The  heirs  may  have  the  worship  by 
turns  in  such  cases,  though  according  to.  strict 
Hindu  Law  it  should  vest  in  the  eldest  male  line. 

In  the  latest  case  on  the  question,  Mr.  Justice 
Banerjee  held,  upon  the  construction  of  a  grant  which 
had  been  made  to  a  priest  for  the  purpose 'worship 
of  the  God  Baidyanath,  that  though  “  it  is  true  that 
the  grant  in  one  place  says  that  the  village  is  made 
debutter  property  of  the  idol  ”  and  though  “  it  is 
also  true  that  the  document  further  provides  that  if 
it  is  discovered  that  the  grantee  is  neglecting  the 
sheva  worship  he  will  be  dismissed,”  “when  one 
looks  at  the  substance  of  the  thing  one  funds  that 
the  enjoyment  of  the  usufract  is  left  with  the  grantee 
and  his  successors  for  the  document  expressly  says 
to  the  grantees  “  you  with  your  grandsons,  in 
succession  will  enjoy  the  aforesaid  mouza  by  carry¬ 
ing  the  sheva  worship  of  the  idol  Sri  Sri  Jeu  and 
will  give  me  your  benedictions  three  times  a  day.” 
The  Judges  held  that  “the  property  was  the  pro¬ 
perty  of  the  grantee  subject  to  the  performance  of 
certain  duties  ”  but  the  corpus  was  not  divisible  as 
no  partition  would  be  binding  on  the  grantor.  But 
the  plaintiff  was  held  entitled  to  a  third  part  of 
the  profits  subject  to  his  carrying  on  the  worship 
during  a  third  part  of  the  year  (2). 

(1)  Ashutosh  Dutt  v.  Doorgachurn,  5  Cal.  439  P.  C.  Promotlio  v. 
Radhica,.  14  B.  L.  E.  175.  Phati  v.  Damodar,  3  Bom.  S4.  Sonatim 
Bysack  v.  Sreemutty  Juggut  Sundrcc,  S  Moore  66.  Earn  Coomar  v. 
Jogender,  4  Cal.  56.  Suppammal  v.  Colicclnr  of  Tanjore,  12  Mad.  3S7. 

(2)  Kulanand  v.  Hansraj,  7  C.  W.  N. 
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The  devolution  of  the  office  of  Shebait  or  trustee 
for  a  religious  or  charitable  trust  is  regulated  by 
the  terms  of  the  deed  by  which  it  is  created. 
Where  there  is  no  provision  in  the  trust  deed,  it 
devolves  upon  the  legal  heirs  of  the  creator  of  the 
trust  (1).  Indeed  it  has  been  held  that  when  the 
worship  of  a  Thakoor  has  been  founded,  the 
Shebaitship  is  held  to  be  vested  in  the  heirs  of  the 
founder,  in  default  of  evidence  that  he  has  disposed 
of  it  otherwise,  or  that  there  has  been  some  usage, 
or  course  of  dealing  to  show  a  different  mode  of 
devolution  (2).  When  the  succession  as  laid  down 
by  the  donor  fails,  if  reverts  to  his  heirs  (3). 

Debutter  property  properly  speaking  is  property 
belonging  to  a  God  and  is  thus  not  divisible  and 
according  to  strict  Hindu  Law.,  the  succession  to  the 
office  of  the  Shebait  should  be  governed  by  the 
rule  of  primogeniture.  But  it  has  been  held  that 
where  no  rules  had  been  laid  down  in  the  deed  • 
the  management  should  be  hel<i  in  turns  by  the 
heirs  (4).  It  has  been  held  that  a  female  may 
become  a  trustee  unless  where  the  office  requires  the 
discharge  of  duties  which  a  female  is  incompetent 
to  perform  (5).  It  has  also  been  held  that  where 
according  to  the  terms  of  the  deed,  the  succession  to 
the  office  of  the  trustee  has  wholly  failed,  or  where 


(1)  Gnanasambandha  v.  Vein  Pandoram,  27  I.  A.  69,  23  Mad.  271. 
Janaki  v.  Gopal,  10  I.  A.  32,  9  Cal.  766.  Jagannath  v.  Ranjit,  25  Cal.  369. 
Goswami  Sri  Giridliari  v.  Ramanlaljee,  16  I.  A.  137.  Peet  Koonwar  v. 
ChuLterdhari,  13  W.  R.  396. 

(2)  16  I.  A.  137,  22  Cal.  843. 

(3)  17  Cal.  3.  Jagannath  v.  Runjit,  25  Cal.  354. 

(4) -  Nubakissen  v.  Hurris  Chunder,  2  Morley  146.  Mitta  Kunth  v. 
Neerunjun  22,  W.  R.  437.  Mancharam  v.  Pranshankar,  6  Bomb.  298. 

(5)  Joydeb  Surma  v.  Haroputty,  16  W.  R.  2 82.  Mujavar  v.  'Hussain. 
3  Mad.  93.  Janokee  v.  Gopal,  10  J.  At  32,  9  Cal.  766. 
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the  deed  is  silent,  it  devolves  oh  the  heirs  of  the  / 
founder  ( 1 ). 

It  very  often  happens  that  an  .  endowment 
is  so  created  that  the  founder  keeps  the  pro¬ 
perty  absolutely  in  his  own  hands,  that  is,  when 
the  trust  is  not  completed  (2).  But  when  a  reli¬ 
gious  trust  is  completely  created,  it  is  not  revocable 
by  the  founder  and  he  can  only  bring  a  suit  foiy 
the  removal  of  the  trustee  under  the  provisions  of 
the  Civil  ■  Procedure  Code  or  to  have  the  funds  " 
applied  to  the  original  purpose  (3). 

When  the  original  purpose  fails  or  becomes 
impossible,  the  donor  or  any  other  person  having 
an  interest,  may  bring  a  suit,  for  having  the  funds 
applied  to  a  purpose  of  a  similar,  kind.  The  Court  , 
may,  when  necessary, ^prepare  a  scheme  for  the 
future  management,  in  the  altered  circUstances  (4). 

The  powers  of  a  Shebait  are  similar  to  the 
powers  of  the  guardian,  of  a  minor  and  the  prin¬ 
ciples  of  Hanooman  Prasad  Pandey  s  ease  apply 
to  the  acts  of  such  Shebaits  or  managers  (5).  Babu 
Gopal  Chunder  Sircar  thinks  that  the  deity  should 
be  considered  as  a  perpetual  minor.  There  is  no 
authority  for  this  proposition.  If  he  is  correct, 
then  as  he  says,  there  can  be  no  limitation  in  ■ 
regard  to  suits  for  the  recovery  of  Debutter  pro¬ 
perty.  But  the  contrary  has  been  held  by  our 


(1)  liori  Dasi  v.  Secretary  of  Slate,  5  Cal.  228.  Pect  Koonwar  v, 
Chauar,  13  W.  R.  396.  ..Plmle  v.  Damadar,  3  Bom.  84. 

(2)  Braja  Sundery  v.  Luchmc,  20  W.  R.  95.  See  3  Cal.  324. 

(3)  Juggut  Mohineo  v.  Soohheemoney,  17  W.  R.,  41  l\  C. 

{4)  Mohesh  Chunder  v.  Kylasb,  n  AY.  R.  443.  Mayor  of  Lyons  r. 
Advocalc-Gcncral,  3  I.  A.  32.  Chotala!  v.  Manohar,  26  I.  A.  199,  24  Bomb. 
50,  iS  W.  R.  472,  23  W.  K.  76.  3  Cal.  563,  5  Cal.  700. 

(5)  Koomvav  Doorga  v.  Ram  Chunder,  2  Cal.  341. 
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Courts.  Strictly  speaking,  the  Shebait  is  a  mana¬ 
ger  for  a  master  indifferent  to  the  property  which 
has  been  given  to  him  and  is  considered  to 
be  his.  The  Debutter  property  is  for  the  benefit 
of  all  beings  as  the  Chhandogya  Upariishacla  says. 
The  manager  is  merely  a  trustee  for  religious  and 
charitable  purposes,  and  his  powers  are  like  those 
of  mere  trustees. 

He  can  make  partial  alienations  “  for  the 
service  of  the  idol  and  for  the  benefit  and  preser¬ 
vation  of  its  property,”  for  the  expenses  of  litiga¬ 
tion  affecting  the  property,  the  repair  of  buildings 
and  other  purposes,  i.  <?.,  whenever  there  is  what 
is  called  legal  necessity  (i). 

It  is  incumbent  on  a  purchaser  or  a  mortgagee 
to  make  proper  enquiry  as  tg  the  necessity.  Where 
however,  the  purchaser  had  notice  that  the  whole 
of  the  purchase  money  was  not  required  for  the 
purposes  of  the  endowment,  the  sale  was  not'  alto¬ 
gether  void  as  the  purchaser '  was  entitled  to  be 
reimbursed  so  much  of  the  money  as  had  been 
legitimately  advanced  (2). 

The  Bombay  High  Court  have  truly  observed 
that  by  the  Common  Law  of  the  country  all 
Debutter  is  inalienable  and  also  that  according  to 
Hindu  text  writers,  as  regards  public  endowments, 
religious  offices  are  naturally  indivisible,  though 
modern  custom  has  sanctioned  a  departure  in  respect 
of  allowing  the  parties  to  officiate  by  turns  and 


(1)  Prosonno  Kumari  v.  Golab  Chand,  2  I.  A.  145.  Sheo  Shankur 
V.  Ram  Shewak,  24  Cal.  77.  Prosunno  Kumar  Adhikari  v.  Saroda 
Prosunno  Adhikari,  22  Cal.  989.  In  the  Southern  part  of  the  Bombay 
Presidency,  dedicated  estates  arc  made  inalienable  by  Bombay  Act  z 
of  1863. 

(2)  Doorganath  Roy  v.  Ram  Chundcr  Sen,  4  I.  A.  52,  2  Cal.  341. 
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allowing  alienations  within  certain  restrictions  (x). 
*  The  correct  rule,  it  seems  to  me,  was  laid  down 
by  the  said  court  in  an  early  case,  in  which  it  was 
held  that  a  Hindu  religious  endow'ment  can  never 
be  sold  or  permanently  alienated,  though  its  income 
j  may  be  temporarily  pledged  for  necessary  purposes. 
However  the  same  court,  in  a  recent  case,  have 
'  not  only  held  that  grants  of  a  permanent  character, 
if  made  for  a  necessary  purpose,  by  a  manager, 
are  valid  against  his  successors,  but  also  that  grants 
made  without  necessity  are  good  during  the  life¬ 
time  of  the  grantor  (3).  But  the  Calcutta  High 
1  Court  have  held  that  alienations  without  necessity 
j.  are  wholly  void  (4). 

|  As  regards,  decrees  against  a  Mohunt'  or  She- 

j  bait,  it  has  been  held  that  if  they  are  obtained  bona- 
j;  fide ,  they  are  Res  judicata  and  bind  the  successors 
(  of  such  Mohunt  or  Shebait.  But  “the  court  should 
1  be  satisfied  that  the  judgments  relied  on  are 
untainted  by  fraud  or  collusion  and  that  the  neces¬ 
sary  and  proper  issues  have  been  raised,  tried  and 
decided  in  the  suits  which  led  to  them.”  It  has 
further  been  held  that  execution  of  such  judg¬ 
ments,  when  they  are  for  money,  should  be  decreed 
only  against  rents  and  profits  of  the  Debutter 
property  (5).  :  _ 

A  priestly  office  with  emoluments  attached  to 
it,  as  we  have  seen  before,  as  well  as  the  office  of  a 
Shebait,  is  wholly  inalienable  and  a  Shebait  having 
mortgaged  his  right,  even  if  it  be  the  right  to  a 


700  HINDU  LAW. 

pala  or  turn  of  worship  can  raise  it  as  a  defence 
against  a  mortgagee  (i). 

Indeed  the  right  of  management  is  Res  extra 
Commercium  and  inalienable  and  indivisible  (2). 
But  for  convenience,  when  there  are  more  trustees 
than  one,  the  trustees  may  take  the  management 
by  turns,  when  the  trustees  have  a  pecuniary 
interest  in  the  offerings  or  when  the  income  of 
a  property  is  enjoyed  in  shares,  subject  to  a  charge 
for  the  worship  of  an  idol,  and  it  '  is  incumbent 
on  the  Court  in  a  declaratory  suit  “  to  define  the 
precise  periods  ”  for  which  the  parties  should  carrv 
on  the  worship  (3). 

In  a  recent  case,  a  Muccureri  lease  by  a 
Shebait  without  necessity  to  a  co-shebait  of  the 
part  of  the  debutter  property  which  he  held  under 
an  arrangement  with  his  co-shebaits  taking  upon 
himself  the  liability  to  perform  the  worship  accord¬ 
ing  to  pala,  was  held  to  be  wholly,  invalid  (4).  But 
khas  possession  was  not  decreed.  The  rights 
under  the  partition  were  held  to  be  only  rights  of 
occupation,  management  or  custody  which  could  not 
affect  the  inalienable  character  of  the  endowment. 

Where  an  idol  is  an  ancient  one  permanently 

(1)  Simian  Mallika  Dasi  v.  Ratanmani,  I  C.  W.  N.  493.  [aggni 
Mohinee  v.  Sookhemoni,  17  W.  R.,  41  P.  C.  , Mancahram  v.  Pranshankar, 
6  Bomb.  298.  Drobo  Misser  v.  Srinibash,  14  W.  R.  409.  Rajah  Vurmah 
v.  Rabi  Vurmah,  1  M.  235  P.  C.  Juggunath  v.  Kissed  Prasad,  7  W.  R.  266. 
Kalee  Cbaran  Gir  v.  Bungshee  Mohan,  15  W.  R.  339.  Gurukul  ».  Dorasami, 
6  Mad.  76.  Narasimma  v.  Anantha,  4  Mad.  391.  Rajaram  z-.  Ganesh, 
23  Bom.  131.  Algappa  v.  Sivaramasundara,  19  Mad.  21 1. 

(2)  Rangasami  v.  Ranga  16  Mad.  146,  27  I.  A.  59. 

(3)  Ramsoonder,  v.  Taruck  Chunder,  19  W.  R.  28.  Limba  v.  Rama, 
13  Bom.  548,  22  W.  R.  437.  Trimbak  v.  Lakshman,  20  Bom.  495. 

(4)  Prosonno  Kumar  Adhikary  v.  Sarada  Prasanna  Adhikary,  22  Cal. 
989-  .Tuggut  Mohini  v.  Sookeemoni,  17  W.  R.,  41  T.  C.  Goluck  Chunder 
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established  for  public  worship  the  charao  or  offer¬ 
ings  made  to  the  same  are  intended  for  the 
maintenance  of  the  shrine  and  are  not  the  personal 
property  of  the  Mohunt  or  priest  and  cannot  form 
the  subject  of  an  ekrar  by  him  and  cannot  be 
seized  in  execution  exxept  when  the  alienation  is 
for  necessity  ( 1 ). 

As  to  suits  by  or  against  a  Shebait  or  Mohunt 
of  a  public  endowment,  where  the  office  is  not 
hereditary,  it  has.  been  held  in  Calcutta,  that  they 
are  governed  by  6  years,  limitation.  It  has  been 
held  that  a  Mohunt  who'  had  been  in  possession 
for  10  years  as  such,  could  by  a  suit  set  aside 
alienations  made  by  his  predecessor  and  in  such  suit 
the  defendants  could  not  raise  the  plea  of  any 
defect  of  title,  as  the  title  had  been  perfected  by 
6  years  possession  (2).  But  where  the  office  is  a 
hereditary  one,  the  rule  of  12.  years  limitation 
applies,  and  a  suit  to  oust  a  Shebait  was  well 
within  time,  if  brought  within  1 2  years  from  the  date 
when  he  took  up  management  of  the  endowed 
property  (3).  The  Privy  Council  in  a  recent 
case  (4),  held  that  “there  is  no  distinction  be¬ 
tween  the  office  and  the  property"  of  an  endow¬ 
ment  aftd  being  of  opinion  that  there  can  be  no 
successive  life  estates,  disapproved  of  a  Bombay 
decision(5)  to  the  effect,  that  the  son  of  a  co-shebait 
may  come  in,  notwithstanding  Art  124  and  Art  12, 
because  each  member  succeeds  per  for  main  doni. 


(1)  Girijanund  v.  Sailajamind,  23  Cal,  645. 
12  Rom.  247.  Affd.  26  I.  A.  199. 

(2)  Jagannath  v.  Birbhadra  19  Cal*  777- 
{3)  Jagannath  v.  Kanjil  25  Cal  354. 

(4)  Grinhasambantlha  'v-  Vein  27  I.  A.  69. 

(5)  Trimbak  Rnwa  v.  Tiluiu  7  Bomb.  iSS. 
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As  to  suits  for  the  recovery  of  endowed 
property  alienated  by  a  preceding  Shebait,  it  has 
been  held  that  they  are  barred  by  12  years  limita¬ 
tion.  “It  is  true  that  the  idol,  to  use  the  language 
of  their  Lordships  of  the  Judicial  Committee  in 
the  case  of  Prosonno  Kumary  v.  Golab  Chund 
(2  I  A.  145.)  can  hold  property  only  in  an  ideal 
sense,  and  that  its  acts  relating  to  any  property 
must  be  done  by  or  through  a  manager  or  Shebait  ; 
but  it  does  not  follow  that  each  succeeding  manager 
gets  a  fresh  start  as  far  as  the  question  of  limitation 
is  concerned,  upon,  the  ground  of.  his  not  deriving 
title  from  any  previous  manager.  The  succeeding 
Sebaits,  as  was  observed  in  the  case  just  referred 
to  “formed  a  continuing  representation  of  the  idol’s 
property”  (1). 

It  has  been  held  that  a  suit  to  recover  Debutter 
property  alienated  by  a  deed  by  a  de  facto  Shebait, 
is  governed  by  12  years  limitatioipand  Art  91  of  the 
Limitation  Act  has  no  application  (2).  A  suit  for 
the  purpose  of  removing  the  Shebaits  of  an  endow¬ 
ment  and  for  establishing  the  plaintiff s  claim  to  be 
appointed  trustee  falls  within  the  meaning  of  sec¬ 
tion  iq  of  the  Limitation  Act  and  is  not  barred  by 
any  lapse  of  time  (3).  A  suit  to  follow  riioney  in 
the  hands  of  a  Dharmakarta  is  likewise  protected^). 

On  account  of  the  scandalous  mismanagement 
of  certain  endowments,  Reg.  XIX  of  1810,  Reg.  7 
of  1817  (Madras  Code)  and  Reg.  17  of  1827 
(Bombay)  were  passed  for  their  better  management 

(1)  Nilmony  Sing  ®.  Jagabanrllni  Roy  23  Cal.  536,  Kammn,  v. 

(2)  Sheo  Shankar  Gil'  v.  Ram  Shewak  Gir,  24  Cal.  77- 

(3)  SvcenallV  Bose  v.  Rndhanalh  Bose,  12  C.  L.  R.  370. 

(4)  Selhn  v.  Snbramanya,  IT  Marl.  274. 
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under  the  supervision  of  the  Board  of  Revenue. 
The  Regulations  related  to  endowments  by  the  ; 
preceding  Governments  or  by  individuals  and  had- 
nothing  to  do  with  the  Mutts  of  Sanyasis.  Certain 
endowments  were  taken  charge  of  by  the  Board 
under  those  Regulations.  Religious  scruples  led 
to  the  repeal  of  those  Acts  and  by  Act  XX  of 
1863,  the  Board  was  relieved  of  the  burden  and 
provision  was  made  for  making  over  the  pro¬ 
perties  to  trustees  or  committees  bf  management 
By  Sec.  14  of  the  Act,  any  person  interested  in 
such  trust  may,  with  the  leave  of  the  District  Judge, 
sue  before  the  Civil  Court,  the  trustee  or  manager 
for  any  misfeasance  or  breach  of  trust  and  the 
Civil  Court  is  authorized  to  order  the  trustee  &c.  to 
perform  a  particular  act  and  to  dismiss  him.  if 
necessary.  The  Act  has  been  held  to  be  applic¬ 
able  to  all  endowments  created  before  .1810  (t) 
whether  the  trusteeship  is  hereditary  or  not(2)<»  but 
not  to  private  endowments  for  household  deities  (3), 
or  where  there  -is  a  Mutt  but  the  endowment 
is  private  (4).  Sec:  14  of  Act  20  does  not  prevent 
the  committee  under  the  Act,  from  suing  their 
manager  or  removing  him  without  leave  of  the 
Judge  (5)  nor  a.  trustee  .from  suing  his  predeces¬ 
sor  (6).  JBut  such  suits  are  limited  in  their  scope  to 
cases  of  malfeasance,  malversion  or  neglect  of  duty(/). 


(I)  Prolap  Chandra  v.  Brojo  Nalli,  19  Cal.  2S5,  S  Cal.  32  So;  9 
C.  L.  K.  433, 

(3)  Natisa®.  Ganapnli,  14  .Mad.  103. 

(3)  Prolap  v.  Brojo,  19  Cal.  275. 

(4) .  Sathappayar  «.  Periasami,  14  Mad.  1. 

(s)  Poddolalih  v.  Kamgopal,  9  Cal.  1  53.  SluMiudri  v.  Ayyangsii. 
21  Mad.  179,  >7  Mad.  212. 

(6)  Virasami  ®.  Suliba,  (>  -Mad.  54. 

(7)  Natisa  ».  Ganapali,  14  Mad.  103, 
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In  regard  lo  public,  charitable  or  religious 
trusts,  suits  may  be  brought  under  Sec.  539  of  the 
Civil  Procedure  Code  by  any  two  persons  inter¬ 
ested  in  the  trust  with  the  consent  of  the  Advocate 
General,  in  the  High  Court  or  the  District  Court, 
for  the  proper  administration  of  the  trust,  for  the 
removal  of  trustees,  for  settling  a  scheme  of 
management  and  the  like  purposes.  There  is 
some  difference  of  opinion  whether  a  suit  for  the  . 
removal  of  a  tfustee  falls  within  the  section.  In 
Bombay  it  has  been  held  that  it  does  (1). 

It  is  a  question  of  some  .difficulty  whether 
in  case  of  public  trusts,  a  suit  under  Sec.  30  of 
the  C.  P.  C.  may  be  brought.  In  two  cases  in 
Calcutta  it  has  been  held  that  a  suit  to.  remove  a 
trustee,  by  two  worshippers  in  a  temple,  wy.s'  not 
maintainable  though  the  plaintiffs  had  obtained  leave  ‘ 
under  Sec.  30,'  as  the  provisions  of  that  section 
applied  to  an  ascertainable  class  and  not  to  com¬ 
munities  like  the  whole  Hindu  community  (2). 

It  has  been  held  that  a  Mohunt  ,or  trustee  • 
should  not  be.  lightly  dismissed  for  neglect  of  duties 
or  for  misconduct  of  not  of  a  gross  character  un¬ 
accompanied  with  deliberate  dishonesty.  But  the 
court  may  put  conditions  on  him  for  the  proper 
discharge  of  his  duties  (3). 


CHAPTER  IX. 


Impartible  Estates. 

Impartible  property  is  not  property  which  is  not 
fit  .for  partition  mentioned  in  the  Smritis  ( ). 
Many  things  were  originally  considered  as  not  fit  for 
partition  which  V rihaspati  and  Ivatyayana  declared 
should  be  subject  of  partition  by  enjoyment  in  modes 
mentioned  by  them  (see  pp.  438,  439,  445,  446). 
Most  writers  on  Hindu  Law  have  fallen  into  the 
error  of  including  Rajes  and  Mutts  within  that 
category.  It  is  on  account  of  this  error  that  it 
was  repeatedly  decided  in  our  Courts,  for  nearly 
.  a  century,  that  Rajes  might  be  joint-family  property, 
in  which  the  son  had  such  right  by  birth  as  to  be  able 
to  prevent  an  alienation.  It  is  only  recently  that 
the  Privy  Council  have  corrected  the  error.  By  im¬ 
partible  property,  should  be  understood  property 
which  by  its  very  nature,  must  be  taken  by  one. 
A  principality  cannot  be  taken  by  two,  nor  can 
the  office  of  the  head  of  a  religious  endowment 
be  held  by  more  than  one.  The  latter  has  no 
property  of  his  own.  As  to  the  former,  he  is 
master  of  all  things  within  his  realm  and  cannot 
be  said  to  hold  property  as  against  his  subjects. 
This  was  the  Hindu  idea.  The  king  as  such,  was 
a  divine  person.  He  could  only  take  that  portion  of 
the  produce,  ordinarily  a  sixth,  which  was  ordained 
in  the  Smritis  and  no  more.  He  had  to  protect  the 
weak  against  oppression  and  to  enforce  the  divine 
law  as  declared  in  the  Smritis  or  by  the  assem¬ 
bly  of  holy  men.  Every  act  of  his  life  had  to  be 
89 
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regulated  by  the  express  rules  of  the  Smritis.  His 
was  a  divine  office  and  he  was  never  considered  in  the 
'right  of  an  owner  of  property  (see  Mimansa  6-7-3.) 

The  rule  that  governs  independent  principalities 
can  have  no  application  to  Zamindaries.  But  many 
of  the  impartible  Zamindaries  were  originally  prin¬ 
cipalities  and  the  rule  of  succession  of  the  former 
have  come  to  be  regarded  as  applicable  to  them. 
There  is  also  a  numerous  class  of  holders  of  pro¬ 
perty  whose  estate  is  not  partible.  '  They  were 
originally  holders  of  tenures  for  military  service, 
or  merely  holders  of  office.  Impartible  jagirs  and 
tenures  of  Ghatwals  or  guardians  of  passes  are 
of  this  nature.  So  are  the  holders  of  Vatan 
tenures  in  Bombay  and  tenures  held  by  Karnams 
in  Madras.  Another  class  of  impartible  estate  is 
what  are  called  the  Polliems  of  Madras.  The  right 
of  Mohunts  and  Shebaits  also  is  impartible  as  we 
have  seen  before. 

Let  us  begin  with  the  principalities.  The 
Smritis  are  reticent  as  to  the  mode  of  succession. 
The  only  rule  mentioned  by  them,  is  that  an 
adopted  son  cannot  take  a  principality  when  there 
is  an  after-born  son.  The  old  rule  of  the  eldest 
son  taking  all  and  maintaining  the  rest,  as  we  have 
seen  before,  was  applicable  in  the  case  of  all 
families,  when  families  were  in  the  nature  of  poli¬ 
tical  units  forming  the  republic  of  the  Aryan  nation, 
over  whom  presided  a  king  whose  office  was 
considered  as  divine.  For  the  rule  of  succession 
of  kings,  we  must  ransack  the  Puranas  and  what 
records  we  have  got  of  the  existing  independent 
principalities,  for  ascertaining  it.  A  full  discussion 
of  the  subject  is  beyond  the  scope  of  the  present 
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volume.  The  nature  of  the  right  has  been  indi¬ 
cated  and  it  is  sufficient  for  the  present  purpose. 
Let  us  proceed  to  the  consideration  of  the  cases. 

It  . was  at  one  time  thought,  and  a  series  of 
decisions  established  the  rule,  that  an  ancestral 
impartible  estate-  may  be  joint-family  property  with 
the  incidents  of  the  Mitakshara  law  of  co-ownership 
of  the  coparceners  and  inalienability  except  for 
necessity  (1).  It  was  also  held  by  the  Privy 
Council  as  settled  law  that  “a  female  cannot  inherit 
an  impartible  ancestral  estate,  belonging  to  a  joint 
Hindu  family  governed  by  the  Mitakshara,  when 
there  are  any  male  members  of  the  family”  (2). 
But  later  cases  have  overruled  the  previous  cases 
and  it  is  now  well-established  that  “  the  property 
in  the  paternal  or  ancestral  estate  acquired  by 
birth  under  the  Mitakshara  law  is,  so  connected 
with  the  right  to  partition,  that  it  does  not  exist 
where  there  is  no  right  to  it,”  that  the  incidents  of 
joint-family  do  not  apply  to  an  impartible  estate, 
that  though  the  junior  members  are  entitled  to 
maintenance  allowances  or  grants,  their  enjoyment 
of  such  allowances  do  not  make  them  coparceners 
of  an  ordinary  Mitakshara  family,  that  the  son 
Acquires  no  right  by  birth  to  it  and  it  is  always 
alienable  by  sale.,  gift  or  devise  by  the  holder  for 
the  time  being.,  until  a  custom  to  the  contrary  is 
proved  (3).  In  the  latest  case  on  the  point,  however. 


(2)  K-aja  KupSing  *.  Kani  Baisni.  n  I.  A.  154,  Chintsumtn  Sing  v. 
Massimil  .Nowlukho,  2  I.  A.  233,  Malttuani  IJiranath  Uaboo  Kamimraywn, 
9  K.  L.  R.  214.  See  18  Cal.  1 5 1 . 
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the  Privy  Council  affirming  the  old  rule,  has  held 
that  “in  families  observing  the  Mitakshara  Shastra 
the  brother  and  not  the  widow  of  a  childless  man 
takes  an  ancestral  estate”  (1).  The  proposition,  it 
is  apparent,  is  too  broadly  stated  and  is  correct  only 
in  the  case  of  a  joint  family.  In  the  particular  case 
the  custom  of  male  succession  was  proved. 

We  next  go  to  the  principles  which  govern  the 
rule  of  succession  to  impartible  property.  That 
the  rule  of  primogeniture  applies  to  such  estates  is 
admitted  on  all  hands.  But  it  is  a  matter  of  diffi¬ 
culty  in  many  cases,  to  ascertain  whether  the  rule 
of  lineal  primogeniture  or  of  ordinary  primogeni¬ 
ture  applies.  Mr.  Mayne  is  of  opinion  that  “special 
evidence  will  be  required  to  establish  a  descent  by 
lineal  primogeniture,  that  is,  by  continual  descent 
to  the  eldest  member  of  the  eldest  branch”(2). 

But  the-  Privy  Council  have  laid  down  that 
“if  there  is  nothing  to  guide  the  ntind  to  any  other- 
conclusion,  an  impartible  estate  will  descend  accord¬ 
ing  to  the  law  of  primogeniture”  (3).  Primogeni¬ 
ture  according  to  Act  I  of  1869  is  lineal  primo¬ 
geniture.  It  has  also  been  held  by  the  Privy 
Council  that  a  person  descended  from  the  senior  line 
is  preferred  to  one  descended  from  a  line  junior  to 
his,  when  both  are  related  in  equal  degree  (4). 

The  question  whether  the  representative  of 
the  senior  line, '  when .  more  distant  in  degree,  is 
entitled  to  preference  to  the  representative  of  a 


(1)  Srimali  Rani  Parbati  v.  Jagadis,  29  I.  A.  96. 

(2)  Mayne.  p.  713. 

(3)  Thakoor  ,Isri  Sing  v.  Baldeo  Sing,  11  I.  A.,' 145.  See  Achal  Ram 
V .  TJdai  Pertap,  1 1  I.  A.  51. 

(4)  Narindar  v.  Achol  Ram,  20  I.  A.  77. 
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junior  line  nearer  in  relationship,  has  beeii  several 
times  raised,  as  mentioned  by  Mr.  Mayne  but, 
never  decided  by  the  Privy  Council  (1).  In-  Mad¬ 
ras,  it  has  been,  decided  that  the  son  of  a  pre. 
deceased  eldest  son  succeeds,  in  preference  to  a 
surviving  son  (2);  In  a  recent  case  the  Madras 
High  Court  laid  down  the  following  principles 
'  governing  -succession  to  impartible  estates  : — “The 
first  of  them  is  that  a  rule  of  decision  in  regard 
to  succession  to  impartible  property  is  to  be  found 
in  .the  Mitakshara  law  applicable  to  partible,  pro¬ 
perty,  subject  to  such  modifications  as  naturally 
flow  from  the  character  of  the  property  as  an 
impartible  estate.  The  second  principle,  is  that 
the  only  modification  which  impartibility  suggests 
in- regard  to  the  right  of  succession  is  the  existence 
of  a  special  rule  for  the  selection  of  a  single  heir 
when  there  are  -several  heirs  of  the  same  class,  who 
would  be.  entitled  to  succeed  to  the  property,  if  it 
•were  partible  under  the  general  Hindu  Law.  The 
third  principle,  is  that,  in  the  absence  of  a  special 
custom,  the  rule  of  primogeniture  furnishes  a  ground 
of  preference”  (3). 

No  exception  can  be  taken  to  the  above  rules. 
The  Judges,  however,  lay  down  another  rule  that 
an  impartible  estate  may  be  a  joint  family  property 
and  the  rule  of  survivorship  is  applicable  and  thus 
an  elder  half-brother  may  be  preferred  to  a  younger 
full-brother.  This  last  proposition  is  not  quite  free 
from  doubt,  having  regard  to  the  recent  decisions  of 


{1)  Mayne — p.  717,  Pcriasami  v,  Periasami,  5  I.  A.  61. 

(2)  Yenumula  v.  Raroandora,  6  Mail.  H.  C.  99.  Narganii  ^.  Vencai 
Chclapali,  4  Mad.  250.  See  23  I.  A.  12 8. 

(3)  Subramanya  v.  Siva  Subramanya,  17  Mad.  325. 
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the  Privy  Council  mentioned  above,  to  the  effect 
that  an  impartible  estate  cannot  be  an  ordinary 
Hindu  joint  family  property  (i).  Under  the  Bengal 
school  it  has  been  held  that  a  full-brother  should 
be  preferred  to  a  half-brother  (2),  and  that  is 
also  the  ordinary  rule  under  the  Mitakshara. 
It  would  be  simpler  if  the  ordinary  Hindu  law 
of  succession  applied  to  impartible  estates,  subject 
to  the  modifipation  that  if  there  are  more  than  one 
person  who  would  be  the  heir,  the  eldest  among 
them  takes,  if  they  are  of  the  same  line,  and  the 
representative  of  the  senior  line  takes,  if  they 
represent  different  lines. 

1 1  has  been  held  in  an  Orissa  case,  that  an 
illegitimate  brother  may  take  an  impartible  estate 
by  the  rule  of  survivorship  (3). 

It  was  thought  in  Madras,  that  the  younger  son 
by  a  senior  wife  was  entitled  to  succeed  before  his 
elder  by  a  junior  wife.  The  proposition  was  based 
on  a  misinterpretation  of  Manu-  IX,  122-125  (4) 

(1)  Vencala  Surya  v.  The  Court  of  Wards.  26  I.  A.  83- 

Sec  however  Multarvadaganadha  v.  Perisami,  23  I.  A.  128,  where  the 
rule  prevailing  in  Madras  "was  affirmed,  namely  “When  impartible 

of  the  senior  line.”  (4  Mad.  265). 

(2)  Neel  Kisto  Deb  v.  Beer  Chunder,  12  Moore  523. 

(3)  Jogendra  v.  Nilyanund,  iS  Cal.  151,  17  I.  A.  12S. 

(4)  !p?:  4rf*ret3treTsn"  4ihwrat  ^  i 

^  nwg'src  w-sfrr  *  i 
titfts'KS  curate  11 

sBtng  siidt  hrsiT  i 

fla:  ^iistt:  wr  w^Tfstfh  ii 
ht?s!  ioh  3frm=it  wnurnfajuim;  i 
n  *rre<ff  swaf  ^rn?g,aih  «  - , 

<5  m— m  I 
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and  the  Privy  Council  have  held  that  it  has  no 
foundation  in  Hindu  law  (i).  There  may  however 
be  a  valid  custom  that  the  younger  son  by  the  senior 
wife  should  succeed  before  his  eider  by  a  junior  wife 
and  a  younger  son  by  a  wife  of  the  higher  caste 
may  be  preferred  to  an  elder  son  by  an  inferior 
wife  (2).  The  adopting  mother  is  preferred  to  a 
senior  wife  of  the  father  (3). 

The  rule  of  succession  to  impartible  property 
is  generally  based  on  custom.  In  the  Tippera  case, 
there  was  supposed  to  be  a  peculiar  custom  that  a 
Raja  on  succeeding  to  the  estate  appoints  one  to  be 
the  Yuvaraj  and  another  to  be  the  Bara  Thakoor,  of 
whom,  on  the  death  of  the  Raja,  the  Yuvaraj  becomes 
the  Raja  and  the  Bara  Thakoor  becomes  the  Yuva¬ 
raj.  The  custom  is  now  questioned  and  its  validity 
is  open  to  doubt. 

It  was  a  well-established  principle  in  Hindu 
Law'  that  the  King  should  at  some  period  (generally 
when  he  attains  majority)  invest  the  heir-apparent 
with  the  rights  of  the  Yuvaraj.  That  w'as  often 
preparatory  to  abdication.  The  eldest  son  had 
always  the  right  to  become  the  Yuvaraj,  but  it 
seems  that  the  King  sometimes  exercised  his  pre¬ 
rogative  to  supplant  the  elder,  as  was  done  in  the 
case  of  Rama.  The  example  however,  show's  that 
in  strict  Hindu  law,  the  eldest  could  not  be  set 
aside,  as  Bharat  the  Yuvaraj  who  was  made  Raja, 
never  assumed  the  Kingship  except  as  the  repre¬ 
sentative  of  Rama  for  twelve  years  and  resigned  it 
on  his  return  from  the  conquest  of  Lanka.  It  also 

(1)  Jagadish  v.  Shoo,  2S  I.  A.  100,  23  All.  369.  I'edda  Rnmapper 
Bangari.  S  I.  A.  Ste  17  W.  It.  55. 

(2)  Sundaralingasami  r.  Ramasami,  26  I.  A.  55.  (3)  26  I.  A.  246. 
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appears  that  the  ordinary  Hindu  rule  of  the  exclu¬ 
sion  of  the  blind,  &c.,  applied  to  impartible  estates, 
as  was  examplified  in  the  case  of  Dhritarashtra. 
Here  again,  Duryadhana  claimed  the  Raj  as  the  son 
of  Dhritarashta,  as  he  was  free  from  defect,  in  pre¬ 
ference  to  Yudhisthira  who  was  the  son  of  Pandu, 
the  younger  brother  of  Dhritarashta.  This  conten¬ 
tion  led  to  the  great  wrr  of  Bharata,  in  which  all 
the  chiefs  of  India  took  one  side  or  the  other  and 
which  practically  annihiliated  the  Kshatriya  class. 
It  was  decided  not  by  a  peaceful  tribunal  but  by  the 
bloodiest  -war  in  the  world,  that  the  son  of  the  elder 
brother  who  by  personal  deformity  is  excluded  from 
inheritance  under  the  ordinary  Hindu  law,  cannot 
succeed  before  the  son  of  the  younger  brother. 
It  is  also  a  rule  of  Hindu  law  and  the  rule  has 
been  affirmed  by  a  decision  in  Madras,  that  the 
adopted  son  cannot  succeed  to  an  impartible  pstate 
when  there  is  an  An  rasa  son  (i), 

It  was  certainly  the  ancient  law'  of  the  Hindus 
that  a  Raj  could  not  go  to  females.  But  it  has 
been  held  by  our  Courts  that,  unless  a  custom  to 
that  effect  is  proved,  widow's  and  daughters  would 
take.  Among-  widow’s,  the  senior  is  entitled  to 
preference  before  the  junior  (2),  and  so  among 
daughters,  the  elder  is  preferred  to  the  younger  (3), 
and  though  a  daughter  may  take  on  the  death  of 
her  sister,  when  all  the  daughters  are  dead,  among 
daughters’  sons  the  eldest  in  age  and  not  the  son 
of  the  eldest  daughter  or  of  the  last  surviving 


(1)  Ramasami  v.  Sundarahnga,  17  Mad.  435. 

(2)  Vutsavoy  v.  Vutsavoy,  1  Mad.  Dec.  453.  Seenuvullata  v.  Tungams 
Mad.  Dec.  40. 

(3)  Kalhama  Natcliiar  v.  Dorasinga,  6  Mad.  IT.  C.  310. 
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daughter  should  take  (1).  There  is  no  right  by 
survivorship  among  daughters  (2).  .  . 

In  this  connection,  it  should  be  observed  that 
in  Northern .  India,  property  cannot  be  taken  by 
daughters  or.  daughter’s  sons.  A  circular  of  the 
Chief-Commissioner-  of  Oudh,  No.  42  of  1864 
affirms  this  rule  which  was  the  original  law  of  the 
Hindus,  in  respect  to  the  great  Kshatriya  families; 
-It  is  quite  clear  that  in  old  times, impartible  estates 
never  went  to  females.  As  regards  the  impartible 
Taluqs  of  Oudh,  they  have  been  classified  under 
two  divisions  under  Sec.  8  of  Act  I  of  1869, 
namely,  those  that  devolve  on  single  heirs,  and 
those  the  ,  succession  to  which  is  regulated  by.  the 
rule  of  primogeniture.  Custom  governs  the  succes¬ 
sion  to  the  former  and  in  one  case,  it  was.,  decided 
that  “a  custom  which  was  like  the  law  known  as 
of  tanistry  was  found  to  prevail  in  a  family  by 
which  out  of  several  sons  an  able  one  had  to  be 
selected  and  nominated”  (3). 

It  has  been  held  that  a  family  custom  cannot 
be  valid  when  the  family  or  the  Raj  is  of  so  modern 
a  date,  that  the  custom  cannot  be  considered  as  an¬ 
cient  and  invariable  (4).  In  certain  cases,  however, 
it  has  been  held  in  Calcutta  that  a  custom  proved  to 
exist  since  1793  may  be  considered  as  •  immemorial. 
Evidence  of  unbroken  custom  for  80  years,  since 
the  .  British  occupation  of  the  province,  has  been 
held  to  be  sufficient  in  a  recent  case  (5).  It  should 

(1)  Mutla  Vaduganatha  v.  Dorasinga,  8  I.  A.  99. 

^2)  Multuvaduganadha  Periasami,  23  I.  A.  12S. 

(3)  Thakur  Lshri  v  Baldco  Sing,  11  I.  A.  145. 

(4)  UmrUhnalh  v.  Gourccnath,  15  W.  K.,  10  T.  C.  Ramalakshmi  ?K 
Sivannvatha,  14  Moore  570.  Durryao  Sing  v.  Dnrising,  1  I.  A.  1. 

(5)  Garurudh  Wnja  a.  Saparaudh  Waja,  27  I.  A.  238. 
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be  remembered  that  by  Reg-.  XI  of  1793  all  zamin- 
daries  were  declared  partible.  By  Reg.  X  of  1800 
the  custom  of  impartibility  if  found  to  prevail  in  any 
estate,  was  declared  valid.  By  Reg.  XI  of  1816 
certain  tributary  mehals  of  Orissa  were  declared 
impartible. 

We  have  already  seen  that  it  was  a  custom 
recognized  in  ancient  India  for  the  king  to  appoint 
his  successor  called  Yuvaraj  who  was  as  a  rule  the 
eldest  son  of  the  nearest  male  heir  and  abdicate 
in  his  favour.  This  custom  prevailed  in  the  Mithila 
Raj  and  also  other  Rajes  (1). 

There  is  no  presumption  that  an  estate  if  very 
large,  is  impatible.  The  custom  of  impartibility 
has  to  be  proved,  in  every  case  by  the  party- 
alleging  it  (2). 

Where  an  impartible  Raj  has  been  confiscated 
and  regfanted,  the  presumption  is  that  it  has  .been 
granted  with  all  the  incidents  of  the  old  Raj(3).  But 
the  circumstances  of  the  granting  it  again  may  be 
such  as  are  inconsistent  with  the  continuance  of 
the  old  character  of  the  Raj  (4). 

Though  originally  the  law  of  impartibility  was 
applied  to  estates  on  the  ground  of  their  being 
originally  in  the  nature  of  principalities  and  the  like, 
the  custom  is  not  an  incident  of  the  estate  and  is 
only  valid  as  the  custom  of  a  family,  and  if  the 
estate  passes  into  the  hands  of  a  purchaser  it  will 

(1)  Gonesh  v.  Mohestnvar,  6  Moore  164.  Ammd  v.  Dheraj,  5  Moore 
82  (Pachele  case). 

(2)  Zemindar  of  Merangi  v.  Sri  Raja,  iS  I.  A.  45-  Srimanu,  p. 
Srimantu,  17  I.  A.  134. 

(3)  Beer  PerLab  p.  Maharaja  Itajender,  12  Moore  I  (Hansapore  or 
Bettia  case).  Multa  Vaduganalha  v.  Dor,a  Sing,  S  I.  A.  99. 

(4)  Miranji  Zaniindar  p.  Satracharla,  18  I.  A.  45-  Vencath  Narasinha 
V.  Narayya,  7  I.  A.  38. 
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lose  its  character  of  impartibility  (1).  A  Raj  may 
be  a  partible  one,  if  there  is  no  family  custom  of 
impartibility  (2),  and  an  estate  not  a  Raj  may  be  im¬ 
partible,  if  there  is  a  clearly  established  family 
custom  (3).  A  custom  of  primogeniture  and  impar¬ 
tibility  if  discontinued  for  any  length  of  time  will 
cease  to  be  binding  and  the  ordinary  rules  of  Hindu 
Law  will  apply.  The  Privy  Council  have  laicT 
down  that  “it  is  of  the  essence  of  family  usages 
that  they  should  be  certain,  invariable  and  conti¬ 
nuous  and  well-established  discontinuance  must  be 
held  to  destroy  them. "(4) 

Ghatwali  tenures  are  perpetual  holdings  subject 
to  the  condition  of  guarding  the  passes  of  Eastern 
Behar  and  Sonthal  Perganas  and  for  other  police 
duties  (5);  and  those  in  Beerbhoom  are  all  heredi¬ 
tary  and  impartible  (6.).  These  may  be  held  under 
sanads  conveying  an  hereditary  indefeasible  right 
or  on  payment  of  quit  rent  with  enjoyment  of 
profits  in  lieu  of  wages  for  services.  In  the  latter 
case  when  the  holder  has  ceased  to  perform  the 
services  the  tenure  may  be  resumed  (7).  But  even 
in  the  latter  case  when  the  tenure  has  been  held 
from  before  the  Decennial  Settlement,  the  omission 
of  the  words  of  inheritance  does  not  show  that  it 
is  not  hereditary  and  must  be  presumed  to  be 
hereditary  when  it  has  descended  from  father  to 

(1)  Gopal  Das  v.  Narolum,  7  S.  D.  198. 

(2)  Gbirdharee  Koolabu],  6  W.  R„  P.  C.  r. 

(3)  Thaknr  Nilopal  r.  Jai  Sing,  24  I.  A.  147.  See  16  Mad.  54, 

5  Moore  169,  2  I.  A.  263  (24  W.  R.  255). 

(4)  Raj  Kisscn  t>.  Ramjov,  1  Cal.  186. 

(5)  Leelanund  Sing  ».  Monoranjan  Sing,  5  W.  R.  101. 

(6)  '  Lelammd  v.  Government  of  Bengal,  6  Moore  125. 

(7)  Leelanund  Sing  -v.  Nnsseeb  Sing,  6  W.  R.  So,  Muhl.nl  Hosseiu 
v.  Paiasii  Kumary,  10  W.  R,  179. 
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son  for  many  generations  (j).  Such  tenures  are 
dependent  taluks  under  Reg.  8  of  1793  (2). 

Succession  to  Ghatwali  tenures  which  are  im¬ 
partible  is  governed  by  the  law  of  primogeniture 
and  in  the  absence  of  custom  to  the  contrary  may 
be  taken  by  females  and  they  are  supposed  to 
be  the  exclusive  property  of  the  Ghatwal  for  the 
time  being  under  Reg.  29  of  1814  and  not  joint 
property  (3).  These  tenures  ancl  like  Jaghirs  in  the 
Pachet  zemindary  are  not  alienable  or  liable  to  sale  in 
execution  against  the  holder  for  the  time  being  and 
the  tenure-holders  cannot  sell  or  grant  permanent 
leases  except  bona-fide  junglebooree  leases  (4).  A 
Ghatwali  tenure  in  Kharagpore  is  transferable  if 
the  zemindar  assents  (5).  It  has  been  held  in  a 
recent  case  that  after  deduction  of  all  necessary 
outgoings  from  the  total  rents  due  to  a  Ghatwal, 
the  residue  being  his  own  personal  property  may 
be  attached  in  execution  of  a  decree  against  him  (6).- 
A  Polliam  is  “  tract  of  country  subject  to  a 
petty  Chieftain.”  “  It  is  in  the  nature  of  a  Raj. 
It  may  belong  to  an  undivided  family  but  it  is  not 
the  subject  of  partition  ;  it  can  be  held  by  only  one 
member  of  the  family  at  a  time,  who  is  styled  the 
Polligar,  the  other  members  of  the  family  being 
entitled  to  maintenance  ”  (7).  But  it  can  be  joint 

(1)  Kooldip  Narayan  v.  Government  of  India,  14  Moore  247. 

(2)  Leelanund  v.  Monoranjan,  3  Cal.  251. 

(3)  Doorga  Persad  v.  Doorga  Koeri,  4  Cal.  190  P.  C.  Chhatradhary 
Sing?;.  Saraswati  Kumary,  22  Cal.  156. 

{4)  Nilmony  Sing  z>.  Burko  Nath,  9  Cal.  187  P.  C.  Grant  v.  Bang- 
sideo,  15  W.  R.  38.  Davies  v.  Debee,  iS  W.  R.  376. 

(5)  Kalipersad  v.  Anand  Roy,  15  Cal.  471  P.  C. 

(6)  Rajkishwar  v.  Bunshidhur,  23  Cal.  873. 

(7)  Narganti  v.  Vengama,  9  Moore  85.  Lakshmipathi  v.  Kandasami, 
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family  projJferty  which  may  be  taken  by  survivorship 
subject  to  the  incident  of  impartibility  (1).  Many 
of  these  were  military  tenures  which  are  always 
impartible. 

In  Madras  certain  village  offices  had  lands 
attached  .to  them.-  Such  tenures  are  ordinarily 
hereditary  and  impartible  (2). 

Vatans  in  Bombay  are  hereditary  service  ten¬ 
ures  granted  by  the  previous  ruler  to  village  and 
district  officers  (3),  and  are  inalienable  (see  Bomb. 
Act  III  of  1874  and  Act  5  of  1886).  A  mortgage 
and  sale  execution  of  it  before  1827  could  have  no 
force  beyond  the  life  of  the  mortgagor  (4).  These 
were  Originally  impartible  but  have  now  come  to  be 
regarded  as  partible  until  a  custom  to  the  contrary 
is  proved  (5),  but  they  may  be  proved  to  be  impar¬ 
tible  and  discontinuance  of  services  would  not  make 
an  impartible  estate  partible  (6).  The  incidents 
of  such  tenures  are  now  governed  as  a  rule,  by  the 
Acts  mentioned  above. 

A  Saranjam  or  grant  in  Jaghir  is  grant  of 
revenue  and  not  of  the  soil.  It  is  impartible  and 
governed  by  the  rule  of  primogeniture  (7). 

We  have  seen  that  the  holder  of  an  impartible 
estate  is  under  an  obligation  to  support  the  junior 
members  of  the  family.  Maintenance  grants  and 

(1)  Nargunti  v.  Vencata  Chalpati,  4  Mad  250. 

(2)  Bada  v.  Hussa  Bhai,  7  Mad.  236. 

(3)  Ramangavda  v.  Shivapagavda,  22  Bom.  601.  See  20  Bomb.  423. 
For  the  history  of  Vatans,  sec  Radhabai  v.  Ananlrav,  9  Bomb.  19S. 

(4)  Fadapa  <u,  S  wamirao,  24,  Bomb.  556. 

(5)  Adrishappa  v.  Gunishedappa,  7  I.  A.  162,  Gopal  Huri  v.  Ram- 
kant,  21  Bomb.  45S. 

(6)  Ramrao  v.  Ycshvantrao,  10  Bomb.  327. 

(7)  Ram  Chandra  v.  Vcncatarao,  6  Bomb.  598.  Narayan  Jagannath  v. 
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Jaghirs  without  words  of  inheritance  ht&e  however, 
been  held  to  be  only  life-grants.  But  it  has  been 
held  in  case  of  grants  by  Government  for  the  main¬ 
tenance  of  the  family  of  a  person,  that  it  is  taken 
by  his  heirs  and  if  it  had  not  been  granted  for  the 
maintenance  of  his  rank  is  divisible  among  the 
heirs  (1).  It  has  also  been  held  that  a  maintenance 
grant  enures  only  during  the  lifetimeof  the  grantor(2). 
It  is  difficult  to  see  why  maintenance  grants  to 
junior  members  are  only  life  grants.  .  The  junior 
members  have  also  children  to  be  maintained  and 
it  does  not  seem  consonant  to  justice  or  reason  that 
such  grants  on  the  analogy  of  the  English  rule  of 
maintenance  should  be  held  to  be  only  for  life. 

There  is  a  certain  class  of  maintenance  grants 
known  in  Chotanagpure  as  Putrapautradika  tenures 
which  revert  to  the  Zemindar  on  failure  of  male 
descendants  of  the  grantee.  In  Madras,  it  has^een 
held  that  a  maintenance  grant  on  these  conditions 
is  an  absolute  heritable  grant  and  the  condition  as 
to  reversion  contravenced  the  principle  of  Tagore 
case(3). 

As  to  the  amount  of  maintenance  to  be  granted 
it  has  been  held  that  “While,  the  one  land  the 
allowance  'to  be  fixed  for  the  junior  members  is 
not  to  be  such  as  to  cripple  the  Raj,  it  must  on  the 
other  hand  be  proportionate  to  the  fair  wants  of 
a  person  in  the  position  and  rank  in  life  of  the 
plaintiff  (4). 

(1)  Bodlerao  v.  Nursing  Rao,  Punchanandeyam  v.  Nilakandyan,  7 
Mad.  191. 

(2)  Anund  Lai  v.  Dheeraj  Gurrood,  5  Moore  82. 

(3)  Vencata  Kuman.  v.  Chillayyami,  17  Mad  I5o.  • 

(4)  Mahesll  Partab  v.  Dirgpal,  21  All.  232. 
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A  question  of  great  importance  arose  in  a  case 
about  Vatans,  in  which  the  widow  was  in  posses¬ 
sion  of  the  Vatan  adversely  to  the  son  for  more  than 
12  years.  The  son,  when  he  came  into  possession 
as  the  heir  of  the  said  widow7,  it  was  held,  was  not 
barred,  the  Vatan  being  inalienable,  the  widow  held 
as  Vatandar  and  a  mortgage  by  her  could  nd'have 
any  force  after  her  death  (i).  How  far  this  would 
apply  in  the  case  of  impartible  and  inalienable  Rajes 
is  doubtful. 

It  has  been  also  held  in  the  case  of  a  Nambudri 
illam  in  Madras,  that  when  a  grant  is  made  not  for 
any  necessity  of  the  Tarw'ad,  and  the  grantee  is 
in  possession  for  more  than  12  years,  he  cannot  be 
ejected  by  the  succeeding  Karnarvan  or  manager  of 
the  family  or  Tarwad  (2). 

In  the  case  of  a  Ghatwali,  the  Privy  Council 
have  held  that .  the  possession  of  a  tenure  created 
by  a  preceding  Ghatwal,  was  not  adverse  against 
his  successor  until  some  definition  or  assertion  of 
adverse  right  has  been  made  (3).  In  the  case  of 
maintenance  grants,  the  Privy  Council  in  a  later 
case  have  held  that  a  notice  by  the  grantee  alleging 
permanent  right  would  not  make  his  possession 
adverse  (4). 

A  decree  obtained  against  a  Vatandar  has 
been  held  to  be  Resjudicata  against  his  successor, 
when  obtained  without  fraud  or  collusion  (5). 

(I)  Padapa  Rao  24  Bomb.  556.  P.  C. 

(3)  Tekail  Ram  Chundcr  v.  Srimali  Madholcumari,  12  I.  A.  iSS. 

(4)  Beni  )>rosad  v.  Dudnaih,  27  Cal.  156  P.  C. 


CHAPTER  X. 


Custom,  Change  of  domicile  op  religion  &c. 

The  law  of  custom  has  a  very  interesting 
history  in  Hindu  Latv.  The  laws  of  the  Hindus 
are  based  on  ancient  custom.  But  from  time  before 
the  Vedas,  we  find  that  they  had  been  intermixed 
with  religious  rules  and  clarified  into  •  a  code  by 
Manu  and  other  Rishis,  some  of  whom  are  supposed 
to  have  existed  in  very  remote  .time  and  to  have 
formed  the  constellation  of  stars  called  the  Saptarsi. 
Custom  could  therefore  have  no  place  in  the  law  of 
the  Hindus.  Where  the  books  are  silent,  or  in 
doubtful  matters,  the  opinion  of  an  assembly  of 
learned  and  good  men  was  to  prevail.  That  was 
the  orthodox  view.  The  law  of  the  sages,  was 
however,  meant  for  the  pure  Aryans,  the  three 
twice-born  classes,  for  whom  rules  for  the  guidance 
of  every  act  of  life  from  “  procreation  ■  to  death,” 
were  strictly  prescribed  in  the  books.  The  only 
exception  to  the  rule  was .  that  the  customs  of 
guilds  of  artisans  and  merchants  tvere  recognized 
as  fit  to  be  given  effect  to.  Again,  the  Aryans  were 
then  a  conquering  race  and  the  Lawgivers  ordained 
that  the  customs  of  conquered  races  should  not 
be  disturbed.  But  no  custom  when  it  was  opposed 
to  morality  or  public  policy  or  abhorred  by  the 
people  could  be  enforced.  This  was  the  orthodox 
view  of  the  validity  of  customs. 

Colebrooke’s  translation  of  the  passages  of 
the  Mimansa  on  the  subject  runs  as  follows : 
“  Besides  the  evidence  of  precept  from  an  extant 
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revdation  or  recorded  Hearing  (Sruti)  of  it,  another 
source  of  evidence  is  founded  on  the  recollections 
(Smriti)  of  ancient  sages.  They  possess  authority 
as  grounded  on  the  Veda,  being  composed  by  holy 
personages  conversant  with  its  contents  nor  was  it 
superfluous  to  compose  anew  what  was  there  to  be 
found;  fora  compilation,  exhibiting  in  a  succint 
form  that  which  is  scattered  through  the  Veda,  has 
its  use.  Nor  are  the  prayers  that  the  Smriti 
directs  unauthorized,  for  they  are  presumed  to  have 
been  taken  from  passages  of  revelation  not  now 
forth  coming.  Those  recollections  have  come 
down  by  unbroken  tradition  to  this  day,  admitted 
by  the  virtuous  of  the  three  tribes,  aiid  known 
under  the  title  of  Dharma  Sastra,  comprising  the 
institutes  of  law,  civil  and  religious.  Nor  is  error 
to  be  presumed  which  had  not,  until  now,  been 
detected.  An  express  text  of  the  Veda,  as  the 
Mimansa  maintains,  must  then  be  concluded  to 
have  been  actually  seen  by  the  venerable  author 
of  a  recorded  recollection  (Smriti). 

But  if  contradiction  appears,  if  it  can  be  shown 
that  an  extant  passage  of  the  Veda  is  inconsistent 
with  one  of  the  Smriti,  it  invalidates  that  presump¬ 
tion.  An  actual  text,  present  to  the  sense,  prevails 
before  a  presumptive  one. 

Or  though  no  contrary  passage  of  the  Veda 
be  actually  found,  yet  if  cupidity,  or  other  excep¬ 
tional  motive  may  be  assigned,  revelation  is  not  to 
be  presumed"  in  the  instance,  the  recollection  being 
thus  impeached. 

Usage  generally  prevalent  among  good  men, 
and  by  them  practised  as  understanding  it  to  be 
enjoined  and  therefore  incumbent  on  them,  is 
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mediately,  hut  not  directly,  evidence  of  duty  :  but 
it  is  not  valid  if  it  be  contrary  to  an  express  text. 
From  the  modern  prevalence  of  any  usage,  there 
arises  a  presumption  of  correspondent  injunction 
by  a  holy  personage  who  remembered  a  revelation 
to  the  same  effect.  Thus  usage  pre-supposes  reve¬ 
lation.  Authors,  however,  have  omitted  particulars, 
sanctioning  good  customs  in  several  terms  :  but  any 
usage  which  is  inconsistent  with  a  recorded  recol¬ 
lection  is  not  to  be  practised,  so  long  as  no  express 
text  of  scripture  is  found  to  support  it.”  * 

■  -But  notwithstanding  all  the  pretensions  of  the 
sages  to  having  established  one  uniform  religious  code 
•for  the  three  twice-born  classes,  customs,  of  which 
traces  are  found  in  the  Vedas  like  the  eligibility  of 
paternal  and  maternal  aunts’  daughters  for  marriage 
which  had  been  abrogated  in  the  Law  books,  were  still 
■found  among-  Brahmins  who  had  gone  to  the  south 
of  the  Vindh'aya  Hills.  The  laws  were  codified, 
it  thus  appears,  in  Northern  India  long  after  sou¬ 
thern  India  had  been  conquered  and  settled  by  the 
Aryans.  There  was  a  great  divergence  of  opinion 
among  the  Lawgivers  about  the  validity  of  such 
customs  among  the  twice-born  classes,  which  were 
against  their  teachings.  Gautama  declared  them 
to  be  invalid.  Baudbayana  seemed  to  agree  with 
Gautama.  Vrihaspati  recognized  them.  Recogni¬ 
tion  or  no  recognition  by  the  Lawgivers,  the  customs 
did  not  cease  to  exist  and  they  still  exist.  Marry¬ 
ing  a  deceased  brother’s  widow  existed  till  very 
recent  times  in  Orissa  and  still  exists  in  the 
Himalayan  regions.  However  that  may  be,  it  lay 
with  the  king  to  abrogate  a  custom,  if  it  were 

■  *  Colebrooke’s  Miscellaneous  Essays  p.  337,  338. 
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immoral  or  opposed  to  public  policy.  That  is  the 
view  of  all  the  Lawgivers.  According  to  the  Law¬ 
givers,  therefore,  the  following  Customs  are  valid — 

(1)  Customs  of  “cultivators,  artizans,  money¬ 

lenders,  companies  of  tradesmen,  dancers 
•and  ascetics.”  . 

(2)  Ancient  customs  of  provinces,  castes  and 

families  of  peoples  other  than  the  Aryan 
Hindus.  Of  the  twice-born  classes,,  cer¬ 
tain  marriage  customs  of  the  south  are  re¬ 
cognized.  Otherwise  no  customs  against 
the  teachings  of  the  Smritis  are  allowable. 

(3)  Family  customs  may  be  valid  when  not 

opposed  to  the  Smritis,  among  the  three 
twice-born  classes. 

(4)  No  customs  that  are  considered  immoral, 

opposed  to  public  policy  or  abhorred  by 
the  people,  should  be  given  effect  to.  ■ 

It  is  upon  the  strength  of  the  fourth  rule  that 
many  immoral  customs  and  even  rules  of.  Law 
like  the  Niyoga  and  practices  like  the  killing  of 
cows  and-  drinking  of  spirituous  liquor  came  to  be 
forbidden.  A  long  list  of  such  forbidden  customs 
and  rules  is  given  in  the  Aditya  Purana  (see  pages 
27,  28).  But  unfortunately  the  authors  of  the 
Aditya  Purana,  the  Vrihannaradiya  Purana  and  the 
Brahma  Purana,  who  made  the  enumeration,  put  in 
the  list  certain  practices  which  were  not-  only  not 
immoral  but  positively  conducive  to  public  good. 
These  were  the  re-marriage  of  virgin  widows,  the 
practice  of  study  up  to  thirty-two  years  before 
marriage  and  the  practice  of  Brahmins  eating 
food  prepared  by  certain  classes  of  Sudras,  the 
Das,  the  Gopal,  the  family  friend  and  Ardhasiree. 
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These  practices  are  declared  to  be  forbidden  in 
the  Kaliyuga.  But  the  sage  Parasara  who  de¬ 
clares  the  law  of  the  Kaliyuga,  expressly  says  that 
these  are  allowable.  Those  little  known  Puranas, 
rather  Upapuranas,  can  have  no  authority  against 
Parasara,  and  their  irrational  rules  should  be  dis¬ 
carded  by  all  right-thinking  Hindus,  who  should 
remember  the  rules  of  Parasara  and  also  the  rule 
of  Vrihaspati  that  the  adoption  of  irrational  prac¬ 
tices  leads  to  the  destruction  of  Dharma. 

Now  we  go  to  the  law  as  established  by  our 
Courts.  We  have  already  discussed  the  law  about 
the  customs  about  adoption  among  dancing  girls 
and  others  (p.  556-557)  and  about  the  rights  of 
inheritance  of  illegitimate  children  (p.  292-294)  and 
also  about  the  customs  of  divorce  and  re-marriage 
in  the  Chapter  on  Marriage.  Let  us  consider  other 
matters. 

It  has  indeed  been  held  by  the  Privy  Council 
and  is  a  well-established  principle  that  a  custom 
unless  it  is  immoral  or  contrary  to  public  policy  has 
the  force  of  law.  “A  custom  is  a  rule  which  in  a 
particular  family  or  asparticular  district  has  from 
long  usage  obtained  the  force  of  law.  It  must  be 
ancient,  certain  and  reasonable,  and  being  in  dero¬ 
gation  of  general  rules  of  law  must  be  construed 
strictly”  (1).  The  following  oft-quoted  observa¬ 
tions  of  the  Privy  Council  on  this  matter  are  well 
known.  “  Their  lordships  are  fully  sensible  of  the 
importance  and  justice  of  giving  effect  to  long 
established  usages  existing  in  particular  districts 
and  families  in  India,  but  it  is  of  the  essence  of 
special  usages,  modifying  the  ordinary  law  of  suc- 


(1)  Ram  Sahoy  v.  Balmukund,  3  I.  A.  259. 
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cession,  that  they  should  be  ancient  and  invariable  ; 
and  it  is  further  essential  that  they  should  be  estab¬ 
lished  to  be  so  by  clear  and  unambiguous  evidence. 
It  is  only  by  means  of  such  evidence  that  the  Courts 
can  be  assured  of  their  existence,  and  that  they 
possess  the  conditions  of  antiquity  and  certainty 
on  which  alone  the  legal  title  to  recognition  de¬ 
pends”^).  The  custom  again  must  be  “certain, 
invariable  and  continuous  ”  (2). 

It  has  again  been  held  that  among  Hindus  it  is 
possible  that  a  custom  may  be  proved  which  denies 
the  rights  given  by  the  Lawgivers,  such  as  the  right 
of  adoption,  to  a  family  (3).  This  is  clearly  opposed 
to  the  law  as  laid  down  by  the  Rishis  as,  to  the 
validity  of  customs  as  we  have  seen  before. 

We  have  already  seen  how  Hindus  of  different 
provinces  and  districts  are  governed  by  the  different 
schools  of  law,  A  Hindu  of  Bengal  is  governed 
by  the  Dayabhaga.  -Behai-,  all  northern  India,  the 
Mahratta  country,  northern  Kanara  and  the  Rat- 
nagiri  district  are  governed  by  the  Mitakshara, 
Guzerat,  the  Island  of  Bombay  and  northern 
Konkin  by  the  Mayukha, ^Madras  by  the  Smriti 
Chandrika,  Orissa  by  the  Saraswati  Vilasha,  and 
the  Mithila  country,  i.  e.,  the  country  between  the 
Coosee  and  the  Gundak(4)  is  governed  by  the 

(1)  14  Moore  5S5.  Ramlaltshi  v.  Sivanatha,  14  Moore  570.  17  W.  R. 

■553.  Chinnammal  v.  Varadarajula,  15  Mad.  307.  As  to  the  evidence  see 
7  Mad.  H.  C.  250,  17  W.  R.  316  ;  7  Mad.  3. 

(2)  Raj  Kissen  v.  Kamjoy,  r  Cal.  1S6  P.  C. 

(3)  Bishnath  Sing  v.  Ram  Charan,  S.  D.  of  1850,  p.  20.  Patel  Vandra- 
van  «.  Manilal,  16  Bomb.  470. 

(4)  “From  the  River  Causikec  to  Gtmduck  being  in  length  twenty-four 
Yojnns,  and  from  the  streams  of  Ganges  to  the  forest  Himalaya  being  sixteen 
Yojuns,  within  the  country  thus  bounded,  the  City  of  Mithila  is  situated  and 

Coomar  Tagore. 
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Vivada  Chintamoney.  The  Mitakshara  however, 
is  applicable  to  all  the  provinces  except  Bengal. 
In  Poona,  Ahmednagarand  Khandesh.the  Mayukha 
is  considered  of  equal  authority  with  the  Mitak¬ 
shara  but  not  capable  of  overruling  it  (1). 

Asa  matter  of  fact  the  different  schools  of  law 
have  arisen  because  though  Hindus  all,  there  is  a 
great  difference  in  dress,  in  food  and ,  in  social 
customs  of  the  residents  of  the  different  provinces. 
So  great  is  the  difference  that  they  may  be  con¬ 
sidered  as  having  different  domiciles.  In  India 
there  is  no  Lex  Loci  governing  immoveable  property 
and  matters  relating  to  every  kind  of  property  are 
governed  by  the  personal  law  of  the  owner.  Hence 
a  Hindu  of  one  province  migrating  to  another  will 
retain  the  law  by  which  he  was  governed  at  the 
time  of  the  original  emigration  (2).  A  family  or 
class  or  a  sect- having  peculiar  customs  will  also  not 
lose  it  by  migrating  (3).  But  it  may  so  happen  that 
a  Hindu  migrating  from  one  province  to  another  may 
.adopt  the  law  of  the  province  in  which  he  settles. 
This  may  be  proved,  the  burden  of  proof  being  cast 
on  him  who  alleges  it,  by  showing  that  his  priests  are 
governed  by  the  law  of  the  new  province  and  that 
he  has  adopted  the  customs,  especially  the  marriage 
customs  as  well  as  the  law  of  the.  new  province. 
Once  the  change  of  law  in  respect  of  a  family  is 
proved  it  will  continue  and  be  regarded  as  its 
original  law  which  again  may  be  changed  (4).  Such 

(1)  11  Bomb.  294,  see  3  Bombay  353,  14  Bomb.  624,  605. 

(2)  Vasudevan  v.  Secretary  of  State,  II  Mad.  157.  Ambabai  v. 

Govind,  23  Bomb.  257.  (3)  Ratchaputty  «.  Rajender,  2  Moore 

132,  See  24  W.  R.  95,  17  Cal.  518,  12  Moore  81. 

(4)  Surendra  Nath  «.  Mnssamil  Haramonce,  12  Moore  81.  Ferthnmi. 
v.  Musonut  Sheo,  8  W.  R.  61.  Sonatan  v.  R'uttan,  W.  R.  81-95. 
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change  of  law  is  not  possible  in  the  case  of  a 
solitary  individual  except  in  the  rare  case  where 
intermarriage  between  residents  of  different  pro¬ 
vinces  is  allowed  but  may  be  possible  in  the  case 
of  a  large  number  of  emigrants  who  form  a  class 
by  themselves  and  as  such  may  adopt  the  laws  and 
customs  of  the  province  where  they  settle.  In  a 
recent  case  in  Madras  it  was  held  that  the  widow 
of  a  Hindu  Subject  of  French  India,  where  accord¬ 
ing  to  the  law  administered  there  she  became 
absolute  owner  of  his  property,  did  not  lose  such 
right  by  migrating  to  British  India,  especially  when 
it  was  “  not-  suggested  that  she  had  adopted  the 
system  of  law  prevalent”  in  British  -India  (1).  With 
reference  to  the  last'  observation,  however,  it  is 
difficult  to  see  how  a  Hindu  widow  could  adopt  a 
new  system  of  law.  It  has  been  held  that  a  family 
while  retaining  its  own  social  customs,  may  adopt 
the  law  of  succession  of  the  province  to  which  it 
has  immigrated  (2).  But  to  my  mind  it  appears 
that  in  such  case  the  peculiarity  should  be  re¬ 
garded  as  a  family  custom  to  be  proved  as  such. 
It  is  repugnant  to  the  Hindu  mind  to  separate 
the  religious  and  social  rules  from  the  rules  of 
succession  (3). 

The  law  of  India  inhabited  as  it  is  by  men  of 
different  religions,  which  purport  to  lay  down 
binding  rules  both  for  temporal  and  spiritual 
matters,  is  that  persons  are  as  a  rule  governed  by 


(1)  Mailalhi  v.  Subbaraya,  24  Mad  650. 

(2)  Chandra  v.  Nobin,  2  W.  K.  197.  Rambromo  tr.  Kaminee,  6  \Y.  R. 

295. 

(3)  It  may  sometimes  happen  that  a  I)islrici  originally  governed  by  one 
Jaw  is  added  to  a  Province  governed  by  another  law.  This  will  not  operate 
to  produce  any  change  (Priibu  Sing  v.  Court  of  Wards,  23  W.  R.  272). 
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the  law  as  prescribed  in  their  religious  books  (i). 
A  Hindu  by  birth,  as  long-  as  he  continues  a  Hindu, 
is  governed  by  Hindu  Law.  Similarly  in  the  case 
of  a  Mahomedan.  But  a  Hindu  convert  to  Islam 
will  lose  his  own  law  and  is  supposed  to  adopt 
the  law  of  the  Mahomeclans  (r).  But  in  the  case 
of  Khojas  and  Cutchi  Memons,  the  Borahs  of 
Guzerat  and  Molesalem  Girasis  of  Broach(2),  it  has 
been  held  that  they  have  retained  the  Hindu  law  of 
succession  but  not,  it  is  said,  such  rules  as  to  partition 
as  give  the  son  co-ownership  with  the  father  in  ances¬ 
tral  property,  though  it  is  difficult  to  see  why  they 
cannot  (3).  It  has  also  been  held  that  the  property- 
existing-  at  the  time  of  the  conversion  to  Islam  will 
be  governed  by  Hindu  lawpind  property’  subsequ¬ 
ently  acquired  by  the  law  6f  the  Mahomedans  (4). 
The  reason  of  this  rule  also  is  difficult  to  see. 
Under  the  Mitakshara  Law,  in  ancestral  property 
where  there  is  a  son,  conversion  will  entail  for¬ 
feiture  or  at  least  operate  as  partition.  Where 
there  is  self-acquired  property  under  the  Mitakshara 
and  in  all  cases  under  the  Dayabhagh  lawj  it  seems 
evident  that,  when  a  man  is  converted  to  Islam,  he 
being  at  liberty  to  dispose  of  his  property  as  he 
■chooses,  unless  he  chooses  to  make  a  will,  all  his 
property  should  be  governed  by  Mahomedan  law. 

But  it  is  very  different  when  a  Hindu  or  a 
Mahomedan  is  coverted  to  Christianity.  The  law'  of 


(1)  Abraham  v.  Abraham,  9  Moore  195.  Jawala  v.  Dharam,  10 
Moore  511. 

(2)  The  Khoja  Case  Perry  O.C.  110  see  6  Bomb.  452,  9  Bomb.  115,  10 
Bomb.  1,  14  Bomb.  119,  3  Cal.  694,  20  Bomb.  181,  53. 

(3)  Ahmcdboy  v.  Cossimbhoy,  13  Bomb.  334,  See  8  Cal  826,  3  C-  IA. 
R-  97. 

(4)  Jawala  v.  Dharam,  10  Moore  511. 
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succession  forms  no  part  of  the  religious  ordinances 
'■of  the  Christians.  Therefore  it  has  been  held  that 
among  Christians  there  are  two  classes,  the  native 
Christians  who  stick  to  their  Hindu  customs,  for  a 
Hindu  convert  “  if  he  thinks  fit  may  abide  by  the 
old  law,  notwithstanding  he  has  renounced  the  old 
religion  ”  and  Eurasians  who  are  governed  by  the 
law  of  the  Europeans.  It  is  possible  for  a  pure 
native  Christian  by  adopting  the  customs  of  Eura¬ 
sians  and  marrying  in  their  community  to  change 
the.  law  of  the  class  of  his  birth  to  the  law  of 
the  class  of  his  adoption.  This  was  held  in  the 
famous  case  of  Abraham  v.  Abraham,  where  their 
Lordships  of  the  Privy  Council  by  reasoning,  diffi¬ 
cult  of  apprehension,  say  “  that  it  is  not  competent 
to  parties  to  create  as  to  property,  any  new  law  to 
regulate  the  succession  to  it  intestate  ”  but  “  the 
law  has  not  so  far  as  their  Lordships  can  see, 
prohibited  a  Christian  convert  from  changing  his 
class  ”  to  the  class  of  East  Indians  and  in  his 
family  the  law  of  the  undivided  family  cannot 
apply  (1).  In  the  case  of  Myna  Byee  v.  Oota- 
ram  (2),  .  the  Privy  Council  held  that  the  illegi¬ 
timate  sons  of  a  European  by  two  Hindu  mis¬ 
tresses,  who-  conformed  to  Hindu  usages  could 
constitute  themselves  '‘partners  on  the  enjoyment 
of  the  property  after  the  manner  of  a  joint  family  ” 
and  their  rights  of  succession  interse  and  to  their 
mother  was  to  be  governed  by  Hindu  law,  which 
it  was  stated  recognized  such  rights  (2).  But 


(1)  Abraham  v.  Abraham,  9  Moore  242.  jalbbai  Ardcshir  r.  Louis 
Manoel,  19  Bom,  680. 

(1)  8  Moore  400. 
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according  to  the  view  of  the  Calcutta  High  Court 
illegitimate  sons  have  no  heritable  rights  (see  the 
section  on  illegitimacy)  (i). 

But  there  is  great  difficulty  about  the  law  of 
marriage  of  converts  to  Christianity.  Mr.  Mayne 
is  of  opinion  that  a  native  Christian  cannot  have 
two  wives.  It  would  follow  that  if  he  has  a  Hindu 
wife  who  refuses  to  live  with  him,  he  cannot  marry 
again.  It  is  by  the  law  of  the  Europeans,  that  the 
marriages  of  native  Christians  are  supposed  to  be 
governed.  Such  law  allows  divorce  and  remarriage. 
If  so,  why  should  not  the  fact  of  the  Hindu  wife 
refusing  to  live  with  him  be  considered  as  a  valid 
divorce  entitling  a  native  Christian  to  remarry  ? 
Again  the  question  may  be'  asked,  why  in  such 
circumstances  a  native  Christian  should  not  remarry 
as  remarriages  are  not  prohibited  in  the  Bible  and 
were  allowed  among  early  Christians. 

In  India  it  has  so  happened  that  many  non- 
Hindu  tribes  have  of  late  years  adopted  Hindu  law 
and  customs.  It  is  difficult  and  would  be  opposed  to 
public  policy  to  deny  to  uncivilized  tribes  the  right 
to  call  themselves  Hindus  and  to  adopt  the  more 
civilized  and  moral  laws  of  the  Rishis.  The  Privy 
Council  in  the  case  of  the  Koch  tribe  have  however, 
held  that  though  they  have  adopted  Hindu  customs, 
the  right  to  adopt  must  be  proved  as  a  special 
custom  (2).  But  it  must  be  remembered  that  it  is 
difficult  to  establish  a  valid  custom. 


(j)  Narain  v. .  ltaklial,  1  Cal.  1.  Kripal  Narain  v.  Sukurmani, 
19  Cal.  91. 

(2)  Fanindra  Deb  Raikiu  v.  Rajaswar,  12  I.  A.  72*,  11  Cal.  463., 
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For  the  texts  on  Custom  see  Ch.  I.  The  following  are 
some  additional  texts. 

«t:  «t«t:  ftajTJsturarefa  mr  tow:  i 

Do  not 'take  us  away  from  the  ways  come  down  from  the 
father  Manu,  nor  from  the  distant  way. 

Rigveda  8  M.  30  S.  3. 

natJJssrars  W1  I 

xfF<i  m  artr,  mm*rm  gang  mama  ^ua  1 
.  smsa'  arra  wafa  wgata  1 
tgmlam  mu-* 

awr^T*agatf<!r  tt-sit  gaatTfa  maaa  1 
’  awmit  g  mmrr  gxt^'aa  aaa  11 

<Wwftmn?a  g*ra'<rmtg  1 
«m=  ’s#Nr  mgareat:  1 

SmRW  ma,  smart:  a  a^ft  11 
Mm  PtaMraf  g§  gra  maraatasa  1 
m?w  ar  wrerer  Haatar  asia  a  11 
aw  at  a  gxma  amaia  fatfaga:  1 
■mna-ai’g  a  aw  mamm:  naftfa' sit:  11 

TOJtwi'iTgct^i’fht^gg  1 
aftsa  fit  a  mma:  mK«wgtmga :  1 
aa  a  wjT^-*T=*r a  aaraaa  atr-a;  11 

amtnmja  autagmaig'ggg  1 
3tlt|  faaga  ^15  TTST  faafaSa: 
nwgt  waftat  miifgfsagnra:  11 

TOW  maaaa  atM?  aWW 

In  the  text  of  Katyayana  and  at  page  22  the  following 
should  be  added  according  to  the  Kalpataru. 

Kftrafa  agarm  am  wafrofaguT  1 
aariar  FaaamtT  attalaa  a  araaa  11  . 
t*ma  ma*  gamag;  aifmiTg  1 
\  am  rgaamw:  m*a<fs=a'ia‘h;aie  11 
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In  the  text  of  Vrihaspati  at  page  2 o,  the  following  should 
be  the  third  line  according  to  the  Kalpataru. 

irfwsffa  ntjjnwr  fsmfasrm  t 

"STUm  Wf  VW  II 

Mahabharata,  Anushashanik  149  Ch.  137. 
'nwTWwff  vrijff  ww  %t:  ttfMwttr:  1 

Mahabharata,  Banaparva  150  Ch.  28. 

In  this  connection,  the  opinion  of  Medhathithi  is  that 
custom  when  opposed  to  the  Smritis  It,  is  ineffectual  :  ww 
JfWTOWr:  II 


*  CHAPTER  XI. 

/  Sudras. 

The  rules  about  Sudras,  as  found  in  the  Smritis, 
are  a  relic  of  the  barbarism  of  ancient  nations  who 
considered  slavery  right  and  lawful.  The  contempt 
of  the  white  races  for  the  black  ones,  which  we  find 
in  the  Vedas  was  however,  only  a  little  less  intense 
than  what  is  now  to  be  found  in  South  Africa  and 
other  countries.  Human  nature  is  very  difficult  to 
change  and  Europeans  have  very  little  reason  to 
decry  Manu.  The  lawgivers  did  not  allow  the  Sudras 
any  freedom  of  speech  and  put  barriers  in  the  way  of 
their  acquisition  of  knowledge  and  the  practice  of  the 
religious  austerities  of  the  twice-born  classes.  There 
were  no  penal  labour  laws  for  coolies  ;  but  there  was 
a  general  law  by  which  the  Sudras  could  be  made 
to  work  for  the  higher  classes.  If  a  Sudra  hurt  a 
Brahmin  it  was  a  grievous  offence,  but  if  a  Brahmin 
grievously  injured  a  Sudra  it  was  a  venal  one.  I 
have  not  cited  the  texts  of  the  Rishis  on  the  subject 
as  they  are  not  useful  and  are  far  from  agreeable. 
Every  wrong,- however,  as  Manu  himself  laid  down, 
is  followed  by  punishment  proceeding  from  a  just 
Ruler.  Just  retribution  has  come,  though  after  many 
thousands  of  years.  They  that  were  white  have 
become  black  and  if  they  meet  with  the  treatment 
which  their  ancestors  meted  out  to  the  Sudras  they 
should  not  complain. 

Manu  said  that  his  rules  are  mainly  for  those 
whose  every  act  from  birth  to  death  is  regulated 
by  his  rules,  that  is,  the  twice-born  classes.  Indeed, 
all.  the  Sirmitis  were  written  for  the  twice-born 
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classes.  The  aboriginal  classes,  the  Dasyus,  Dases 
or  Sudras  were  all  considered  as  slaves  without 
any  rights,  without  the  right  of  partaking  in 
ceremonies  of  reciting  Mantras  and  having  no 
Sanskaras  properly,  so  called  (1).  With  regard  to 
marriage  also,  the  rules  of  marrying  out  of  one’s 
gotra  and  also  of  prohibited  degrees  do  not  seem  to 
be  applicable  to  them(2)  and  the  Brahma  Purana  says 
that  they  can  have  no  sons  properly  so  called  (3). 
In  adoption  as  in  marriage,  Homa  is  required  and 
they  can  adopt  any  body  without  any  restriction'. 

The  twice-born  castes  could  in  Vedic  times  eat 
food  prepared  by  a  Sudra.  The  rule  was  modified 
by  the  lawgivers  who  allowed  that  the  food  prepared 
by  a  slave,  a  cowherd,  a  family  friend  and  a  cultivator 
of  land  who  pays  half  the  produce,  could  be  taken 
by  a  Brahmin  (4).'  Parasara,  the  lawgiver  of  the 
Kaliyuga  confirmed  the  rule  and  Madhab  his 
commentator  did  not  disapprove  of  it,  but  modern 
custom  based  on  a  text  of  the  Adi  Purana  has  set 
aside  the  law  of  Parasara  and  the  other  RJshis. 

The  Mahabharata  says  that  the  rule'  of  the 

(1)  *t  xtT  qraqi  fisfetr  ^  rrwuoHfir  t 

11  10  ch.  192. 

(2)  i 

^  «f<n#  -fbwunflter  u 

A  Sudra  is  not  liable  lo  blame  by  marrying  a  girl  of  the  same  Gotra  or 
J’ravara,  but  he  becomes  blamcable  by  marrying  a  Sopinda  of  the  Sudra  caste. 

Text  of  Bhabishya  Parana  cited  in  Kashiranvs  commentary  on  the 

(3)  5JSU5T  1 

qKiriTt  SffftuSTJT  atfaa  THffq  I 

smjn  vaftftr  1 

(4I  'sufqqr.  ^  svtqra  ^resnfqtfr  1 

qtt  jjf  -g-  fllsqrat  II  Manu  Ch.  IV  253.  . 
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Vedas  should  be  made  applicable  to  the  non-Aryan 
races  who  were  in  India  at  the  time.  Indeed  many 
of  these  races  took  to  Brahmanical  custom.  But  the 
great  majority  of  the  non-Aryan  classes  remained 
true  to  their  own  customs.  The  Smritis  did  not  lay 
down  rules  for  them.  Vishnu  and  Manu  lay  down 
that  for  Sudras  there  are  two  rules,  first,  that  sons 
take  the  wealth  of  their  fathers,  second,  that  they 
should  marry  in  their  own  classes  (i).  As  a  matter 
of  fact  they  were  and  are  still  governed  by  their 
own  customs  (2). 

•An  ancient  textof  Pitamaha  citedby  Madhava(3) 
places  washermen,  castes  dealing  with  skins,  dancing 
castes,  Barata,  Kaibarta,  Mlecchas,  Vils,  Medhica, 
Snake-charmers,  &c.',  as  outside  all  castes  and 
Asramas.  It  would  be  absurd  to  apply  the  laws  of 
the  twice-born  castes  .to  them.  These  are  governed 
by  their  own  customs.  The  Hinduiaw  of  marriage 
and  inheritance  is  inapplicable  to  them,  for  among 
many  of  them  women  remarry  very  often  even  in  the 
lifetime  of  their  husbands.  With  many  of  these 

(1)  fwW ft  fafr?:  sdr:  rre  1 

Manu.  10  Ch.  53. 

Vishnu  16  Ch.  15-16. 

.  (This  text  of  Vishnu  is  in  reference  10  a  pratilonw  mixed  castes.) 

(2)  stTOifitr  ssrakrt  i 

ssjf'srcfiwf  wisfi  ftpS  11 

(3)  TSffRflfiKf  fit  f  1  ' 
rttrewf  ficsvft  d'fsfiw  tiff  f  11 
rjfffFftrotajTgf cr  irfefjvfTfT  1 
^ttffffT:  wifffT  fmhdtffftffi:  11 

HJiflf:  rftwrr  1 

ffrtfWf’SfTfiTft  fff :  fwm:  11 
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castes,  women  are  the  predominant  partners  in  the 
household,  as  Vrihaspati  says,  and  contracts  by 
them  bind  their  husbands.  Mann  says  all  Sudras  are 
slaves.  The  castes  that  now  come  under  the  appella¬ 
tion  of  Sudras  could  not  have  been  the  Sudras 
and  Dases  mentioned  by  the  lawgivers.  They 
were  the  conquered  people  who  were  considered 
as  helots.  The  mixed  castes  were  certainly  not 
Sudras  in  that  sense.  Raghunandana  has  laid  down 
that  now  there  are  no  castes  but  Brahmins  and 
Sudras,  an  astounding  proposition  which  could  only 
have  proceeded  from  a  Brahmin  of  Bengal  whose 
fanaticism  and  ingenuity  were  greater  than  his 
learning.  He  has  succeeded  partially  in  enforcing 
his  view  upon  our  Courts.  The  Privy  Council 
however  referring  to  this  view  made  the  following- 
observation  :  “whatever  weight  might  be  due  to 
the  authorities'  cited  in  support  of  a  speculative 
opinion  entertained  by  learned  Brahmins  and  others, 
their  Lordships  have  nevertheless  no  doubt  that  the 
existence  of  a  Kshatriya  class  as  one  of  the  regenerate 
classes  is  fully  recognized  throughout  India”(i). 

It  is  a  great  mistake  but  a  common  one  which 
has  sometimes  found  favour  in  our  Courts,  to  regard 
all  castes,  except  the  Brahmins  and  Kshatriyas  and 
one  or  two  other  castes  as  Sudras.  According  to 
Manu  and  the  Mitakshara,  all  the  Anuloma  mixed 
castes  are  of  the  twice-born  class  (2),  and  the  mixed 
castes  by  Pratiloma  marriage  among  the  true  twice- 
born  classes  cannot  be  properly  regarded  as  Sudras, 
though  the  intolerance  of  the  Brahmins  has  placed 


(1)  Chuolurya  Run  Murdun  Syn  v.  Sahub  Purbulad  Syn,  7  Moore  46. 

(2)  ftsinbiH:  i 
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them  in  that  category.  The  texts  of  Vrihaspati  and 
Katyayana  cited  at  p.  731,  say  that  they  are  govened 
by  their  own  customs.  The  Mitakshara  however,  says 
that  among  these,  only  the  Cbandal  is  outside  the 
rules  of  Dharma  or  the  law  of  the  Rishis.  It  Would 
be  absurd  to  regard  the  Kayasthas  who  were  judicial 
and  revenue  officers  administering  the  law  of  the 
Rishis, and  Vaidyas  who  were  physicians  as  Sudras. 
Of  the  Kaydsthas, ,  it  has  been  held  in  Bengal, 
that  they  were  originally  Kshatriyas  but  have  be¬ 
come  Sudras  by  giving  up  the  Sanskaras  of  the 
twice-born  classes  ( 1 ).  It  has  been  recently  held 
i '  also  that  marriages  are  allowable  between  Kayes- 
i  thas  and  Vaidyas  in  certain  districts  in  Bengal  (2).. 
The  Madras  High  Court  have  rightly  held  that 
even  how  mixed  castes  may  come  into  existence 
and  that  an  CJgra  is  not. a  Sudra(3).  Then  again  the 
two  great  castes  of  milkmen  and  barbers  were  Sudras 
but  good  Sudras,  by  which  I  understand  such  Sudras, 
as  had  adopted  Aryan  ways  of  living,  and  to  these 
the  laws  of  the  Rishis  of  inheritance  and  marriage 
( the  latter  so  far  as  is  possible )  are  applicable. 
So  far  we  are  on  firm  ground.  Many  Sudra  castes 
have  however,  thrown  off  their  oldcustoms  and  copied 
Aryan  customs.  It  is  difficult  to  say  by  what  rules 
they  should  be  guided.  Now,  one  sure  test  in  these 
cases  is  do  Brahmins  officiate  in  their  ceremonies. 
It  is  clear  that  only  those  castes  whose  ceremonies 
are  conducted  by  good  Brahmins,  can  be  considered 
as  governed  by  the  rules  of  the  Smritis.  Others 
are  not  governed  by  the  rules  of  the  Smritis.  Among 


(1)  Kajcoomar  Lall  i>.  Hisscssur  Dyal,  10  Oil.  OSS. 

(2)  Baman  Lai  a.  Abhoy  Charatl,  7  C.  W.  N. 

(3)  Brindavana  v.  Radhamoni,  12  Mad.  72. 
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most  of  these  castes  even  marriages  are  performed 
by  themselves  with  peculiar  ceremonies  having  no 
connection  with  Hindu  religion.  They  cannot  be 
governed  by  the  rules  of  the  Smritis.  Many  Sudras 
who  have  copied  Hindu  manners  have  succeeded  in 
getting  some  Brahmins  to  perform  ceremonies  for 
them. — Brahmins  who  are  degraded  and  are  not 
considered  Brahmins  at  all  by  good  Hindus.  So 
long  as  these  classes  would  keep  to  Hindu  ways, 
it  is  impossible  to  say  that  by  custom,  if  not  by 
law,  they  are  not  governed  by  the  Smritis.  As  to  all 
the  rest,  it  is  a  great  mistake  to  apply  Hindu  law 
to  them.  Kahars,  Kurmis,  Hulwais  and  the 
numerous  classes  of  not  very  bad  Hindus  are 
governed  by  their  own  peculiar  customs,  which 
include  very  often  divorce  and  remarriage  of 
women,  and  are  guided  by  their  own  Panchayets. 
So  are  the  low  classes,  Chamars  and  the  like.  They 
are  the  millions  who  inhabit  India  but  ,  they  are 
very  poor  and  have  little  property.  Their  Pan¬ 
chayets  settle  their  disputes  and  their  cases  rarely 
come  before  the  civil  courts.  I  have  not  seen  any 
case  in  our  Law  Reports  in  which  there  was  a  dis¬ 
pute  between  children  by  two  husbands  of  a  woman 
though  instances  are  numerous.  The  Rishis,  how¬ 
ever,  provided  for  it.  Thus  the  rule  is  that  the 
children  should  take  the  wealth  of  their  respective 
fathers.*  The  Rishis  and  our  courts  however,  had 
never  to  settle  these  questions.  The  Panchayets  de¬ 
cide  all  these  matters  and  these  poor  people  go  their 
humble  ways  without  reference  to  Rishis  or  Judges. 

*  m  fLdutrai  ?twr  aimt  fearo  i 
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RULES  OF  INTERPRETATION. 

The  rules  contained  in  Jaimini’s  Mimansa  are  supposed 
to  be  the  rules  of  interpretation  of  Hindu  Law.  Mr. 
Colebrooke  speaking  of  them  makes  the  following  obser¬ 
vations :  “  It  will  be  observed  as  has  been  intimated  in 
speaking  of  the  members  of  an  Adhikarana  in  the  Mimansa, 
that  a  case  is  proposed,  either  specified  in  Jaimini’s  text  or 
supplied  by  his  scholiasts.  Upon  this  a  doubt  or  question 
is  raised,  and  a  solution  of  it  is  suggested,  which  is 
refuted,  and  a  right  conclusion  established  in  its  stead. 
The  disquisitions  of  the  Mimansa  bear  therefore  a  certain 
resemblance  of  juridical  questions,  and,  in  fact,  the  Hindu 
Law'  being  blended  with  the  religion  of  the  people,  the 
same  modes  of  reasoning  are  applicable,  and  are 
applied  to  the  one  as  to  the  other.  The  logic  of  the 
Mimansa  is  the  logic  of  the  law ;  the  rule  of  interpretation 
of  civil  and  religious  ordinances.  Each  case  is  examined 
and  determiner}  upon  general  principles  ;  and  from  the 
cases  decided  the  principles  may  be  collected.  A  well- 
worded  arrangement  of  them  would  constitute  the  philo¬ 
sophy  of  the  law  ;  and  this  is,  in  truth,  what  has  been 
attempted  in  the  Minansa.  Jaimini’s  arrangement  however, 
is  not  philosophical  ;  and  I  am  not  acquainted  with  any 
elementary  work  of  this  school,  in  which  a  better  distribu¬ 
tion  has  been  achieved.  I  shall  not  here  attempt  to 
supply  the  defect.”*  This  is  the  view  of  Colebrooke  on 
Jaimini’s  rules.  Indeed  the  rules  which  are  generally 
made  use  of  by  English  lawyers  in  the  interpretation 
of  statutes  are  generally  applicable  in  regard  to  Hindu 
Law.  The  rules  of  Jaimini  were  meant  for  sacrifices  and 
ceremonial  observances,  but  in  regard  to  Vyavahara  or 
positive  law',  they  seem  to  have  little  application.  All 


ColebrooUe’s  Miscellaneous  Essays,  p.  342. 
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the  Commentators  except  Jimutavahana  thought  so. 
Indeed,  whenever  a  Rishi  or  Commentator  wanted  to  lay 
down  a  new  rule,  lie  took  recourse  to  rules  of  interpretation. 
The  earliest  example  of  it  is  Apastamba,  where  he 
established  the  equal  right  of  sons  to  father’s  wealth. 
He  very  ingeniously  based  his  argument  upon  the  rule 
that  the  statement  of  a  fact  is  not  a  rule.  Viswarupa> 
Medhathithi  or  Haradatta  made  but  little  use  of  any 
such  rules  in  regard  to  positive  law.  Vijnaneswara  makes 
use  of  Mimansa  rules  in  establishing  the  right  of  the 
widow.  And  also  in  1.  I.  io.  I.  9,  II  and  II- 1  -34.  The 
Dattaka  Mimansa  makes  use  of  these  rules'in  I  1.  35-41. 
IV.  4  65-66.  VI.  6.  27-31  and  the  Dattaka  Chandrika, 
in  I.  1.  24,  II.  2.  4. 

I  find  but  little  reference  to  any  rules  of  interpretation 
of  the  Mimansists  in  the  Smriti  Chandrika,  the  Vivada 
Ratnakara,  the  Vivada  Chintamonv,  the  Saraswati  Vilash 
or  the  Mayukha.  The  Dayablnga  in  11,  5,  16-19  makes 
use  of  the  rules  of  Jaimini.  It  makes  use  of  the  Holaka- 
dhikrana  in  II— 40  and  VI — 1-22  and  says  that  the 
meaning  of  it  is  that  where  from  a  custom  or  Smriti  . 
a  Vedic  rule  is  inferred,  that  custom  or  Smriti  proceeds 
from  it  and  we  should  not  go  further  and  postulate  more 
than  one  rule  concerning  the  same  subject.  The  Daya- 
bhaga  by  the  application  of  the  rules  about  Vidhi  to  the 
text  about  division  after  father’s  death  and  by  proving 
that  it  was  an  Anuvada,  deduces  the  absolute  right  of  the 
father — a  mode  of  reasoning  which  will  not  satisfy  the 
ordinary  mind. 

Now  it  is  clear  that  the  rules  of  interpretation  are 
generally  of  importance  when  you  have  established  a  new 
rule.  The  reader  of  these  pages  will  have  observed 
the  great  unanimity  among  Rishis.  The  best  rule  of 
interpretation  therefore  is  that  the  text  of  one  Rishi 
should  be  interpreted  by  that  of  another  :  for  example 
Yajnavalkya  should  be  interpreted  by  Vishnu  in  regard 
to  the  relative  right  of  the  father  and  the  mother  to 
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However,  the  following  rules  should  be  known  to  the 
reader.*  Every  rule  of  law  is  either  a  Vidhi  or  Niyama 
or  a  Parisankhya  or  an  Anuvada.  A  Vidhi  is  a  Shastrik 
rule  creating  a  duty  of  an  original  nature  of  which  the 
sanction  is  absolutely  unattainable  by  the  senses  and  is 
thus  obligatory.  A  Niyama  is  a  rule  making  one  of  two 
alternatives  obligatory.  .  “  It  is  a  direction  only  partially 
spiritual  and  is  thus  only  directory.”  A  Parisankhya  accord¬ 
ing  to  the  late  Dr.  Siromoni  is  an  apparently  positive 
rule  implying  a  negative  precept;  for  example  the  rule 
that  the  flesh  of  certain  animals  may  be  .eaten,  prohibits 
thee  (ting  of  the  flesh  of  .others.  But  the  better  opinion 
seems  to  be  as  mentioned  by  Babu  Kisory  Lai  Sircar  that 
it  is  merely  a  rule  of  convenience  depending  on  experience 
and  observation.  Anuvada  is  only  a  statement  of  a  fact- 
A  pratishedha  is  an  injunction  prohibiting  the  doing  of 
that  which  might  be  done  otherwise  either  out  of  natural 
inclination  or  on  account  of  some  positive  ordinance  pres- 
'  cribing  the  doing  of  an  act.  A  Paryudas  is  an  exceptional 
clause  in  a  Vidhi  or  precept  creating  an  original  duty. 

By  Vidhi  Vaisamya  is  meant  variability  of  a  rule  which 
is  not  allowable.  It  is  made  use  of  in  the  Mitakshara 
(II.  1,  34)  in  connection  with  the  widow’s  rights. 

An  Atidesh  is  a  rule  allowing  an  inference  from  an 
analogy  as  a  brother’s  son  is  a  son  or  a  co-wife’s  son  is  a 
son  by  Atidesh!  But  there  cannot  be  an  Atidesh  upon 
an  Atidesh. 

An  Upalakshana  is  the  taking  of  a  word  to  mean  and 
include  similar  things  as  daughter’s  include  daughter’s 
sons  or  son  includes  male  descendants  to  the  great- 
grandson  in  Yajnavalkya's  rule  about  inheritance. 

But  the  rules  which  are  most  important  but  are  very 
often  overlooked  by  ingenious  commentators  are  the 
following  laid  down  by  Bhattapada. 


faf4Tar=ewj?THT  f=rsw:  mfeit  ufa  1 
^  nrrfr  nfwaifk  aft?ra  11 
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(1)  (A  text  must  be  accepted  as 

it  is  and  should  be  interpreted  according  to  its  tenor). 

{2)  iwm’Biwwf’i  ^fwtrfsr  1 

A  far-fetched  interpretation  is  allowable  only  when 
supported  by  authority. 

(3)  The  popular  meaning  of  words  should  be  pre- 

(4)  When  it  is  possible  to  reconcile  possible  texts 

they  should  not  be  so  interpreted  as  to  make  them  apply 
to  different  subjects  (  atgagff  ). 

(5)  A  rule  very  often  made  use  of  by  commentators 
is  that  a  contradiction  of  texts  should  be  explained  by 
their  being  applicable  in  different  circumstances.  Imperfect 
knowledge  of  the  history  of  law  has  very  frequently  led 
to  the  abuse  of  this  rule. 

The  Dayabhaga  also  lays  down  a  rule  that  where  no 
difference  is  found  in  the  Shastras,  equality  is  the  rule 
1  .  The  rule  has  been  applied  in  the  cases 
of  daughter’s  sons,  illegitimate  sons  of  Sudras  when  there 
are  legitimate  daughters  &c. 

There  is  also  another  rule  mentioned  by  Rnghunandana 
in  the  Udvahatatva  to  the  effect  that  what  has  been 
enjoined  to  be  done  need  not  be  performed  twice  ( 

streak:  1  ).  I  only  conclude  with  saying  that  for  our 
commentators  it  is  very  often  true  that  a  text  can  do 
anything  ;  nothing  is  too  heavy  for  a  text  farnfif 
®nf«t  11* 

*  The  following  hints  are  given  by  Dr.  Siromony  in  his  valuable  book 
on  Hindu  Law  about  finding  out  the  true  meaning  of  the  commentators. 
“(1)  If  two  reasons  are  given  in  the  same  clause  for  any  particular  proposi- 
tion  the  reason  last  given  is  by  way  of  Sadhaka  or  additional  support  and 
may  be  rejected.  (2)  .  When  in  order  to  establish  any  particular  proposition 

preceded  by  such  words,  as  &c.  then  the  reason  last  given  is  to 

be  accepted  as  the  correct  one,  in  the  opinion  of  the  author.  (3)  When 
several  alternatives  are  proposed  or  propounded,  in  the  same  sentence  with 
the  word  (or),  it  is  to  be  understood  that  the  author  does  not  approve  of 
any  of  them. 
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MODES  OF  ACQUISITION  OF  PROPERTY. 

.  wjt  mat  ^tvt:  wUra:  i 

wto:  ardram  ^  n— *3  ?->  =*  m 

There  are  seven  lawful  modes  of  acquiring  property, 
(viz.)  inheritance,  finding  or  friendly  donation,  purchase, 
conquest,  lending  at  interest,  the  performance  of  work 
and  the  acceptance  of  gifts  from  virtuous  men. 

Manu,  Ch.  XV.  1 1 5. 

irrawifw  "td  fafomq;  1 

ftfire  ijydt:  1— aFw  \o  * 

A  (man  becomes)  owner  by  inheritance,  purchase, 
partition,  lecture  or  finding. 

Acceptance  is  for  Brahmans  an  additional  (mode  of 
acquisition),  conquest  for  a  kshatriya,  gain  (by  labour)  for 
a  Vaisya  or  Sudra.  Gautama  Ch.  XV.  39-42. 

1  ~-fnaratT'imfT?mq  1 

By  birth  alone  one  acquires  ownership  of  property1  ; 
this  the  sages  declare. 

Gautama  cited  in  the  Mitakshara  but  not  found  in  the 
Smriti. 

awpra  vtfhmi  nttrwrs  *rr=rar  1 

qtfk^tur  ad  w  ndtFdaJt  1—  fam  a.c  < 

What  has  been  acquired  by  the  mode  of  livelihood 
of  their  own  caste  is  called  white  property.  What  has  been 
inherited,  friendly'  gifts  and  the  dowry  of  a  wife  that  is 
called  white  propeity  of  any  caste  indiscriminately. 

Vishun  Ch.  5S  V.  6,9. 

Ownership  accrues  by  birth. 

Text  of  Vishnu  cited  in  the  Swaraswati 
Vilasha  but  not  found  in  the  Smriti. 
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’jHjftumi:  ^T*iTf3!<!ntJ3stT*RiT»ra*i  i 

«r4  tufas'  wgTrhnrra  nfss: « 

75fVmf  T^rNm:  vtffa’tpro:  i — w?:  t  7  aa,  as. 

While  wealth  is  (of  the  following  seven  sorts):  wlial  is 
acquired  by  sacred  knowledge,  valour,  in  arms,  the  practice 
of  austerities,  with  a  maiden,  through  (instructing)  a 
pupil,  by  sacrificing  and  by  inheritance.  The  gain  to  be 
derived  from  exerting  oneself  to  acquire  it  is  of  the  same 
description 

These  are  the  legitimate  modes  of  acquisition  of  wealth 
for  all  the  castes  severally. 

Narada  Ch.  IV.  45,  55. 

fhTtrtqraTi 

Regulated  means  of  acquisition  is  a  matter  of  popular 
recognition.  Nyaya  cited  in  the  Mitakshara. 

From  the  above  it  will  appear  what  little  foundation 
there  is  for  the  proposition  that  ownership  is  bybirlb. 

MINORITY. 

7T51  5i«tS  II 

777)  sitoh*:  *  *  *— ’ms:  t  ’r  M 

A  child  is  comparable  to  an  embryo  up  to  his  eighth 
year.  A  youth  who  has  but  reached  the  age  of  sixteen  is 
called  Poganda  (a  minor).  Afterwards  he  is  no  longer  a 
minor.  Narada  Ch.  IV.  35,  36. 

■JBT  7  ifpSJ!  77  51177  3t7?lf’cn  I 

awfa: 

Men  attain  majority  in  the  sixteenth  year. 

Vrihaspati. 
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.  MINORITY  {Continued.) 

ftwt  Tift1'!  ^  i 

*[%*:  =>3  i 

An  old  man  of  eighty  years  and  a  minor  below  the 
age  of  sixteen,  women  and  diseased  persons  have  to  per¬ 
form  only  half  of  a  Prayaschitta. 

Angira  Smriti  V.  33 
ix^nei  tra?rsn*mrasm  1 

ili™  i9T?f  smtSTcflcTO'SCT:  I  *T«j: 

The  inheritance  of  a  minor  the  king  should  preserve 
as  long  he  does  not  return  from  the  Guru’s  house  or  does  ' 
not  become  of  age. 

Manu. 

wrawiw’hwTft  irar  qftqrrerari  1  hi: 

The  king  should  protect  the  property  of  minors,  help¬ 
less  persons  and  women. 

Vishnu. 

'  ' wrcrsg  ^rfanmrsprercuit  1  siwfafwr 

The  king  should  protect  the  property  of  minors. 

Sankha  Likhita  cited  in  the  Ratnakara. 

There  is  a  divergence  among  Bengal  and  Benares 
writers,  about  the  age  of  majority  under  Hindu  Law.  The 
former  say  that  it  is  the  beginning  (1)  and  the  latter  that 
it  is  the  end  (2)  of  the  sixteenth  year.  The  text  of 
Angira  cited  above,  which  was  not  before,  those  writers 
shows  that  the  Bengal  writers  are  right.  Now  of  course 
after  the  passing  of  the  Majority  Act  (9  of  1875)  all 
persons  become  majors  only  on  the  completion  of  the 
eighteenth,  year. 


(1)  Cally  Churn -v.  BhugogbaUy,  19  W.  R.  110.  Mclhoor  v.  Surendra, 

1.  Cal.  108. 

(2)  Shivji  v.  Datu,  12  Bom.  Id.  C.  290.  Lachman  1).  Kupchand,  . 
5.  S,  D.  1 14. 
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ADOPTED  SON  : — See  Adoption  Page. 

ADOPTION  9 

custom  very  ancient,  its  origin  ...  ...  ...  498 

who  can  adopt * 
a  man  having  no  son,  grandson  or  great-grandson  can  515 
a  man  having  an  out-caste  son  can  ...  ...  516 


a  lunatic,  an  idiot,  dying  man  cannot 
whether  a  blind  or  a  deaf  man  or  a  leper  can 
widow  can  adopt  in  Bengal  and  North-West  if 
•  authorised  by  the  hushand 
Not  so  in  Mithila  ... 

In  Bombay  she  may  when  without  such  authority  with 
consent  of  coparcener 

Cases  of  law  on  the  point  for  Bombay  and  Madras 
Rules  of  law  as  to  consent  of  coparceners 
Authority  to  adopt— how  to  be  given 
authority  for  more  than  one  son 

Conditional  authority  and  how  -it  is  to  be  carried  out  ... 

Authority  can  be  given  to  widows  only 

widow  may  not  exercise  the  authority 

consent  of  Government  not  necessary 

Adoption  by  a  Jaina  widow  how  to  be  made 

Rule  in  Punjab  . 

When  a  widow  can  adopt  after  the  death  of  her  son, 
grandson  or  when  not  .;. 

Who  can  give.a  boy  in  adoption  . 

father  always  can  . 

mother  when  she  can 
who  may  be  adopted  : — 
qualifications  of  the  boy  to  be  adopted 
a  stranger  may  be  adopted  though  a  brother’s  son  may 
be  available 


5'7 
517 
5'7,  519 

519 

5i9 

520,  522 
'  522-23 
525 
525 


525 

526 
526 

528-29 

528 


545,  47 
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When  third  persons  are  so  estopped 
Honafidres  of  an  adoption 
status  of  an  invalidly  adopted  son 
with  respect  ter  his  natural  family  and  the  adoptivt 
family 

where  an  invalidly  adopted  son  can  succeed  as  a  per 

sona  designata,  where  not 

Status  of  the  adoptive  mother  ... 

she  divests  herself  by  adopting  ... 

she  can  inherit  her  adopted  son’s  property... 

suits  regarding  adoption  ...  ;.. 

there  can  be  no  injuction  restraining  adoption 

effect  of  an  adoption  pending  litigation 

Medhathiti  on.  ....  ...  .  ... 


Smriti  Chandrika  on 
Mayukha  on 
Vivada  Chintamoni  01 
Dayabbagaon 
Shulapani  on'  ' . 
Nanda  Pandit  on 


who  may  .be  adopted  ;..  ...  ...  t 

who  may  adopt 
ceremonies  of  adoption 
Restriction  as  to  age 

relationship  and  caste  of  boy  to  be  adopted 

who  can  give  away  in  adoption...  ...  -  501, 

Position  of  an  adopted  son 

Prohibition  of  the  adoption  of  an  only  son 

the  same  of  the  eldest  son  ...  ...  » 

Share  of  an  adopted  son  after  birth  of  an  aurasa  son 
Position  of  an  invalidly  adopted  son 
relative  rights  of  the  co-wives  of  the  adoptive  mother 
and  her  adopted.son  ...  ...  ...  , 
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rights  of  an  adopted  son  same  as  that  of  a  legitimate 

son  ...  ...  ...  ...  ,-537 

what  those  are  ...  ...  ...  •••  537,  538 

how  they  may  be  restricted  by  testamentary  disposition 

by  the  adoptive  father  .  .....  '••■  53® 

how.  far  restriction  can  be  placed  on  the  same  by 

agreement  between  the  natural  and  adoptive  father  538 
Collateral  succession  of  adopted  sons  ...  ...  539 

Share  of  an  adopted  son  tb  the  caste  of  his  adoptive 

father  and  other  relations  ...  ...  ...  539,542 

1  an  adopted  son  has  not  the  rights  of  a  posthumous  son.  544 
an  adopted  son  may  be  disinherited  like  an  aurasa  . 

of  daughter  and  son-in-law  by  dancing  girls  in  Madras  ! 

■  recognised. by  Custom  .  '...  ...  556-57 

Dwyamnshyayana  or  an  adopted  son  retaining  his  rights 

in  both  families...  ...  ..' .  553-54 

ADOPTION  IN'KRITRIMA  FORM  : — 

prevalent  in  Mithila  and'sbme  other  places  ...  554 

rules  of  such  adoption— rights  of  such  adopted  sons  ...  554,  556 


AGNI  PURANA 

texts  on  marriage  ...  ... 

AGREEMENT 

See  marriage,  custom,  partition,  adopton,  alienation, 
Agreement  to  continue  joint  for  all  time  not  binding 
But  binding  when  for  a  limited  time 
Ekrar  as  the  Charao  void 
AITEREYA  ARANYAKA 

son  made  substitute  for  the  father 
AITEREYA  BRAHMAN 
texts  of  adoption 
texts  on  marriage  ... 

ALAYA  SANTANA 

ALIENATION  See  widow,  joint  family,  debts  ... 
clause  restraining  alienation  void 
Clause  postponing  enjoyment  beyond  the  period 
majority  void 

Clause  restraining  partition  void 
!  Repugnant  conditions 


rill 


38 
5  58 


613 

671,672 

671 
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by  son,  effect  of  over  mother’s 

share  on  partition  ...  ...  240,241,256 


ANCESTRAL  PROPERTY 

See  joint  family  property,  survivorship,  self-acquired 
property,  separate  property 

ANGIRA 

on  marriage 
on  minority 

ANVADHEYA 

See  Stridhana 

APASTAMBA  . 

on  dharma  . 

about  daughters  and  daughter’s  sons 
about  sons  and  eldest  son’s  shares 


745 


67 

138 


INDEX 


751 


ASWALAYANA  GR1HYA  PARISISTA  :• 
'A  ,  texts  on  marriage  ... 
ASWALYANA:- 

on  joint-family 
ATHARVAVEDA 
j  about  brotherless  girls 

!  AYAUTAKA 

See  Stridhana 

BAUDHYANA  GRIHYA  PARISISTA 
text  on  adoption  , 
BAUDHAYANA:- 
on'dharma  ' 

!  about  daughters  and  daughter’s  son: 

i  on  the  benefit  which  a  son  confers 

j  rule  about  sraddhas  ... 

:  abodt  sons  and  eldest  son’s  shares 


on  Stridhana 

on  grotras  and  provaras 

on  grounds  of  exclusion  from  inherit 

on  joint  family 

on  partition 

on  marriage 

texts  on  adoption  ... 

BAND  HAVAS 

definition  ...  • 


•Page. 

640 

361 

83 


555,  567 


66 

137 

397,  242 
,165 
■193 
345 
429 
166 
486 
564, 65 
636 


156 


BANDHUS:— 

definition  ...  ...  ...  ...  126,155 

according  to  Rishis  and  Commentators  ...  ...  158,160 

they  take  after  the  samanodakas  sister’s  son,  sister’s 
grandson,  father’s  maternal  grand-father’s  great-  ■ 
grandson,  daughter’s  son’s  son,  mother’s  maternal 
uncle’s  grand-son,  grand-father’s  sister’s  grand-son, 
mother’s  sister’s  son,  maternal  grand-father,  mother's 
brother’s  son,  father’s  sister’s  son’s  daughter’s  son, 
step-sister’s  son  held  to  be  llandhus  ...  ...  120,121 


BENGAL  SCHOOL 

See  Dayabhaga  and  Gimutavahana  under  all  tile 
principle  titles 
BETROTHAL ' 

BLIND 

See'Exclusion 
BOMBAY  SCHOOL 

See  Mayukha  and  Bombay  School  under  all  the 
principle  titles 
BRAHMA  : — 

Marriage  .  ...  604 

BRAHMA  PURANA:— 

on  prohibited  practice  ...  ...  ...  28 

on  how  putriks  is  made  and  her  right  ...  ...  19 

texts  on  sons  cited  in  Vira  Mitrodaya  ...  ...  496 

BROTHER  : — 

See  succession  to  Slridhana,  Inheritance  ... 

CASTES : — 

See  Sudras 

the  three  twice-born  castes  really  governed  by  the  law 

of  the  Rishis  ...  ...  ...  735 

the  law  applicable  to  mixed  castes  ...  ...  737  „ 

ceremonies  necessary  in  an  adoption  among  different 

castes  in  different  provinces  ...  ...  ,  535-37 
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C HAND HOG YA  BRHAMANA  :-  .  Page. 

CHANDHOGYA  UPANISAHDA  :-on  debutter  ...  698 

CHARANAS 

Account  of  ...  ...  ...  ...VII,  VII 

according  to  Gharanvyauha  ...  ...  VIII 

according  to  Divyavadana  ...  ...  ...  VIII 

CHARITY:— 

See  Endowments 
CHASTITY:— 


condition  precedent  to  widow  inheriting  to  husband  ...  201 

to  daughter  inheriting  to  father  ...  ...  203 

not  to  inheriting  stridhana  ...  ...  ...  29° 

See  daughter,  widow,  mother,  exclusion 
CHILD. IN  THE  WOMB  :- 
SeHJtartition. 

CHRISTIANITY  :- 

Conversion  to  Christianity  how  far  affects  the  Law  of 

Succession  ...  ...  ...  729 

and  the  law  of  marriage  ...  ...  •••  729,93° 

CLASS  :— See  Gift 
COMMENTATORS  :— 

Their  age  ...  ...  ...XV  to  XX 

Their  authority  ...  ...  —  4,5 

CONFISCATION  :- 

See  Impartible  property 
CONSENT :- 

See  widow,  joint  family  properly 

CONTRACTS  IN  RESTRAINT  OF  :— 
adoption  how  far  valid 
CONTRACT  : — 

See  adoption,  marriage 

Contracting  power  of  Hindu  married  women 
See  Marriage 
CONVERSION  : — 

See  Mahomedanism,  Christianity. 

Whether  there  is  change  of  Jaw  on 
Khojas 


728 

728 


95 
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CONVERSION  ( Continued ).  PAGE. 

Cutchi  Memons  ...  ,ti  728 

Molesalem  Gerasis  ...  ...  721 

Mahomedanism— converts  may  by  custom  retain  Hindu 

Iaw  -  -  ..  ...  ...  728 

but  not  as  to  co-ownership  as  under  Mitakshara  ...  728 

Rights  and  liabilities  of  converts  ...  ...  728 


COSHARER  :  — See  joint  family 
COPARCENERS 

See  joint  family  property,  debts,  partition, 
COURT  OF  WARDS 
See.Adoption  . 

CREDITOR 

See  debt,  widow,  wife,  marriage 
CROWN 

See  escheat,  inheritance 


CUSTOM 


Essence  of 

Discontinuance  may  destroy  ... 

History  of  the’ Law  of  Custom  in  India 

Colebrook’s  view  ...  ...  ; 

The  Rishis  on  Custom  ...  ’  ...  • 

Custom  of  adoption  among  dancing  girls 

Custom  of  divorce  and  marriage 

Rights  of  illegitimate  children 

Custom  unless  immoral  or  contrary  to  public  policy 


715,724,  725 
715 

720,  721,722  ’ 

...  722,723 
556,  557,  724 
724 


good  ...  ...  ...  ...  724 

Custom  denying  right  of  adoption  ...  ;..  725 

Adoption  of  Hindu  Law  by  Custom,  by  non-Hindu 

tribes  ...  ...  ...  ...  730 


See  adoption,  marriage 


CUTCHE  MEMONS 
See  Custom 


DA1VA  . 

See  Marriage 
DAKSHA  : — 


texts  on  gift  cited  in  the  commentaries  .  ...  '  ...  655,  56  ^ 

DANCING  GIRLS 

See  Adoption  ■ 
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DATTAHOMA:-  Page. 

See  Adoption 
DATTAKA 

See'Adoption 

DATTAKA  CHANDRIKA  See  Adoption 
DATTAKA  M1MANSA  See  Adoption 


.DAUGHTERS 


rights  among  ancient  Aryan  race 

only  putrikas  could  succeed  in  ancient  times  .  ... 

putrikas— who  are  they  ...  ... 

coutd  be  given  the  right  of  a  son 

Burmese  Manu  about  daughters 

Viswarupa  says  only  the  putrika  succeeded... 

change  of  law  by  Apastaniba,  Yajnavalkya  and  Brihas- 

Yask*  about  daughter's  right  ... 
takes  after  the  widow 
takes  only  a  life  interest 
unmarried  daughter  takes  first  ... 
married  daughter  did  not  take  unless  putrikas  accord¬ 
ing  to  Katyayana 

she  now  takes  after  the  unmarried  daughter 
according  to  Mitakshara  the  unprovided  daughter  takes 
before  provided  daughter  ... 
question  of  comparative  poverty  not  to  be  gone  into 
except  when  there  is  marked  difference  in  wealth... 
married  daughters  take  before  maiden  daughter’s  son 
•and  after  the  death  of  all  the  daughters,  daughter’s 
sons  take  ficrcafiita  ...  •  ... 

according  to  {he  Bengal  school  barren  and  sonless 

daughter  no  heir  . 

the  positions  of  -Dayabhaga  unsupported  by  authority 
the  daughter’s  sons  under  the  Oudh  Taiukdari  Act 
texts  about  daughters 
her  position  as  Putrika 

her  rights  under  early  Hindu  Law . 

inheriting  to  father  takes  limited  estate  ... 
except  in  Bombay  ... 
maiden  daughter’s  position  in  Madras 
several  daughters  take  jointly 


29,  3°>  94 
76 


76 

77 

78 
So 

80 

80 


81 


82-92 

203 

=34 

203 

205 


DAUGHTERS  (Continued).  Page. 

virtuous  life  how  far  a  condition  precedent  to  inheriting  103 
her  right  to  maintenance  against  father  before  marriage  250 

after  marriage  ...  ...  ...  ...  257.260 

DAUGHTER 

adoption  of,  see  adoption 
DAUGHTER’S  SON  See  daughters 

take  per  capita  ...  ...  ...  ...  '78 

according  to  the  Ris/iis  they  take  per  stripes  ...  78 

DAUGHTER’S  GRANDSON 

takes  according  to  the  Saraswati  Vilasha  ...  ...  76 

his  right  to  perform  the  sraddha  according  to  Vishnu 

P^ana  57,82 


See  succession  to  stridhana 

DAUGHTER-IN-LAW  See  succession 
her  right  to  maintenance 
DAYAKHAGA 

See  under  all  the  titles  of  law 
DEAF : — 

See  Exclusion  .  . 

DEBT:- 

Debts  contracted  by  one  of  the  coparceners  carry¬ 
ing  on  money-lending,  agriculture  or  commercial 


business  for  the  family,  how  far  binding  ...  365 

Mitakshara  law  on  the  questions  of  debts  ...  367 

Antecedent  debts,  alienation  for,  by  Mitakshara 

father,  how  far  valid  and  binding  ...  ...  384 

Mortgage  decree  against  the  father  without  making  the 

son’s  parties  how  far  binding  on  sons  ...  -374-387 

Manu  on  debts  and  alienations  ...  ...  ...  390 

Gautama  on  debts  and  alienations  ...  ...  392 

Vishnu  on  debts  ...  ...  ...  -  ...  393 

Vasista  on  debts  ...  ...  ...  ...  395 

Yajnavalkya  on  debts  ...  ...  ...  396 

Narada  on  debts  ...  ...  ...  ...  399 

Vrihaspati  on  debts  ...  ...  ...  ...  402 

Katyayana  on  debts  ...  ...  ...  405-408 

V.yasa  on  debts  ...  ...  ...  ...  409 
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DEBT  ( Continued ). 

Vriddha  Hareta  on  debts 
Gautam  on  interest  ... 

Vyasa  on  interest  ... 

Manager  can  acknowledge  a  debt  for  extending  limita¬ 
tion  but  cannot  revive  a  barred  debt  ... 

•  the  position  of  a  Bengal  coparcener 
can  alienate  his  share 

debt  incurred  by  a  Bengal  coparcener,  if  for  necessity 
binds  the  family 

Promissory  notes  by  one  member  binds  his  uncle  and 
other  member,  if  for  necessity 
Debt  due  to  one  member  paid  to  another— whether 
sufficient  discharge 

Liability  of  son,  grand-son  and  great-grandson  to 
pay  those  of  ancestors 
Liability— legal  and  moral 
Father’s  debt  charge  upon  property 
Immoral  debt  not  binding 

Liability  of  a  son  when  no  evidence  given  on  either 
side  as  to  the  circumstance  of  the  bond  given  by 
father,  conflict  of  opinion  ... 

DEBUTTER— See  Endownment,  Mutt,  Sebait  ... 

DECREE  AGAINST  WIDOW 
See  widow 

for  maintenance  should  contain  directions  for  payment 
of  future  maintenance 

terms  of  may  be  altered  on  account  of  change  of  cir¬ 
cumstances 

DEGRADATION  FROM  CASTE 
See  Exclusion 


Page. 


395 


342 

343 
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331 

331 

364 
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365 
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386 


253 
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DEVALA  :— 

on  adoption  ...  •••  577 

on  Dharma  •••  •••  24 

on  the  rights  of  male  descendants  to  the  third  degree...  73 

on  eldest  son’s  share  ...  •••  73 

on  daughter’s  ...  •••  •••  9° 

on  marriage  ...  639 

onsapindas  ...  ...  •••  166 
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on  the  want  of  right  of  sons  when  father  is  living 

on  Stridhana 
DEVANDA  BHATTA 

See  Smriti  Chandrika 
DIVESTING  OF  ESTATE 

See  Exclusion,  Adoption 
DHARMA:- 

Definition  of  ...  ... 

Definition  of  right  conduct 
The  sanction  of  law  ... 

Whether  progressive  development  allowable 

Custom,  how  far  a  source 
Opinion  of  the  people,  how  far  a  source  of  ... 
DISQUALIFIED  HEIR 

See  Adoption,  Maintenance,  Marriage 
DOMICIL:— See  Custom 
DUMB  • 

See  Exclusion  • 

DWAMUSYAYANA 
See  Adoption 
EUNUCH  ; — 

See  Marriage,  Exclusion 
EAST  INDIANS 

See  Conversion 
ELDEST  SON 
See  Son 

ENDOWMENT  See  sebait,  trust. 

Ordinary  law  of  trust  applies  to 
•  What  is  a  public  endowment 
What  is  a  private  endowment 
When  can  a  private  endowment  alienated  ... 
Law  of  perpetuities  ..: 

Rules  of  Tagore  case  applicable  to  ... 

'  When  invalid... 
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449 
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691 

692 
692 
692 
694 
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ENDOWMENT  ( Continued .) 

Whether  dedication  bonafide,  its  test 
,  When  part  of  the  income  only  to  be  applied,  the 
take  subject  to  a  trust 
Worship  by  turns,  by  palas 
.  ..Succession  of  Manager  ... 

Regulated  by  the  deed  creating  it  ... 

.Failing  that  devolves  on  the  heirs  of  the  founder 
Female  Shebaif 

...All  debutter  inalienable  ...  ... 

There  may  be  alienations  for  necessity 
Limitation  in  suits  for  recovery  of  endowed  property 
Reg.  20  of  1863  and  other  regulations  .about  endowmei 

Suits  under  Sec.  539,  C.  P.  C .  ... 

Suits  under  Sec.  30,  C.  P.  C. 


ESCHEAT:— 

See  Inheritance,  Impartible  estate 
ESTOPPEL : — 

EXCLUSION  ' 

"Exclusion  from  inheritance 
Rule  of  exclusion  according  to  the  Smritis 
Mimansaon  ...  ...  ... 

Mitakshara  on 
Smriti  Chandrika  on 
Saraswali  Vilasha  on 
Loss  of  organ,  total  and  incurable  ... 

Wives  and  children  of  disqualified  heirs  entitled  to  m; 

tenance .  . 

Rights  of.  disqualified  heirs 
.  Divesting  in  case  of  disqualified  heirs 
.  Blind,  deaf  or  dumb  must  be  shown  to  be  incurable 
.  Insanity  need  not  be  congenital 
Insane  person  if  cured  cannot  get  back  the  inheritan 
Subsequent- insanity  does  not  entail  forfeiture  ... 
Insanity  must  be  shown  from  birth  ...  ... 

Weakness  of  intellect  does  not  disqualify  ... 

Loss  of  an  organ 

Lameness  unless  congenital  can  be  no  bar 
Leprosy  must  be  virulent  and  incurable 
' .  Incurable  diseases,  cancer  or  consumption 
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Unrighteous  conduct 

Change  of  religion 

The  effect  of  Act  21  of  1850 


Mahomedan  son  of  a  convert  succeeds  to  his  Hindu  unde... 
Grounds  of  exclusion  as  to  males  apply  to  females 
Unchastity  of  daughters  and  mothers  excludes... 

The  contrary  held  in  Bombay  ...  — 

Remarriage  of  a  widow  divests  her  of  her  husband’s 
property  ... 

Disability  arising  after  the  vesting  of  the  .property  is  no 
ground  ... 

Subsequent  removal  or  cure  of  disability  does  not  revive 
the  right  to  inheritance 

Son  of  a  blind  or  deaf  person  born  after  the  death  of  the 
last  owner  or  after  partition  can  he  take 
Renunciation  of  the  world  excludes... 

Renunciation  must  be  complete  ...  ...  • 

Held  in  Madras  a  Sudra  cannot  be  a  Sanyasi  and  can 


His  position  .  ...  ...  ...  ...  677 

Executor  of  a  Hindu  will  before  the  Wills.  Act  mere 
manager  ...  ...  ...  ...  ...  677 

Mere  trustee  when  his  work  is  done...  .  ...  677 

FAMILY  : — 

See  joint  family  property 
FAMILY  USAGE 

See  Impartible  property,  custom 
FATHER  See  adoption,  marriage  joint-family,  debts. 

Power  of  the  father  under  the  Dayabhaga  ...  ...  334 

Power  of  the  father  under  the  Mitakshara  ...  ....  334 
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FEMALES 

Contracts  by,  having  stridhana... 

Their  perpetual  tutelage  •  ... 

.  Before  marriage  from  father  or  his  agnates 
After  marriage 

On  extinction  of  husband’s  family  or  on  their 


Effect  of  disqualification  of  those'bound  to'maintain  ... 
Forfeiture  of  right,  unchastity  ... 

Leaving  husband’s  family  without  sufficient  cause 
Unchaste  female’s  right  to  starving  maintenance 

Inheriting  to  males  take  iimited  estate  ... 

In  Bombay  those  bom  in  the  family  take  absolutely  ... 
Inheriting  to  females 
FEMALE  MEMBER 

Female  members  not  entitled  to  shares  on  partition 
excepting  mother 
GANDHARVA 

See  Marriage  ....  ♦... 

GAUTAMA 

On  Custom 


About  Putrikas 

Rule  about  Sraddhas 

About  sons  and  eldest  son’s  shares 

On  Succession 

On  Sapinda 

About  the  rule  of* succession  per  stripes  and  per  capita 
On  grounds  of  exclusion  from  inheritance  ... 

On  wives  and  children  of  excluded  persons 
On  joint  family 
On  gains  of  science  ... 

On  re-union 
On  partition 

On  debts  and  alienations 
On  modes  of  acquisition 
■  t  On  marriage  ... 
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GAUTAMA  ( Continued. ) 

GHATWALI 

See  impartible  property 
Character  of 

Alienability  of 

Position  of  the  holder  of  a  tenure  of 
Reg.  of  1793 
29  of  1814 

GARBHOPAN ISHAD 

About  identity  of  father  and  son 


GIFT  : — 

Laws  of  gift  as  dealt  by  the  ancient  Lawgivers  ...  642 

What  may  not  be  given  (Adeyam)  ...  ...  642-643 

What  are  valid  gifts  (Dattam)  ...  ...  ...  643 

Enumeration  of  the  same  ...  ...  ...  643 

What  are  invalid  gifts  and  what  make  a  gift  invalid  ...  643-44 

Laws  of  gift  as  laid  down  J)y  decisions  ...  644-646 

Donee  must  be  in  existence  ...  ...  ...  644 

Even  if  an  idol'  ...  ...  ...  ...  1  645. 

When  some  of  the  donee  in  existence  they  take  ...  644-45 

Gifts  with  restraint  when  absolute,  heritable  and 

Jagirs  and  grants  of  maintenance  not  heritable  ...  645 

Gift  once  complete  become  irrevocable  except  on  the 

ground  of  fraud  ...  •  ...  ...  646 

Gifts  by  a  female  when  likely  to  be  set  aside  ...  646 

Limitation  for  such  suits  ...  ...  ...  646 

Continuance  of  ownership  and  possession  by  donor 

makes  the  gift  invalid  ...  ...  ...  .  646 

Gift  without  possession  ...  ...  ...  646 


GIMUTAVAHANA 

For  his  opinion  see  under  all  the  principal  titles 

GOBHII.A  GRIHYA  SUTRA ■- 

Text  on  marriage  ...  ...  ...  ...  620 

About  funeral  offering  to  the  three  maternal  ancestors...  48 

GOTRAJA  SAPINDAS 
See  Inheritance 
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GOVERNMENT— CONSENT  OF 
in  adoption 

GRAND-MOTHER  :-See  inheritance 
Her  share  on  partition 
Cannot  compel  partition 


See  Succession  and  Partition  ' 
GRANDSON 

See  Succession  and  Partition 
GRANTS  :  — See  gift,  maintenance,  Jaigir 
GUARDIAN 

See  minor,  marriage,  manager 
HARADATTA:- 

For  his  opinion  see  under  all  the  mail 
HARITA  : — 

About  sons 


On  partition 
On  adoption  .... 

Text  on  marriage  cited  by  Hara  Datta 
Do.  in  Ratnakara  ... 

Text  on  gift  cited  in  Ratnakara 
On  custom 

On  the  right  of  the  after-born  son 
On  debts 

About  daughters  ... 

Rule  about  Sraddhas 
On  succession 

On  rule  of  sons  taking  according  to  fath 
On  exclusion  from  inheritance  ... 
HEIRS  See  Succession,  Inheritance 
HERITAGE:— 

Sapratibandha  or  Obstructed  ... 
Apratibandha  or  Unobstructed 

HERMIT:— 

See  Sanyasi 
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238,:239,  240 
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HUSBAND:-  ■  Page. 

See  marriage,  adoption,  maintenance,  stridhana 

IDIOT  : — See  Inheritance  and  Marriage 


ILLAMS ...  ...  ...  ...  ...  719 

ILLEGITIMACY 

Rights  of  illegitimate  sons  in  ancient  times  and  of  those 

andby  slave  women  ...  ...  ...  583 

Rights  of  illegitimate  sons  of  Sudras  ...  ...  583 

Their  right  according  to  Jimutavahan  ...  ...  583 

As  laid  down  by  decision  of  Courts  ...  583-586 

Illegitimate  children  of  the  twice-born  castes  entitled 

to  maintenance  only  ...  .  .  ...  584-585 

Rights  of  illegitimate  sons  in  different  provinces  ..."  584-85 

Such  right  not  inheritable  ...  ...  ...  585 


IMMORALITY 

See  Custom 

IMPARTIBLE  PROPERTY 

See  alienation,  joint  family  property,  stridhana,  widow  <■ 
Ghatwali,  Polliem,  Vatan 

Definition  ...  ...  ...  '  ...  705 

Classes  of  ...  ...  ...  .  ...  706 

Whether  ancestral  impartible  estate  may  be  joint 
family  property... 

When  inalienable  ...  ...  ■  • 

Rule  of  primogeniture 
Lineal  primogeniture 
Ordinary  or  primogeniture  of  proximi 
Act  I  of  1869 

Principles  governing  succession  to 
Illegitimate  brother  may  take  ... 

Elder  son  of  a  junior  wife  takes 
Succession  based  on  custom 
Whether  females  can  succeed  ... 

Senior  widow  takes  ... 

Elder  daughter  takes 
Eldest  of  daughter’s  son  takes..-. 

Oudh  Circular  42  of  1864 
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IMMOVEABLE  PROPERTY  (Cc 


Reg.  XI  of  1793 
Reg.  X  of  1800 
Reg.  XI  of  1816  ... 

When  Raj  is  modern 


Custom  of  appointing  Yuvafaj  ... 

No  presumption  that  estate  when  large  is  impartit 
When  confiscated  and' regranted,  incidents  of  it 
Impartibility  is  a  custom  of  family  only  ... 
Discontinuance  of  custom  destroys  it 
Savings  are  separate  property  of  the  holder 
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INDEFINITENESS  :-see  Gift 
INHERITANCE 


See  Rishis,  sraddha,  son,  grand-son,  daughter,  widow, 
female,  succession  stridhana 

Based  upon  consanguinity  ...  ...  ...  29 

Originally  not  based  on  the  rule  of  sraddha  ...  29-33 

Identity  of  body  of  the  male  descendants  up  to  the 
Third  degree  ...  ...  ...  ...  29 

Daughter’s  right  ...  ...  ...  ...  29 

Daughter  who  is'putrika  ...  .  ...  29, 30 

Spiritual  benefit  ...  ...  ...  ...  31 

The  three  debts  of  a  man  cast  on  the  son  ...  ...  32,  37 

The  injunction  of  a  father  when  dying  otrhis  son  accor¬ 
ding  to  the  Vrihadarayanaka  ...  ...  32,33 


Rule  of  sraddha  and  rule  of  inheritance,  in  ancient 


Principles  of  inheritance  ...  ...  ...  43 

Son  made  substitute  for  father ...  ...  ...  48 

Manu’s  text  about  inheritance  ...  ...  ...  38,93 

Son,  grand-son,  great  grand-son,  their  rights  of  in¬ 
heritance  ...  ...  ...  ...  59,64 

They  take  per  stirpes  ...  »•••  •••  64 

Old  rule  on  failure  of  male  descendants  ...  .  ...  93 

Women  except  putrikas  no  heirs  under  ancient  law  ...  76,  93 


INJUNCTION 

See  adoption,  marriage,  widow 
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JOINT-FAMILY  PROPERTY  i'A<;h. 

Is  property  derived  from  paternal  ancestral  according 

to  the  Hindu  Lawyers  ...  ...  ...  323 

Mistranslation  of  the  passage  of  the  Mitakshara  on  the 

subject  ...  ..  ...  ...  324 

KALIKA  l’URANA 

KARAO  MARRIAGE  ... 

KARNARVAN  powers  of 
KARSHNAJIN1  :  — 

Text  on  adoption  cited  in  the  Hemadri 
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638 
652-54 
22,  23 
89 
,  52 

147,  148 
19S 
356,  35s 
465, 467 
479 

445.  44S 
447 
405,  408 

KESHAVA  V1NJAYANT  :-See  Nanda  Pandita 
KHOJA:— See  conversion 
KOCH  :  — 

Adoption  of  Hindu  Law  by  custom  ...  ...  730 

KRATU  :-on  prohibited  practices  ...  ....  ...  28 

KRITA  See  sons 

KRlTRi'M  A:— See  adoption  in  Kritrima  form 


KASYAPA 

Text  on  marriage  ... 

KATYAYANA 

On  adoption 
On  marriage 

On  Dharma 

About  daughters  and  sons 
Rule  about  Sraddhas 

About  male  descendants  to  the  third  degre 
On  succession 

On  exclusion  from  inheritance  ... 

On  joint-family 

li-arqnired  property  and  gains  of  scic 
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KSHEMA  :— 

KURMA  Purana 
On  Sapinda 

LAGHU  HARITA  :- 

Rule  about  Sraddhas 
Mandliks  list  of  Rishis  sho.uring  quotations 
On  marriage 
LAME See  Exclusion 
LAUGAKSHI  :- 

About  Putrika  {iutra's  right 
Rule  about  Sraddhas 
On  Khshema  and  Purta 
LEPER:—' 

See  exclusion,  adoption' 

LIFE  ESTATE:—  . 

LIKHIT  : — 

On  Sapinda  . - 

On  marriage  . :  .  , 
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LIMITATION  :— See  adoption,  endowment,  widow,  impartible 
estates,  maintenance. 

LITIGATION  :— 

Adoption  pending,  see  adoption 


LUNATIC  : — 

See  exclution,  marriage 
MADANA  PARYATA  :— 

For  its  opinion  see  under  all  the  titles 


MADHAVA:— 

For  his  opinion  see  under  all  the  principal  titles 
MAHABHARATA: 

Sources  of  Dharma  25,  Custom  25,  enumeration  of  Rishis 


Text  on  marriage  ...  ..  ...  •••  64i 

MAHOMEDANISM  :^See  conversion,  exclusion 

Converts  may  by  custom  retain  Hindu  Law  ...  728 

But  not  as  to  co-ownership  as  under  Mitakshara  ...  72S 

Rights  and  liabilities  of  converts  ...  ...  728 

.97 


MAIDEN’S  PROPERTY 
Succession  to 
MAINTENANCE 

Maintenance  of  junior  members 
Amount  of  maintenance  to  junior  member 
•  Limitation 
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718 
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MAINTENANCE  OF  FEMALES 

Founded  on  relationship  j  how  far  -  a  charge  on  the 

estate  ...  ...  ...  249, 255, 256 

Moral  obligation  to  maintain  becomes  legal  obligation 

■  ,  in  heir  ...  . .  ...  251  . 

. Effect  of  unchastity  ...  ...  •  ...  252 

Of  condition  in  husband’s  will  to  reside  in  family  dwell- 

Amount  fixed  by  decree  may  be  altered  on  change  of 

circumstances  ...  ...  ...  253,254 

Decree  for,  should  contain  direction  for  future  payment  '  253 

Grants  in  lieu  of,  character  of  ...  -  ....  253 

Arrears  of—  ...  .  ....  ...  ■  253 

Suits  for...  .  ...  .  ...  .  254 

See  daughter,  females,  widow,  wife. 

MAINTENANCE  GRANTS 

Ordinarily  for  life  ...  ...  ...  ...  718 

Putra  pautradika  tenures  whether  life  grants  ...  718 

Possession  of  the  grantee  when  adverse  ...  ,.  719 


Manager  cannot  be  made  liable  for  extravagance  ory 
waste  unless  it  is  immoral  or  amounts  to  misappro- ' 
priation  ...  ...  ...  ...  424 

When  after  ,  partition  as  left  in  the  hands  of  one 

member,  he  is  liable  as  an  ordinary  manager  ...  424 

What  is  misfeasance  by  the  managing  member  ...  335 

Managing  member  liable  '  to  acccount  under  both 

"Schools  ...  ...  •••  ...  ...  335 

Power  of  the  managing  member  . .  336 

Manager  can  sue  but  are  other  members  necessary 

parties  conflicting  decision  ...  ...  v  ■  338,  339 

If  one  coparcener  is  barred  whether  the  suit  of  the, 
other  is  also  barred 
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MANAGER  {Continued')  ■  .‘Page-. 

Whether  a  suit  by  or  against  the  manager  binds  the; 

...  other  members .  ...  ,  ,  ...  ...  340 

Whether  a  minor  coparcener  borned  ...  ...  341 

Decree  against  themanager  how  far  binding  ...  341,  342 


MANAVA' GRIHYA' SUTRA 
,  MAN.U 

On  Dharma 
,  His  superiority 

1  About  daughters  and  daughter’s  sons 

About  inheritance  ...  ... 

Rule  about  Sraddhas 
About  son’s  and  eldest  son’s  share 
On  right  of  widows  and  other  heirs  .  ... 
On  sakplya,  sapinda  and  samanaduka 
About  step-mother  being  equal  to  mother  ... 
On  grounds  of  exclusion  from  inheritance... 
Qn  wives  and  children  of  excluded  persons 

On  joint  family  . 

On  self-acquired  property  and  gains  of  science 
On.  partition  ... 

On  debts  and  alienations  ...  ... 

On  sons  ...  ...  ... 

.  On. adoption.  ...  ••• 

On  marriage 

MARAMAKKA  THAYAM  . . 

MARKANDEYA  PURANA  :—  , 

Text  oh  marriage  ... 

MARICH1  <lo 

MARRIAGE  EXPENSES:— .  .  ...r 

Of  daughter  . . 

Of  daughter  of  deceased  coparcener 


.......  84 

38,39 

48 

.....  64,65 

•••;  ' I3Z,  133 
162 

...  172,  173 

-....  190,  191 
...  190,  191 
344 

...  '  460 

425, 426,  427 
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Rules  of  marriage  among  ancient  Hindus—  i- 

Sacred  character  of  marriage  ...  ...  588,602,603 

Polygamy  not  allowable  though  practised  ...  , ,  .....‘  5S8 

Polyandry  unknown...  ...  •••  S88 

Marriage  in  one’s  own  gotra  prohibited  ...  588 


MARRIAGE  (Continued.) 

•iage  in  mother’s  I 


No  early  m 


nily  how  far  prohibited 


impotent  and 

600,609,601 


Marriage  by  choi 
Eight  different  kinds  of  marriage 
Forms  and  ceremonies  of  marriage 
Who  could  give  away  a  girl  in  marriage 
Rules  of  prohibition  in  marriages  as  in 
tamba  and  other  writers  ... 

Validity  and  otherwise  of  marriage  with 
insane  persons  ... 

Validity  of  marriage  by  force  or  fraud 
Remarriage  of  widows  how  far  allowed  ...  ...  590,91 

Status  of  women  same  as  that  of  man  among  Aryans  ...  590-591 

Brahma  marriage  only  legal  marriage  ...  ...  603 

Gandharva  marriage,  Asura  marriage  when  allowable...  603-4 
Who  has  the  right  to  give  away  a  girl  in  marriage  ...  606 

Guardian  in  marriage,  effect  of  marriage  against  the  wish 

of  guardian— His  remedies...  ...  ...  607 

Illegitimacy  no  disqulification  in  marriage  ...  608 

Marriage  of  minors  allowed  ...  ...  ...  ,  607 

Marriage  of  a  girl  before  and  after  puberty  ...  610 

What  completes  marriage  ...  ...  •  ...  604 

Consummation  not  necessary  ...  .610 

Marriage  with  what  relations  valid  or  otherwise  ...  611-612 

Marriage  between  caste  and  sub-castes  how  far  valid  or 

invalid  ...  607,8 

Betrothal  how  far  binding  ...  ...  ...  608 

A  contract  to  receive  money  on  marriage  of  daughter 

void  ...  ...  ...  -  604 

Restitution  of  conjugal  rights  when  allowed  and  when  ^ 

not  ...  ...  •••  —  ...  611-12 

Remarriage  of  widows  under  Act  15  of  1856  ...  612 

Remarriage  of  widows  and  after  desertion  prevalent 

among  lower  classes  ...  ...  ...  613 

Elfect  of  the  remarriage  of  a  widow  as  to  her  right  of 

inheritance  and  other  matter  ...  ...  .  612-13 

A  Hindu  marriage  cannot  be  avoided  or  dissolved  ...  614 

Who  is  the  guardian  of  a,  married  minor  girl  ...  614-615 

Oneness  or .  otherwise  of  the  properties  of  husband 

and  wife  '  ...  ...  ...  -  625-616 
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MARRIAGE  (Contim&d),  Page. 

Contracting  power  of  a  married  Hindu  woman  and  her 

liability  ...  ...  .;.  ...  616 

Liability  of  husband  for  wife’s  debts  ...  ...  617 

MATSYA  TUKTA 

Text  on  endowment...  ...  ...  ...  694 

Text  on  marriage 

MATSYA  PURANA 

On  Sapindas  ...  ...  ...  ...  167 

On  marriage  ...  ...  ...  ...  638 

MAY.UKHA  : — 

For  its  opinions  see  under  all  the  principal  titles 


MECHANICAL  ARTS 

Wife’s  rights  in  property  acquired  by 


MEMON.CUTCHEES 
See  custom  .  . 


MESNE  PROFITS  ■ 

See  partition,  joint-family 


MIGRATION ' 

*  Law  of  the  family  not  lost  by  migration  ...  '  ...  726 

When  is  it  lost  ...  ...  ...  ...  726,  772 


MIMANSA  See  Interpretatic 
1  On  exclusion  from  inheri 


198,199 


MINOR  See  partition,  marriage,  adoption 

.  Text  on  age  of  minority  ...  ..  ...  744 

Suit  for  partition  on  behalf  of  a  minor  when  allowable  419,  420 
Divergence  of  opinion  on  the  majority  ...  ...  745 

Position  of  the  managing  members,  chairman  of  a 
committee  in  regard  to  adult— in  regard  to  minors, 
a  mere  trustee  ...  ...  ...  •••  336)337 

All  members,  trustees  for  minor  ...  ...  337 

Minors  can  hold  the  manager  liable  when  the  managc- 
'  .  .  ment  has  been  grossly  negligent  or  ...  ...  337 

Prejudicial  to  their  interest 

Np  certificate  can  be  granted  in  respect  of  the  ttn- 
1  '  defined  share  of  a  minor  ...  ...  —  337 
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MINOR  ( Continued .)  Pack. 

Difference  of  the  rights  and  liabilities  of  Dayabhaga 

and  Mitakshara  coparceners  ...  338 

•  MITAKSHARA  :-See  Vijnaneswara 
MITAKSHARA 

For  its  opinion  see  under  all  the  principal  titles 


MITRA  MISRA 

For  his  opinion  see  under  all  the  ma 
See  Vira  Mitrodaya. 

MOHUNTS:— 

Geneology  of  Mohunts 
Succession  of  Mohunts 
Pupil  or  Chela  should  succeed  ...  ...  ...  684 

Powers  of  ...  ...  ...  ...  687,688 

Decrees  by  or  against  ...  '  ...  ...  687 
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